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PER CURIAM.

William Van Poyck, a prisoner under
sentence of deeth, petitions this Court for a
writ of habeas corpus. We have jurisdiction
pursuant to article V, section 3(b)(9), Florida
Condiitution, and find that Van Poyck is not
entitled to reief,

On June 24, 1987, Van Poyck was arrested
following an datempt to free prison inmate
James O'Brien from the custody of two
corrections officers. Officer Fred Griffis was
shot and killed during the commisson of the
crime. Van Poyck was found guilty of first-
degree murder, attempted first-degree murder,
gx counts of attempted mandaughter, armed
robbery with a firearm, aggravated assault, and
ading in an dtempted escape.  The jury
recommended degth by a vote of eleven to one
and the trid judge sentenced Van Poyck to
death. The facts of the case are st forth in
greater detail in Van Povck v. State, 564 So,
2d 1066 (Fla. 1990), cert. denied, 499 US.
932 (1991), in which this Court affirmed the
convictions and death sentence. Van Poyck
subsequently filed a motion for postconviction
relief under Florida Rule of Criminal
Procedure 3.850. The tria court denied relief
ater a subgtantid evidentiary hearing. This

Court recently affirmed the trid court's ruling
on the rule 3.850 motion in Van Povck v
State, 694 So. 2d 686 (Fla. 1997). Van Poyck
now files this petition for a writ of habess
corpus claming that: (1) his appellate counsd
was ineffective for failing to properly rase the
issue of the trid court’s wrongfully forcing him
to exhaust his peremptory chdlenges (2) his
desth sentence is uncondtitutional because the
judge and jury weighed the invaid aggravators
that the murder was premeditated or that Van
Poyck was the shooter; and (3) he was
charged with and convicted of criminal
offenses that did not exist as a matter of law.
Issues one and three warrant discussion. Issue
two is procedurally barred. !

As to his firg issue, Van Poyck clams the
trid judge wrongfully forced him to exhaust
his peremptory challenges on seven
venirepersons who should have been dismissed
for cause, then erroneoudy denied his request
for an additional peremptory challenge. Van

IThis claim was raised and rejected on direct appeal,
Van Povck, 564 So. 2d at]()7(0-71, and also rejected as
procedurally barred on the rule 3.850 appeal. Van
Povck, 694 so. 2d at 698.

2 he trial judge offered to grant defense counscl's
request for an -additional peremptory challenge on the
condition that Van Poyck waive hisright to gxaming a
venireman that the judge wanted to excusce for cause.
Apparently, the judge wanted this juror excused because
he was concerned about the juror's competency. The trial
judge admitted “that the Appellate Court won't hke [the
proposed bargain].” Defense counsel refused the offer
and thetrial judge denied hisrequest for an additional
peremplory challenge. We do not condone the trial
judge’'s proposed “bargain.” Counscl for both the
prosecution and the delense have a due process right and




Poyck asserts that as a result of the tria
judge's error, two chalenged jurors served on
the jury” Van Poyck contends that his
gopellate counsd  on direct  apped
compounded the error by failing to properly
present the issue because he identified the
wrong jurors seated on the jury, and then
faled to argue the issue in any depth or cite
relevant legd authority. Van Poyck dtates that
this Court appropriately rejected the argument
because the jurors identified by his appellate
counsd, dthough unsuccessfully challenged
for cause, were subsequently dismissed for
personal reasons, and thus it was unnecessary
for Van Poyck to exercise peremptory
chdlenges.  Van Poyck claims that his
gopellate counsdl’s deficient performance was
prgudicid because this Court would have
granted a new tria had the issue been properly
presented. We do not agree that the triad court
wrongfully forced Van Poyck to exhaust his
peremptory chdlenges or that Van Poyck’s
appellate counsd  rendered  ineffective
assistance.

If a reasonable doubt exigts as to whether
a juror can posess an impartia state of mind
in the discharge of his or her duties, that juror
is incompetent to serve and must be excused
for cause Hill y_State, 477 So. 2d 553, 556
(Fla. 1985). A tria judge has great discretion
in ruling on chalenges for cause based on
juror incompetency, Gore v. State, 22 Fla
Law Weekly $A47 1, SA72 (Fa July 17, 1997),

a right under Florida Rule of Crimina Procedure
3.300(b) to examine vmircpersons. O’ Connell v. State,
480 So.2d 1284 (Fla.1985).

3The 1ssuc was not preserved for direct appeal as to
one of these jurors because Van Poyck's trial counsel did
not identify her as a venirepcrson whom hc wanted to
exeuse through an additional peremptory challenge.
Kearse v, State, 662 So. 2d 677,683 (Ha. 1995). Thus,
Van Poyck’sappellale counsel was not ineffective for
failing to raise thisprocedurally barred daim.

and we will not overturn the trid judge's
determingtion in the absence of “manifest
error.” Smith v. State, 699 So. 2d 629, 636
(Fla. 1997). The denid of a chdlenge for
cause will be uphed if there is competent
record support for the decison, Gore, 22 Fla.
L. Weekly at $472; Johnson v. State, 660 So.
2d 637,644 (Fla. 1995). On the other hand, it
is reversble error when a chalenge for cause
is improperly denied, and the defendant then
exhausts his peremptory challenges on
venirepersons who should have been dismissed
for cause and a request for additional
peremptory challenges is denied. Trotter v.
State, 576 So. 2d 691,693 (Fla. 1990); Moore
v. State, 525 So. 2d 870, 873 (Fa 1988); Hill
v. State, 477 So, 2d 553, 556 (Fla. 1985).
Based on our examination of the record,
we find tha the trid judge was dearly within
his discretionary  authority in denying the
chadlenges for cause to the sven
venirepersons now clamed by Van Poyck to
have been biased or prgudiced. During
individua voir dire, each of the seven persons
repeatedly and unequivocaly sated that he or
she could render a verdict based soldly on the
evidence and the ingructions given by the trid
judge.t We find nothing in

*The following arc cxcerpts from voir dire of the
seven venircpcrsons:

Q [The Court]: Would you say that you
could sit on a jury and i a person is found guilty
or first degree murder, listen to the uvidencc in
the penalty phase, listen to the instructions in
the law and make a rccommendation to me and
follow the instructions and the law, make a
recommendation about either life in prison or
death or do you think you would always
recommend death?

A [Jduror A]: | don't think [ would always
recommend death It would depend on the facts
and the law.

Q: [W]ould [you] be willing and able to




recommend life if the law [sic] mel the

requirements of the law?
A: Yes, dr.

QThe State]: And it would not be fair to
the Defendant if ajury were to automatically
recommend death inevery casc?

A: |l agree.

Q: So, even in a case where there is an
intentional killing of a prison guard, could you
till look at al the surrounding facts and
circumstances such as this person's
involvement, any aggravating [actors, any
mitigating factors that you are instructed to by
the Court before making that recommendation?

A: 1 would bewilling to listen to al the
factors.

Q: Would you make up your decision of
guilt or innocence based upon the cvidence that
you hear in the courtroom where you gel an
opportunity to sec the witnesscs, hear what they
have to say, hear the cross examination, sce if
the evidence conflicts or is consistent with the
other evidence in the case?

A: [ would have to do that.

Q: ‘That's where a person’s guilt or
innocence should be based upon, the actual
witncsscs  with confrontation and cross
examination, you agree with that?

A: Yes.

Q: That's what you would do in this casc?

A: Yes.

Q [The Court]: If I mstructed you that
under the lawsofl our country, that under the
congtitution Mr. Van Poyck as he sts here right
at thismoment ispresumed innocent and that
presumption stays with him until the time the
State presents ovidenee suflicient for you to find
him guilty beyond a reasonable doubt, would
you bc ahlc to follow that instruction?

A:1would hope that I could.

Q: Okay. IfTtold you right now the ball is
in your court, is Mr. Van Poyck guilty or not
guilty, what would you say in light of what | just
told you'?

A: 1 would have to say not guilty.

Q [The court | Under the law of Florida

the death penalty is an appropriate sentence
only invery special cases. And | am going to
instruct you on the law asto, basically, what
thosc aggravating circumstances and what
mitigating circumstances are. Would you
follow those instructions?

A [Juror B]: (Nodsin the affirmative.)

Q: And disregard your personal opinion on
the matter?

A: (Nods in the allirmative.)

Q: Would you follow my instructions and
agree that not in dl cases a person should get a
dcath penalty?

A: 1 will follow your instructions.

Q: No matter what they arc'!

A: No matter what they are.

Q: [Van Poyck] has no burden of prool
under the law. Hc is not required to prove
anything in a criminal casc, only the State is
required (o prove anything; okay?

A: (Nods in the affirmative.)

Q: You understand that?

A: (Nodsin the affirmativc.)

Q: Do you agree with that one principle of
law'?

A: Yes.

Q|[The Court]: Under the law of Florida,
sir, the death penalty is a penalty that is
appropriate only in very specific and limited
cascs. And you will be instructed in the law as
to what to consider in regards to the aggravating
and mitigating  circumstances. Y ou must follow
the law. Do you understand that’?

A [Juror C.]: Yes.

Q: Could you follow that law irregardless
of your personal feclings?

A: Yes.

QQ: Could you perceive a case where an
individual would be on ajury andyou would
hear the aggravating, mitigating circumstances
and you would vote a recommendation of life in
prison?

A: Yes.

Q: All right, would you agree, sir, that the
matter, matter of cmployment of the alleged
dead person being a law enforcement officer




would not affect your ability to render a fair
recommendation as to life or death'?
A: Tt would not.

Q: Sr, would you say even though you t'ed
[death] is the appropriale penalty [in cases of
precmcditatcd first-degree murder] does that
mean that it is a penalty that you would vote for
in every first degree murder case regardless,
you would not pay attention to the cvidence or
the instructions or would you follow them?

A: Twould listen and think about it and
weigh dl the evidence and make my decision On
that. | would not go in straight looking at:
Well, it’s premceditated.

Q: Tt's not a closed issue then, to you'?

A: Right. | am not--1 would have to huvc
an open mind about il.

Q: You will follow my instructions that |
tell you'?

A: Yes, dir.

Q [The Court]: Could you, sir, sit on the
jury, listen to the ingtructions of the law and the
evidence and render a verdict based on the
instructions on the law and the evidence and
disregard your personal feelings?

A [duror. F.]: 1, gee, | wouldhave lo.

Q: Okay. In other words, if you sat on the
jury you could conceive where you would sit on
the jury, listen to the cvidcnce and (he
instructions on the law and come back and say
based on everything | have heard there should
he a recommendation of life. You could do
that'?

A: 1 can do that.

Q: The death penalty should not be
imposed in al cases, is that a far statement'?
A Yes.

Q [The State]: Sir, even though it's a
police officer that was, or a prison guard that
was killed in this case, would you listen to the
mitigating factors?

A: | would listen to the mitigating factors.

Q: |W]ould youlisien to the instructionsof
the Court'?

A: Yes.
Q: Would you weigh any mitigating

factors against the legal aggravating factors the
Court would instruct you'!

A: ‘That would be my job.

(Q: Concerning that [pretrial] publicity,
even though you have read the papers, you
formed an opinion [rom that, could you set that
aside and reach a decision based upon the law
and the evidence?

A: | feel that | would, yes. | am intelligent
enough to go on what issaid, what isdonein
the courtroom.

Q [The Court]: Could you perceive of a
situation, excuse me, where you could be on a
jury and hear the aggravating and mitigating
circumstances and the instructions on the law
and you could return g reccommendation of,
personadly, of life in prison’!

A [Juror M.]: Yes, if it wasexplained or,
you know, like Tsaid, it was the law.

QQ: Okay, what you're telling me then, what
| believe is you would be willing to listen to the
evidence and aggravating factors, evidence of
mitigating factors, you would follow the law
that | give you or instructions, makc your
recommendation based on those factors'?

A: Yes.

Q: You would follow that law whether you
personally agreed with it or not?

A Yes

Q [The State]: If there are aggravating
factors that ¢xist outweighing the mitigating
factors, then you should make a
recommendation of htc. Could you follow those
instructions of the Court and be fair to both
sides?

A: Yes.

Q: So, you would not automatically just
because a person is convicted of first degrec
murder, you would not automatically
recommend death. You would look at the
circumstances and the Defendant’s background
or what have you and look at all the
circumstances?

A: The facts and the circumstances.

Q: Listen to the judge and make a
reasoned decision’?

A Yes.




Q [The Defense|: Suppose the judge
should instruct you premeditated murder, even
though it's no question but that the person did it,
that it is not the end. There are other things that
need to he cwsidcrcd. Would you have a
problem putting aside your feelings about the
death penalty and about those people, you
know, living oft the public coffers, for the rest
of therr lives, would you have a problem putting
that stuft aside and considering the other things
that would nced to he considered?

A: No, because the judge, if he says that’s
the law or that's the way 1t should hc, then, you
know, that’s his decision, you know. 1 can live
with it.

Q: Would you have any problems going
home and telling your family members or your
friends that you returmed a life recommendation
in a premeditated murder case?

A: No.

Q [The Court]: [Clould you personally sit
on a jury where a person was convicted of first
degree murder, hearing the aggravating and
mitigating circumstances and indructions on the
law and follow those instructions on the law
whether you persondly agree with them or not'?

A [Juror M ]: Yes, | believel could.

Q: Could you vote arccommcendation of
life if the law warranted that, whether you
personally agreed or not?

A: Yes, I would, sir.

Q: Ma'am, let me ask you one question. If
you were on a jury and you went to the penalty
phase and | gave you an instruction in the law
as to what concerns the penalty phase and your
recommendation, would you follow that
ingruction in the law'?

A Yes,

Q: Whether you personally agree with it or
not'?

A: Yes, 1would follow the instructions of
the law.

Q. Say it involved a police officer or a
prison guard and you have those strong feelings
about them that you mentioned. Would you  ill
follow those ingructions in the law'!

A: If | took the oath and all that, ycs, |

this record that mandates that any of these
venirepersons should have been excused for
cause.

Van Poyck notes that this Court decided in
his direct gpped that the two jurors incorrectly
named by his appellate counsd had a pro-
desth bias and should have been struck for
cause. Van Poyck, 564 So. 2d at 107 1. He
clams that because the voir dire tesimonies of
these jurors are indiginguishable in content
from the voir dire of various venirepersons
whom his gppdlate counsd should have
named, this Court would have found reversble
eror in the denid of the for-cause challenges
and in the denial of his request for an
additional peremptory challenge had he
recaved effective assstance of counsd on
gpped. We have reexamined the voir dire of

would follow the instructions. | would put my
own emotions aside, try not to make up my
mind until after | have heard the instructions.
Rut | would follow the instructions. That's the
way it would hc. That's the way it would have
to he because 1 believe in the law.

Q [The Court]: Will you bewilling, sir, to
look a [the casc] from an objective viewpoint'?
Y ou understand that under our law the death
penalty is only a sentence imposed in specific
cases? Would you be willing to follow our law
when it was given to you in regards to that
extent'?

A [Juror N.]: Yes.

Q: And you have specific instructions on
the law as to when you make a recommendation
as to death or life. Would you be willing to
follow  those'!

A Yes,

Q) [The State]: Could you make a decision
ifyou're chosen as a member of this panel based
upon what the judge tells you, do you think you
could gve tha Defendant a fair trid'?

A: Yes, | would have to follow the law,

yes.




the jurors who were chalenged for cause and
were the subject of aclam in the initid apped.
In their voir dire, they each unequivocaly
indicated that they would abide by the trid
court’s ingructions and would recommend a
life sentence if the mitigating circumstances
outweighed the aggravating circumstances.’
Since they were excused for persond reasons
and Van Poyck did not have to exercise a
peremptory chdlenge, the grounds for their
excusal for cause was a non-issue in the initid

SThe following arc excerpts from the voir dire of
these venirepersons:

Q [The Court]: Will you follow my
instructions on the law if they were to tell you
that the death penalty is limited and a
recommendation only of death can only be
given in specific instances where certain
aggravating factors outweigh any mitigating
circumstances’ ?

A [Juror Ah]: {Jh-huh,

Q: Would you say that it's not fair for a
jury to always recommend the death penalty,
would you agree with that, a jury should not
always recommend death?

A: Yes, I'think | do.

Q [Petense Counsel]: [D]o you still fed,
however, that whatever instructionsthere arc
that in all cases where therc is an intentional
killing you believe that the death pendty should
be given'?

A: No, not all cases.

Q {The Court]: [Ulnder our system of
Justice Mr. Van Poyck, ashg is soatcd here, is
presumed mnocent. Do you agree with that’?

A [Juror DBJ: Yes, 1 do.

Q: Would you agree that you could sit as a
juror in a case of this nature of first degree
murder and if you listened to the aggravating
and mitigating circumstances that you would
follow my instructions on the law disregarding
your personal feelings?

A: Yes. | would

gpped. On a reexamination of the record, we
a0 find that the trid judge properly exercised
his discretion in denying the chdlenge for
cause to each of these jurors.

In concluson, we find that Van Poyck’s
gopdlae counsd did not render ineffective
assigtance for failing to pursue and argue Van
Poyck's dam that the other seven
venirepersons were biased or prgudiced. See
Williamson v. Dugger, 65 1 So. 2d 84, 86 (Fa
1994); Chandler v. Duggar, 634 So. 2d 1066,
1068 (Fla 1993).

In his third issue, Van Poyck dams that he
was charged with and convicted of crimes that
do not exist as a matter of law. Specificdly,
Van Poyck contends that his convictions for
attempted first-degree murder and attempted
mandaughter were based on a fdony murder
theory, and that attempted fdlony murder was
determined in State v uray; 034°50.74 552
(Fla 1995), to be a legal impossibility. This
dam is dso without merit. | n State v.
Woodley, 695 So. 2d 297 (Fla. 1997), this
Court clarified that the Gray decison should
not be applied retroactively to overturn a
conviction of attempted felony murder that has
become find on gpped. Because the crime of
atempted fedlony murder was a vdid offense
when Van Poyck’s convictions became find,
he is not entitled to the rdief requested.

Accordingly, the petition for a writ of
habeas corpus is denied.

It is SO ordered.

OVERTON, HARDING and WELLS, JJ,, and
GRIMES, Senior Justice, concur.
ANSTEAD, J.,, concurs in part and dissents in
pat with an opinion, in which KOGAN,
C.J. and SHAW, J., concur

NOT FINAL UNTIL TIME EXPIRES TO
FILE REHEARING MOTION AND, IF

FTLED, DETERMINED.




ANSTEAD, J., concurring in part and
dissenting in part.

The magjority’s holding on the juror
chdlenge issue is not only contrary to this
Court’s prior unanimous opinion in this case,
but is dso erroneoudy based solely on the
faulty premise that “each of the seven persons
[challenged for cause] repeatedly and
unequivocally dated that he or she could
render a verdict based solely on the evidence
and the indruction given by the trid judge.”
Mgority op. & 2. This smpligic andyss and
concluson that a juror becomes immune to
chdlenge as long as a juror will answer the
right leading quetion is directly contrary to
our established law. Seg Brvant v. State, 656
So. 2d 426,428 (Fla. 1995); Hill v. State, 477
So. 2d 553, 555 (Fla. 1985); Singer v. State
109 So. 2d 7 (Fla. 1959). These cases make
clear that there is no particular question that
can be asked nor answer received that will
sarve as a magic wand to qualify an otherwise
objectionable juror.

The mgority cites Hill but fals to gpply its
essentid holding that where “any reasonable
doubt exists as to whether a juror possesses
the state of mind necessary to render an
impartid recommendation as to punishment,
the juror must be excused for cause” Hill,
477 So. 2d at 556. A recent opinion by Judge
Pariente for the Fourth Didrict Court of
Appeal relying on our established law
demondrates the flaw in the mgority’s andyss
and concluson. Writing in Williams v. State,
638 So. 2d 976 (Fla. 4th DCA 1994), Judge
Pariente correctly andyzed this same issue

A juror’s subsequent statement that
he or she could be far should not
necessarily control the decison to
excuse a juror for cause, when the
juror has expressed genuine
reservations about his or her

preconceived opinions or attitudes.
Reasonable doubt has been found
where a juror admitted she
“probably” would be prejudiced,
even though she then asserted she
“probably” could follow the judge's
ingructions.

It was only after the court asked
a series of questions, which
included leading quegtions, that
this juror asserted his belief that he
hoped he could be fair and
impartid. A “juror who is beng
asked leading questions [by the
court] is more likely to ‘please’ the
judge and give the rather obvious
answers indicated by the leading
questions , , ." Thus, the juror's
responses to questioning by the
court must be evduated in light of
this redlity.

Id. & 979 (dteration in origind) (citations
omitted) (quoting Price v. State, 538 So. 2d
486, 489 (Fla. 3d DCA 1989)). In Hill, we
emphasized, in much the same way Judge
Pariente did in_Williams, that “the * Statement of
a juror that he can readily render a verdict
according to the evidence, notwithstanding an
opinion entertained, will not done render him
competent if it otherwise appears that his
formed opinion is of such a fixed and settled
nature as not readily to yield to the evidence.”’
477 So. 2d a 555-56 (quoting our seminal
opinion Singer v, State 109.S0. 2d at 22).
Trid and appellate courts must be diligent
in diginguishing between those regponses
merdy reflecing some  understandable
confuson with the intricacies of the crimind
law, and those responses which equivocaly
cast doubt asto that juror’s ability to render an
impatid and unbiased decision or

recommendation as to the appropriate




sentence in a particular case. Thus, "[i]n
evduating a juror's qudifications, the trid
judge should evauate dl of the questions and
answers posed to or received from the juror.”
Parker v. State, 641 So. 2d 369, 373 (Fla
1994). Thereafter, where “‘any reasonable
doubt exists as to whether a juror possesses
the state of mind necessary to render an
impartid recommendation as to punishment,
the juror must be excused for cause’ Bryant,
656 So. 2d at 428 (quoting Hill, 477 So. 2d at
556); see a0 Singer; Williams, 638 So. 2d at
978 (“Because impatidity of the finders of
fact is an absolute prerequiste to our system
ofjustice, we have adhered to the proposition
that close cases involving chdlenges to the
impartidity of potentid jurors should be
resolved in favor of excusng the juror rather
than leaving doubt as to impartidity,”),

Under this well-established standard of
“reasonable doubt,” the relevant inquiry is not
whether the juror Smply agrees to follow the
law as ingructed by the court, but whether the
juror has demongtrated by her responses to dl
inquiries that she has an open mind on the
issues being tried and can ultimately consder
the evidence presented and render an unbiased
decison. See Lusk; see dso Ferdl v. State,
697 So. 2d 198, 198 (Fla. 2d DCA 1997)
(reversing defendant’s conviction where juror
should have been excused because his
reluctance to congder voluntary intoxication
defense raised reasonable doubt as to ability to
render impartid verdict). An examination of
the record here demondrates that severa
degth penalty qudified jurors should have been
excused for cause.

CHALLENGES ON APPEAL

For example, here, venire persons Busto,
Carter, Farmer, and Moker initidly indicated
srong support for the death pendty or
expressed  a predisposed belief that

premeditated murder or the murder of a law

enforcement officer automaticdly warranted
the death pendty. Upon further questioning
by the court or the attorneys, however, each
clearly sated that their recommendation would
depend on the actua circumstances presented
in the case, and they would not automatically
vote in favor of the death pendty. | find that
the triad court and prosecutors sufficiently
rehabilitated those jurors through additiona
questioning and further explanation of the
jury’s role in crimina proceedings, Therefore,
I agree with the mgority that there was no
eror in thar sdection.
ALDRIDGE, NICKERSON AND MILLER
In contrast, however, and left unexplained
by the magority, venire persons Aldridge,
Nickerson and Miller each indicated biases or
prejudices as to Van Poyck’s guilt or a
predigpogtion in favor of the desth pendty for
him, which clearly cast reasonable doubt on
thar impatidity. ~ For example, Miller
responded during the selection process:

THE COURT: . If you were
asked your opinion of the death
pendty, sSr, would you say you are
grongly in favor, strongly opposed
or in the middie?

MR. MILLER: | am for capitd
punishment.

THE COURT: Okay, would
you agree, dr, that it is a far
datement that cgpitd  punishment
or the desth pendty is not an
appropriate sentence in Al firg
degree murder cases, that it
depends on the case?

MR. MILLER: Right. The
thing, if a person is without a
doubt proven guilty, you know, for
a rape or murder, | believe, you
know, death ought to be the
sentence.




THE COURT: In every case no
meatter what?
MR. MILLER: Without a
doubt, yes, if it's proved without a
doulbt.

After additional questions by the prosecutor
and defense counsd, the following colloquy
occurred:

MR. KLEIN [Defense Counsdl]:
Is there any particular type of case
where you would have severe
problems or subgtantid problems
with giving a life
recommendation? How about
premeditated murder, would you
have a problem giving a life
recommendation for premeditated
murder assuming, again, the facts
show there is no quedtion that he
did it beyond a reasonable doubt?

MR MILLER: Yes,
premeditated 1 would say it was
deliberate s0 long as it was without
a doubt, | would probably, you
know, go with the death pendty.

MR. KLEIN: Would you fed
the same way if you were to know
that the aternative to the death
pendty that a person should spend
the rest of his life in prison, you as
a taxpayer would have to house
and feed him for the res of his
naturd life, would you, would you

hesitate to gve a life
recommendation  under those
circumstances?

MR. MILLER: Yes,

He further stated that he did not believe the
public should be burdened with the cogt of

feeding and housng persons convicted of
premeditated murder. Although the mgority
notes Mr. Miller's later statements in response
to leading quettions that he could set his
persond fedings asde and follow the court's
indructions, his initid datements srongly cast
doubt on his ability to reman impartid and,
under our established case law, it was error for
the tria court to deny a chdlenge for cause.
Smilaly, Aldridge's satements indicated
reasonable doubt as to his ability to accept
Van Poyck as innocent until proven guilty:

MR. KLEIN: Mr. Aldridge, as a
result of what you have read [in
the newspapers], have you formed
any opinion, at dl, about this case
or about Mr. Van Poyck?

ALDRLDGE: Based on the facts
presented in the newspaper, my
opinion is that the Defendant is
quilty.

MR. KLEIN: Okay. Based
upon what you read, would you
have, would you, before you could
bring back a verdict of not guilty,
would you ask for evidence, would
you ask for us as Defense to
present evidence to persuade you
otherwise?

MR. ALDRIDGE:
cetanly.

MR. KLEIN: Would you have a
difficult time finding Mr. Van
Poyck not guilty unless you heard
some evidence from the Defense to
convince you that he was innocent
in view of what you have heard?

MR. ALDRIDGE: Yes, in view
of what | have read, yes.

THE COURT: Mr. Aldridge, let
me ak you something. I |
indructed you that under the law

Yes,




of our country, that under the
condtitution Mr. Van Poyck as he
gts here right a this moment is
presumed innocent and that
presumption stays with him  until
the time the State presents
evidence sufficient for you to find
him qguilty beyond a reasonable
doubt, would you be able to follow
that ingruction?

MR. ALDRIDGE: | would hone
that 1 could.

THE COURT: If 1 told you
right now the bdl is in your court,
is Mr. Van Poyck guilty or not
guilty, what would you say in light
of what | just told you?

MR. ALDRIDGE: | would have
to say not quilty.

THE COURT: Okay. Would
you be able to follow that if you
were a juror and not form an
opinion or fixed in your mind a
verdict until you have heard dl the
evidence in the courtroom?

MR. ALDRLDGE: | would hone
that 1 could.

THE COURT: Also, under our
system the Defendant in any
crimind case is not required to
testify nor present evidence. The
reason for that is that the burden of
proof in a crimind case is on the
State, not on the Defense. Would
you agree with that?

MR. ALDRIDGE: Yes.

THE COURT: Would you be
able to do that even if you read the
papers?

MR. ALDRIDGE: | would hope
that ] could.
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(Emphasis added.) Aldridge's statements that
he hoped he could set aside his persond views
and render a verdict based solely on evidence
presented in the courtroom did not overcome
his earlier dtatement that he beieved Van
Poyck was guilty. Rather, his responses, “I
hope that | could” to each of the court's
questions pertaining to the guilt phase of the
trid further clouded Aldridge's ability to set
adde his persond biases. Williams, Singer.

Nickerson aso declared strong support for
the death penalty and expressed a predisposed
belief that premeditated murder warrants the
degsth pendty. Upon being advised by the
court that, if selected as a juror, he would be
given a szt of indructions to follow in making
a recommendation as to sentence, Nickerson
cdamed tha he “probably would” follow the
ingructions regardiess of his persona views,
but "d[id] not know for sure”

When compared to the juror responses
discussed in our prior cases and those
discussed by Judge Pariente in Williams, it is
clear tha Nickerson, Miller and Aldridge
should have been excused for cause because
their responses raised reasonable doubts as to
their ability to render an unbiased and impartid
decison and recommendation. Despite ther
affirmations to the court, Nickerson's response
that he “probably would’ follow the law and
Aldridge’'s datement that he “hoped [he]
could” are, for example, far too uncertain and
ambiguous to overcome their earlier
Satements indicating predisposed prejudices.
Our case law supports appdlant’s chalengesto
these jurors. Because the trial court denied
Van Poyck’s chalenges for cause, Van Poyck
was forced to exhaust his peremptory strikes
on them. As a result, two pro-degth jurors
actudly sa on his jury.

PRIOR APPEAL

Van Poyck contends that the trid court’s

error was compounded on direct appeal when




his appellate attorney raised the juror
qudification issue but identified the wrong two
jurors, Bruschi and Abufaris, as objectionable.
Appdlate counsd’s performance was patently
incompetent, since Bruschi and Abufaris had
both been excused from jury service for other
reasons, thereby rendering any trial court error
on challenges to them entirely moot.
Nonetheless, based upon our established case
law discussed above, this Court unanimoudy
held in Van Poyck’s first apped that had jurors
Bruschi and Abufaris not been released from
jury service for other, persond reasons, the
trid court would clearly have been in error in
failing to excuse them for cause based on their
responses to questions during the jury
selection process. Van Povck v. State, 564
So. 2d 1066, 1071 (Fla 1990).

Understandably, the appelant compared
the responses of Bruschi and Abufaris to the
responses of the other jurors he chalenged for
cause, now having the benefit of this Court’s
opinion as to the kind of responses that would
disqudify a juror. Today, however, the
mgority opinion pulls the rug out from under
the gppellant by abruptly receding from our
prior unanimous concluson as to jurors
Bruschi and Abufaris. Mgjority op. at 6. And,
of course, this abrupt about-face is done with
absolutdy no andyss other than the fact that
today's mgority disagrees with our prior
unanimous opinion. Kind of scary, isn't it?

Contrary to the present mgority’s posture,
an examination of the record demongtrates that
our prior opinion was correct in concluding
that both Abufaris and Bruschi indicated
predisposed beliefs that premeditated murder
automdicadly warrants the death pendlty,
which tainted those jurors later affirmations to
the court that they would follow the law. For
example, Bruschi made the following
datements during voir dire
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THE COURT: Would you
agree that you could st as a juror
in a cae of this naure of firg
degree murder and if you listened
to the aggravating and mitigating
circumstances that you would
falow my indruction on the law
disregarding your personal
fedings?

MR. BRUSCHI: Yes, 1 would.

THE COURT: Would you agree
that firs degree murder is not the
gppropriate pendty --that death is
not the appropriate pendty in dl
first degree murder cases?

MR. BRUSCHI: Agree that it

is.

THE COURT: You think it is
for dl cases?

MR. BRUSCHI: For dl, for
murder.

THE COURT: Okay, what if 1
told you under Forida law it is not
an gppropriate pendty for al cases
of firg degree murder, only in
certain cases?

MR. BRUSCHI: It's hard
because technicadly what T bdieve
in, murder is badcdly punishable
by desth.

THE COURT: Okay. Would
you agree, though, that you would
put that feding asde and render a
recommendation of a sentence in
this case based on the ingtructions
in the law 1 give you?

MR. BRUSCHI: Yes, it would.

Upon additional questioning by defense
counsd, however, Mr. Bruschi indicated that
premeditated murder warrants the degth
pendty:




MR. KLEIN: Let's go back to
premeditated murder if | could.
Do you think somebody who
committed premeditated murder
doesn't deserve to live?

MR. BRUSCHI: Yes, 1 do. I
would agree with that.

MR. KLEIN: How strongly do
you fed about thet, by the way?

MR. BRUSCHI: | believe, you
know, if he  committed
premeditated murder, thought out
and committed murder, he should
die for it.

MR. KLEIN: You would not
want the State, for instance,
spending money to house and feed
this guy the rest of his life?

MR. BRUSCHI: No, | don't
think so.

MR. KLEIN: This is not
something you just felt about
recently?

MR. BRUSCHI: 1 dways fdt
that way.

MR. KLEIN: You fed that way
pretty strongly?

MR. BRUSCHI: Yes, | do.

MR. KLEIN: Do you feel
srongly enough about it so you
think it would color your
judgment, whatever your judgment
would be sometime down the road
when you were to consder the
isue of life or deah in a
premeditated murder case?

MR. BRUSCHI: It possbly
could.

Although Mr. Bruschi told the prosecutor he
believed he could set his persond views asde
in rendering a recommendation, he later agreed
with defense counsdl that he was not “one
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hundred percent sure”  Moreover, Mr.
Bruschi openly expressed his doubts or
reservations about his ability to render an
impatid verdict based on his bdief that
certan murders deserve the desth pendty.
Thus, Mr. Bruschi’s response to the court that
he would follow the law does not overcome
his attitude regarding the death pendty or his
admitted belief that his views “possibly could”
taint his ability to render an unbiased
recommendation. Williams Hill.

Likewise, Abufaris indicated that the death
pendty is automdicdly warranted where a
person is convicted of premeditated murder
indicating a reasonable doubt as to her ability
to render an unbiased recommendation. When
asked by the prosecutor if she would follow
the court’s ingtruction, she responded, “Yes. |
think 1 would.” Furthermore, when asked if
she could recommend a life sentence if the
court’s indructions led her to so conclude,
Mrs. Abufaris indicated she “probably” would
recommend a life sentence “in certain cases”
In contrast, when asked whether the death
pendty is the appropriacte sentence where
premeditated, intentiona murder is proven,
Mrs. Abufaris stated: “Yes, | think | would.”
Despite Mrs. Abufaris's agreement to follow
the law and recommend a life sentence where
appropriate, her responses ("1 think” and
“probably”) were sufficiently unequivocd and
arguably more in line with pleasng the paty
asking the questions by providing the obvious,
sought  after responses. See Williams.
Accordingly, it is gpparent that this Court did
not er in its assessment in Van Poyck’s direct
gpped that Abufaris and Bruschi’s responses
were sufficiently equivoca to cast doubt on
their ability to set asde any persond biases
and render a recommendation based solely on
the evidence presented and the law as




ingructed by the court.®

In addition, and perhgps most unsettling of
dl, the mgority opinion, in casudly cading
aside our prior holding, digegads the
important and stabilizing legd doctrine of the
law of the case without so much as a hint of
explandion or judification.  “Under this
doctring, dl points of law which have been
previoudy adjudicated by a mgority of this
Court may be reconsdered only where a
subsequent hearing or trid develops materid
changes in the evidence, or where exceptiona
circumstances exist whereby reliance upon the
previous decison would result in manifest
injustice” Hem-v v. State, 649 So. 2d 1361,
1364 (Fla. 1994), cert. denied, 516 U.S. 830
(1995); Preston v. State, 444 So. 2d 939, 942
(Fla. 1984); see dlso U.S. Cornerér Pipe Co. v.
Bould, 437 So, 2d 1061, 1063 (Fla 1983)

8] disagree with Van Poyck’s assertion that the
responses of the two jurors (Moody and Bradford) who
sat for the jury are virtually indistinguishable from the
responses of Abufaris and R3ruschi, and therefore, this
Court should hold it was error not to excuse Moody and
Bradford for cause. Initially, 1 note my accordance with
the majority opinion that only juror Moody was identified
to the trial court during Van Poyck’s request for an
additional peremplory strike and thus properly prescrved
for appellate revicew. Sce Majority op. at 2 n.3. Juror
Bradford was not identified to the trial court during Van
Poyck’s request for additional peremplory strikes, and
therefore any error with regard to that Juror has not been
preserved for appellate review.

During voir dire, juror Moody asscricd that she
supports the death penalty; "If they are guilty, [am for.”
[ lowever, she later stated that she would make her
decision based on the law as instructed and not on any
personal opinions or helicfs. Morcovcr, she
acknowledged that she would not automatically vote for
the death penalty in every case in which a person is
convicted of first-degree murder nor in every case in
which a person is convicted of premeditated murder.
Therefore, | would hold that the court did not err in
denying Van Poyck's challenge for cause, aswell as his
request for an additional peremptory strike as o this
juror.
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(holding that doctrine of law of the case is
limited to rulings on questions of law actudly
presented and considered on former apped);
Strazzulla v. Hendrick, 177 So. 2d 1, 4 (Fla.

1965) (noting that “an exception to the generd
rule binding the parties to ‘the law of the case
at the retrid and a al subsequent proceedings
should not be made except in unusual
circumstances and for the most cogent
reasons—-and aways, of course, only where
‘manifest injugtice’ will result from a drict and
rigid adherence to the rule’). One such
exceptiond  circumdance is an intervening
decison by a higher court contrary to the
decison in the former goped. Brunner
Enterprises. Inc v, Department of Revenue,
452 So. 2d 550, 553 (Fla. 1984). However,
“the exception to the rule should never be
dlowed when it would amount to nothing
more than a second appeal on a question
determined on the first apped.” Strazzulla,
177 So. 2d a 4 (discussing exceptions to “law
of casg’ doctrine).

The “bottom ling” in this case is that when
our established case law is properly gpplied to
the juror qudification issues rased here, it
demondrates that a number of chalenges for
cause were erroneously denied and the
defendant, now a convicted and death-
sentenced defendant, was substantially
prgjudiced thereby.

KOGAN, C.J. and SHAW, J., concur.
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