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STATEMENT OF THE CASE AND FACTS

This appeal is fromJudge WIIliam Johnson’s January 31, 1997
order denying relief on Herring’s claim that his appointed
assistant public defender, Howard Pearl, had a conflict of
interest. An evidentiary hearing was held in this case on Novenber
25-27, 1997

This case returns to this Court follow ng the March 7, 1996
decision of this Court in the "consolidated" cases addressing the
claims of various defendants that Howard Pearl suffered from a
conflict of interest at the tine he represented them at their
respective capital trials. See, Herring v. State, 676 So. 2d 369
(Fla. 1996).

The State does not accept the argunentative and histrionic
statenent of the case and facts contained in Herring' s brief
Whet her or not that brief conplies with the Rules of Appellate
Procedure is questionable, inasnuch as the "Statenent of the Case
and the Facts" reads as if it properly belongs in the argunent
section of an appellate brief, rather than being presented as a
factual statenent. Because Herring's brief does not contain a
statenent of the facts as contenplated by the Rules of Appellate
Procedure, a notion to strike the brief and require the filing of
a brief that conplies with the rules would have been justified.
However, the State has no desire to further delay the proceedi ngs

before this Court, and, for that reason, has not filed such a
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not i on.

Howard Pearl testified that he was a special deputy of the
Marion County Sheriff’'s Ofice from 1970-1989. (TR30). He had
obtai ned that status because he wished to be able to carry a
conceal ed firearm because he had previously received threats.
(TR34; 36). Howard Pearl paid yearly liability insurance prem uns
t hroughout the tine that he was a special deputy.(TR44).

M. Pearl was not an assistant Public Defender when he becane
a special deputy in 1970. (TR165). The only reason that he wanted
to be appointed as a special deputy was to obtain a permt to carry
a concealed firearm (TR165). Howard Pearl had no duties with the
Marion County Sheriff’'s Ofice as a result of being a specia
deputy, and was not an enpl oyee of that agency. (TR166). He di d not
qualify as a certified |law enforcenent officer, nor did Howard
Pearl want to so qualify. (TR167). The status occupied by M. Pear
was purely honorary -- he had no duties, nor was he expected to
perform any. (TR168). Howard Pear| never appeared at the Marion
County Sheriff’'s Ofice for neetings of any sort, and, in fact, his
only contact with that agency was for the purpose of paying the
yearly insurance prem um and for signing re-appointnment docunents
at the beginning of each term of office. (TRL68).! Those matters

were handl ed by the Sheriff’'s secretary. (TR168). Howard Pearl’s

1

M. Pearl was re-appointed as a special deputy each tine the
Sheriff was reelected to another termof office. (TRL68).
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status was al ways that of a special deputy, and he was never issued
a badge or uniform (TR168).

Howard Pear|l never made an arrest or stopped a suspect, and,
in fact, never perfornmed any | aw enforcenment duties of any sort for
the Marion County Sheriff’'s Ofice. (TR169). He was never carried
on a duty roster as an active duty sheriff’s deputy, and was never
asked to function as a deputy sheriff by the Mrion County
Sheriff's Ofice. (TR169). M. Pearl’s status as a special deputy
had no effect on his representation of the clients he represented
as an assistant public defender, and he never did or did not
performan act because of his status as a special deputy? (TR170).
H s special deputy status was nothing nore than a "gun-toter’s
permt," and, at that time, there was no other way to obtain a
permt to carry a conceal ed weapon. (TR170-1). M. Pearl received
no noney fromthe Marion County Sheriff’'s Ofice, but he did have
to pay themfor his liability insurance. (TR171).

Howard Pearl testified that, during the course of his
representation of Herring, the defendant testified that he did not
shoot anyone. M. Pearl had no choice but to accept Herring s claim
as true. (TR176). In the face of that testinony, a claimthat the
shoot i ng had been an acci dent woul d have been i nconsi stent with the

defendant’s own testinony. (TR176). Once Herring testified, he was

2

Howard Pearl’s only contact with the Marion County Sheriff’'s O fice
was in relation to admnistrative matters. (TR179).
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stuck with that story. (TR181). A defense based upon an acci dent
t heory woul d not have been a defense at all, because it is contrary
tothe law. (TR185). It is the defendant’ s choi ce whether or not he
will testify, and, absent perjury, defense counsel nust defer to
that choice. (TR199). Howard Pearl was bound to accept Herring s
testinmony -- that testinony left M. Pearl with nothing else to
argue, because to do otherw se would have been to argue that his
own client was a liar. (TR195). He could not argue contrary to
Herring’ s testinony, and that testinony left him with no other
options. (TR198).

M. Pearl never felt that his pistol permt was at risk from
anything that he did as a lawer, and, in fact, he had never
consi dered that possibility. (TR180). In any event, M. Pearl would
never have accepted instruction from any |aw enforcenent officer
regardi ng the handling of the cases assigned to him (TR180).

M. Pearl testified that, in his opinion, it would have been
inconsistent to cross-examne wtnesses as to the "wtness
el i mnation" aggravator in the face of Herring’ s testinony that he
did not shoot anyone. (TR180). Insofar as the tape-recorded
statenment of the defendant is concerned, Howard Pearl was aware
that roughly five mnutes of one of those statements had been

"recorded-over"” as a result of operator error. (TR139).® At one

3

The facts surrounding this incident were devel oped before trial
during a hearing on Herring's notion to suppress. A copy of the
pertinent pages is attached as exhibit 1.
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time during the pre-trial discovery stage, one of the investigators
had stated that he did not recall the defendant asking to speak
privately with Detective Varner. (TR144). However, the investi gator
did recall that incident at the tine of the suppression hearing.
(TR148). There was nothing to be gained by arguing over the tape
erasure, and it does not provide a basis for challenging the
credibility of any of the | aw enforcenent officers. (TR184). Making
such a credibility attack in the absence of any proof can have, in
M. Pearl’s opinion, a negative effect on the jury. (TR184).

Howard Pearl testified that his co-counsel, Peyton Quarles,
did not sit at the counsel table during the gquilt phase of
Herring’ s trial, and M. Pearl did not sit at the counsel table
during the penalty phase. (TR155). The reason for that was because
M. Pearl had no role at the penalty phase. (TR156).

M. Pearl testified that there was nothing in the tape-
recorded interviews between the police and his client that would
have been usable to inpeach Detective Varner’s testinony. (TR98).
Challenging Varner’'s credibility would not have been effective
because being hostile toward himin front of the sort of jury that
was typical in Volusia County at that tinme would only have annoyed
the jury. (TR115-6). Detective Varner did not have a bad
reputation, and, if he had, Howard Pearl would have been aware of
it. (TR128; 133). The fact that Detective Varner was "under
i nvestigation"” in connection with an offense for which his wife was
charged neans nothing in the context of this case, and the fact

5



that Varner may have been a suspect does not cast doubt on his
credibility. (TR130-31). The fact that Detective Varner’'s w fe was
bei ng i nvesti gated does not create an issue that has any effect on
this case. (TR132).*

Tom Gal | oway was assigned to the Internal Affairs D vision of
t he Daytona Beach Police Departnent in 1981-1982. (TR218). M.
Gal l oway has been enployed as the director of security at the
Daytona I nternational Speedway for the |last six years. (TR218). He
knows Detective Varner, and has a vague recall of an investigation
of him (TR219). Detective Varner was cited several tines for
"usi ng poor judgnent." (TR221).

Don Moreland is the United States Marshall for the Mddle
District of Florida. (TR256). From 1973 until 1992, he was the
Sheriff of Mrion County, Florida.(TR256). M. Moreland knows
Howard Pearl, who was a special deputy with the Mrion County
Sheriff's Ofice until he resigned that status on May 17, 1989.
(TR257; 261). M. Mireland is not famliar with the Herring case at
all. (TR258). Howard Pearl becanme a special deputy under M.
Morel and’ s predecessor in office, and M. Mreland continued that

status, which was requested, and granted, solely for the purpose of

4

In his brief, Herring clains that Detective Varner "left the police
departnent in disgrace.” The true facts are that Detective Varner
resi gned based upon a nedical disability. (R539). That is hardly a
"disgrace,” and Herring’s claim to the contrary is a blatant
m srepresentation of the facts.



carrying a concealed firearnt. (TR258; 265-67). Howard Pearl was
never a l|law enforcenent officer. (TR268). Like all special
deputies, Howard Pearl was required to pay the $100 per year
liability insurance premum (TR278). The fact that Howard Pearl
was an assi stant public defender influenced M. Mrel and s deci sion
to continue his special deputy status. (TR289). M. Morel and
appoi nted Howard Pear| as a special deputy as a courtesy because he
was an assi stant public defender, but he was a special deputy with
no | aw enforcenent authority. (TR294).

Howard Pearl| understood that his special deputy status was
honorary, for weapons carrying authority only. (TR295; 313-314)¢°,
A person appointed as a "regular" special deputy would have
recei ved basic | aw enforcenent training. (TR295). Howard Pearl|l was
never a certified law enforcenent officer, never took part in
trai ning conducted by the Marion County Sheriff's O fice, and the
only contact between M. Mreland s office and Howard Pearl was
related to the paynent of the annual insurance prem uns. (TR295).
M. Moreland did not give special deputy status to Howard Pearl in
the hope that it would influence how he tried cases, never

attenpted to influence how Howard Pearl represented his clients,

5

M. Morel and descri bed the granting of special deputy status as "a
political thing." (TR279).

6

Howar d Pear| never perfornmed any | aw enforcenent function with the
Marion County Sheriff's Ofice -- there was nothing that he was
supposed to do. (TR312; 315).



and, in fact, never discussed his clients with him (TR296-7).7

M. Mreland testifiedthat Howard Pearl was never conpensated
in any way by the Marion County Sheriff’'s Ofice, was issued no
uni fornms or equi pnent, never perfornmed (or was asked to perform
any | aw enforcenment duties, never attended any roll call at the
Marion County Sheriff’s O fice, and never acted in any sort of |aw
enforcenent capacity. (TR297-300). Howard Pearl was not a |aw
enforcenment officer with the Mirion County Sheriff’'s Ofice.
(TR305).

Paul Crow is the retired Chief of the Daytona Beach Police
Departnent. (TR318-19). Chief Crow was assigned to the Crimna
| nvestigation Division of the Daytona Beach Police Departnment from
1979-1987. (TR320). M. Crow is sonewhat famliar with this case.
(TR320). Detective Varner was assigned to the Crimnal
| nvestigation Division at the tinme this case was under
investigation. (TR320). Chief Crowis famliar with the incident
involving Detective Varner and his wfe, and recalls conducting
interviews in connection with that case. (TR323-4). Detective
Varner was not a suspect in the crinme conmtted by his wife, and
was never charged with any offense related thereto® (TR353; 355).

The reprimands contained in Detective Varner’s personnel file are

7
M. Morel and never saw Howard Pearl in the courthouse. (TR296).
8

Det ective Varner never said anything to indicate that he was guilty
of any crine. (TR361).



not at all wunusual in quality or quantity, and, in fact, are
"common." (TR356).

Chris Quarles has been an assistant public defender since
1980, and has been the chief of the capital appeals bureau for the
last 10 years. (TR372-3). M. Quarles has not reviewed the
transcript of this trial, and, despite his factual testinony to the
contrary, has reviewed no transcript to determne if Howard Pear
has "challenged the credibility" of |aw enforcement officers.
(TR384-5).

Janes Peyton Quarles was an assistant public defender at the
time of Herring s capital trial, and, as such, was responsible for
t he penal ty phase preparation and presentation. (TR391; 393-4). Al
capital cases were handled with one | awer being responsible for
the guilt phase, and another |awer being responsible for the
penalty phase proceeding if such becane necessary. (TR395). In
Herring's case, there was a very small chance of avoiding a
convi ction because of the confessions Herring had nade. (TR396).
Howard Pearl and Quarl es di scussed using an acci dent defense, but
because of Herring' s insistence, ended up using the "third party
gunman” theory. (TR400; 416)°. M. Quarles did not attenpt to
di scover any inpeachnent material to use agai nst Detective Varner

-- discovery of such informati on woul d not have been Howard Pearl’s

9

As M. Quarles stated, the defendant makes the decision as to
whet her or not he will testify. (TR421).
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responsibility. (TR410).

Under the facts of this case, an "accident" defense woul d not
have been any defense at all -- the only purpose in presenting such
a defense woul d be to confuse the jury. (TR422-23). There were few
viable options in defending this case, and there was no valid
defense that woul d have avoided a conviction. (TR431).

Stephen Gllers is a law professor at the New York University
| aw school. (TR436). He was accepted as an expert in the field of
| egal ethics. (TR456). M. G llers believes that Howard Pearl was
working under a per se conflict of interest at the tine of
Herring s trial. (TR475). He has not read the testinony of Sheriff
Morel and or Peyton Quarles, and thinks that Howard Pearl was
responsible for the penalty phase representation of Herring.
(TR477-78). M. Gllers has read this Court’s decision in Harich v.
State, but does not find it "dispositive." (TR490-91).

Werter Spitz is a forensic pathologist who was fornerly the
chief nedical examner for the Detroit, Mchigan, area. (TR538-
540). Herring offered Dr. Spitz' testinony in an effort to
denonstrate the sequence of the infliction of the gunshot wounds
which killed the victim (TR545-7). The State objected to this
testinmony on the basis that it was not related to Howard Pearl’s

status as a special deputy, and the trial court sustained that

10



objection. ! (TR565). Dr. Spitz’ testinony was presented in the form
of a proffer. (TR566 et seq). Dr. Spitz thinks that the wound to
the victims neck cane first, but the gunshot wound to the victinis
head m ght al so have been first. (TR572). In Dr. Spitz' opinion, it
is nearly inpossible to say which gunshot wound was inflicted
first. (TR572; 574). Dr. Spitz did not reviewthe testinony of the
def endant, and did not consider the possibility that the victi mmy
have been on the floor when he was shot as a result of attenpting
to hide fromthe defendant. (TR590).1!"

Janes Russ has been a crimnal defense attorney in Ol ando,
Florida, since 1965. (TR600-602). At the tinme of Herring' s 1982
capital trial, M. Russ had represented one defendant whose case
went into the penalty phase. (TR674). M. Russ disagrees with the
findings of the trial court in the Harich case, even though he does
not know what evi dence that Judge heard. (TR661; 668). M. Russ is
of the opinion that the fact that Howard Pearl had a special

deputy’s card created a per se conflict of interest. (TR673).12

10
Herring clainms that the State’s objection was sustai ned on anot her
basis. However, the trial court’s ruling is very clear -- the
testinony of Dr. Spitz was excluded on rel evancy grounds. (TR565).

11

Dr. Spitz did not consider any variables in reaching his opinion
choosing instead to exclude any matters that conflicted with his
version of the shooting.

12

This "opinion" is directly contrary to the settled law in this
State as announced by this Court in Harich v. State, 573 So. 2d 303
(Fla. 1990).

11



According to M. Russ, Howard Pear|l was responsible for the entire
case, even though M. Quarles had sole responsibility for
preparation of the penalty phase. (TR677).%® M. Russ further
beli eves that Howard Pearl’s status as a special deputy caused him
to render ineffective assistance of counsel, but, Howard Pear| was
"ineffective" whether or not there was a conflict. (TR697). The
only credi ble theory of defense that M. Russ coul d suggest was to
make the State prove its case and attack the credibility of the | aw
enforcenent officers who testified. (TR688-9). M. Russ woul d not
have defended this case based upon an accidental shooting theory.
(TR716) . 14

The State presented the testinony of James G bson, the el ected
Public Defender for the Seventh Judicial Crcuit (which includes
Vol usia County). (TR725). M. G bson is Howard Pearl’s enpl oyer,
and had put M. Pearl in charge of the capital division of the
Public Defender’s Ofice. (TR725). M. G bson was aware of Howard
Pearl’s status as a special deputy, and had known about that
status, which was conmon know edge, since 1971. (TR726). M. G bson
saw no problemw th Howard Pear| being a speci al deputy through the

Marion County Sheriff’'s Ofice, and there was no connecti on between

13
This "opinion" is also directly contrary to settled Florida | aw
MIls (Gegory) v. State, 603 So. 2d 483 (Fla. 1992).

14

This testinony is squarely contrary to the argunment in Herring' s
brief that the "accidental shooting” theory was a "credible"
def ense. See pages 26-28, bel ow.

12



that status and M. Pearl’s handling of death penalty cases in the
Seventh Judicial Grcuit. (TR726). That status was purely honorary,
and was only for the purpose of allow ng Howard Pearl to carry a
gun. (TR726). Howard Pearl never failed to act responsibly on
behalf of his clients, and there was no reason to question M.
Pearl’ s integrity and ability. (TR727). M. G bson has known Howard
Pearl for many years, and, based upon that |ong professional
rel ati onshi p, has no doubt that M. Pearl’s special deputy status
had no effect on his representation of his clients. (TR732). M.
G bson asked M. Pearl to resign his special deputy status when it
becanme an issue in the Harich matter -- by that tinme, the Florida
St at utes had been anended to provide for the issuance of a |icense
to carry a concealed firearm (TR732).

On January 31, 1997, Judge Johnson issued his order denying
relief on Herring’ s "Howard Pearl " claim (R1012). The Court found,
as a fact, that Howard Pearl:

never was and never has been a | aw enforcenent officer of

the Marion County Sheriff’s Departnent. Essentially, M.

Pearl was granted a concealed firearns permt by the

Marion County Sheriff’'s Departnent in the sane manner

that many other individuals received during that tine

period. Contrary to defense counsels’ assertions, this

Court determ nes that M. Pearl had no actual or apparent

authority to act as "a regularly constituted deputy

sheriff" for the Mrion County Sheriff’s Departnent
because at no tine did he indicate to anyone that he
possessed anything other that a "gun toter’s permt" as

a result of his special deputy status.

(R1016). The Court went on to conclude that Howard Pearl did not

suffer from an actual or per se conflict of interest, and found

13



that M. Pearl’s representation of Herring was not ineffective
under Cuyler v. Sullivan, 446 U.S. 335 (1980). (R1016-8). This
appeal foll owed.

Noti ce of appeal was given on February 13, 1997. (R1019). The
record was certified as conplete and transmtted on May 23, 1997.

(R1022). Herring' s Initial Brief was filed on Septenber 23, 1997.
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SUMVARY OF THE ARGUMENT

1. The Volusia County Circuit Court correctly found that
Howard Pearl did not suffer from either a per se or an actual
conflict of interest by virtue of his status as a "Special Deputy"
of the Marion County Sheriff's Ofice. The "Special Deputy" status
was conferred for no purpose other than allowing M. Pearl to carry
a concealed firearm Mreover, the Crcuit Court's finding that
Howard Pearl's performance at the guilt phase of Herring' s capital
trial was constitutionally adequate is supported by conpetent,
substantial evidence, and should not be disturbed on appeal.
Herring's new y-advanced theory that the case should have been
def ended based upon a claimof "accident” is not a valid defense
strategy, and there is no basis upon which the Grcuit Court's
denial of relief should be disturbed.

2. Herring' s positionignores the settled|lawthat counsel's
per f or mance IS presunptively reasonabl e and adequat e.
Constitutionally adequate performance enconpasses a W de range of
actions on the part of counsel, and a defendant chall enging
counsel's performance bears a heavy burden of overcom ng the
presunption of effectiveness. Herring has failed to carry that
burden, and the Crcuit Court's denial of relief on Herring's
i neffective assistance of counsel claimshould be affirned.

3. Herring argues, inconsistently, that the Crcuit Court

15



erroneously excluded the forensic testinony of his hand-picked
forensic pathologist, and that the Crcuit Court considered that
testinony and erroneously found facts based thereon. The testinony
at issue was not relevant to the claimthat was remanded fromthis
Court for an evidentiary hearing, and the Crcuit Court properly
excluded that testinony on rel evancy grounds. To the extent that
Herring clains that the Crcuit Court erroneously found facts based
upon such testinony, the findings of the trial court are supported
by conpetent, substantial evidence. Because that is true, this
Court should not disturb those findings on appeal. The Grcuit

Court's ruling should be affirmed in all respects.
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ARGUMENT
. HOWMRD PEARL DI D NOT SUFFER FROM A CONFLI CT OF | NTEREST

On pages 55-67 of his brief, Herring argues that Howard Pearl
was "guilty" of a conflict of interest because he was a specia
deputy, and that such conflict "adversely affected his
representation” of the defendant. When the claimis stripped of
its hyperbole and histrionics, the true facts denonstrate that
there is no basis for relief to be found anywhere in this "claim"

The Legal Standard

The standard for evaluation of a conflict of interest claim
was set out by the United States Suprenme Court in Cuyler wv.
Sullivan, 446 U S 335, 350, 100 S. Ct. 1708, 64 L. Ed. 2d 333
(1980), where that Court stated:

We hol d that the possibility of conflict is insufficient

to inmpugn a crimnal conviction. In order to denonstrate

a violation of his Sixth Amendnent rights, a defendant

must establish that an actual conflict of interest

adversely affected his | awer’s perfornmance.
Subsequently, the Court re-enphasized the heavy burden established
by Cuyler: "Prejudice is presuned only if the defendant
denonstrates that counsel ‘'actively represented conflicting
interests’ and that 'an actual conflict of interest adversely
affected his | awer’s performance.’" Strickland v. Washi ngton, 466
U S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). As is the case

with an ineffective assistance of counsel claim the conflict of

interest standard is in the conjunctive: the defendant nust

17



establish not only that counsel actively represented conflicting
interests (an actual conflict), but also that there was an adverse
ef fect on counsel’s representation of the defendant as a result of
that conflict. See, e.g., Hernandez v. Johnson, 108 F. 3d 554, 560
(5th Gr. 1997) ("A nere possibility of conflict does not raise a
presunption of prejudice, and 'until a defendant shows that his
counsel actively represented conflicting interests, he has not
established the constitutional predicate for his <claim of
i neffective assistance.’” Cuyler, 446 U. S. at 350, 100 S. C. at
1719."). I n Buenoano v. Dugger, this Court stated:

In light of the unusual facts of this case, we are not

persuaded that the acts and om ssions to whi ch Buenoano

refers, even if true and even if caused by a conflict of
interest, resulted in prejudice necessary to overcone the
overwhel m ng evi dence of guilt. W are not convinced the

out cone of the proceedi ngs woul d have been different if

counsel had perfornmed in the manner in which Buenoano

urges. Under any view, the outconme of the proceedi ngs
woul d have been the sane.
Buenoano v. Dugger, 559 So. 2d 1116, 1120 (Fla. 1990). Herri ng
cannot establish either prong of the Cuyler standard, and,
consequently, has failed to carry his burden of proof.

The claimcontained in Herring' s brief is what has cone to be
known as a "Howard Pearl claim" This Court announced the law in
this State as to this claimin Harich v. State, 573 So. 2d 303
(Fla. 1990), with the express approval of the foll ow ng findings of
fact entered by the Grcuit Court of Volusia County:

In June of 1972 Howard Pear| becane an assistant public
defender for the Seventh Judicial CGrcuit. In 1978 he
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assuned responsibility for the defense of capital cases

assigned to the public defender’s office. In 1982 he
represented the defendant Roy Allen Harich at the trial
in this cause. He also represented Harich at the

governor’s clenmency hearing. Pearl did not disclose his
role as a special deputy to Harich.

Pear| becanme a special deputy sheriff for Marion County
in 1970. This status continued until Pearl resigned in
May of 1989. Pear|l paid liability insurance each year
and he was bonded. He was issued a deputy's card, and
the card erroneously identified himas a regul ar deputy.
He al so took an oath of office. Pear| al so purchased a
deputy sheriff's badge froma gun shop

Pearl's sol e reason for becom ng a special deputy was to
permt himto carry a firearm He wanted a "gun toter's

permt." Pearl never intended to act as a deputy, and
the sheriff of Marion County never intended for Pearl to
act as a law enforcenent officer. Specifically, Pearl:

1. was never certified as a Florida |aw enforcenent
officer, contrary to the all egati ons on Page Ni ne of the
3. 850;

2. never held hinself out as a regul ar deputy;

3. received no training as a deputy, contrary to the
al | egati ons on Page Ten of the 3.850;

4. never wore a deputy's uniform

5. received no conpensation as a deputy, contrary to the
al | egati ons on Page Ten of the 3.850;

6. was never issued any equi pnent;

7. never made an arrest or stop;

8. had no required duties as a deputy; was on no duty roster;
9. never acted as a regul ar deputy;

10. was never asked to act as a regul ar deputy;

11. was in fact a "special" or "honorary" deputy rather
than a regul ar deputy.
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In March of 1974 he was i ssued an honorary deputy's card
by former Sheriff Duff. He perfornmed no duties as a
Vol usia County deputy, and none were expected to be
performed by him The card was issued by the sheriff
for good wll and/or political purposes. It was issued
todignitaries like televisionpersonality Wllard Scott,
and was even issued by the sheriff to newborn babies.
This card was solely honorary.

The Lake County card was issued by the former sheriff to
Pearl in June of 1983. Much |ike the Volusia County
card it was purely honorary. Pearl never acted as a
Lake county deputy, never held hinself out to be a Lake
County deputy, and was never expected by the sheriff to
act as a regul ar deputy.

The Defense 3.850 alleges that Pearl's role as a deputy
sheriff caused himto render ineffective assistance of
counsel to Harich. No evidence to support this
contention was produced at the evidentiary hearing. In
fact, the evidence was to the contrary. Pear| remai ned
| oyal to Harich. He betrayed no confidences to |aw
enf or cenment . He effectively crossed-exam ned [sic] | aw
enforcenent officers. He did not ineffectively bolster
their credibility. He did not ineffectively concede
that a sexual battery took place. Pearl's role as a
special deputy sheriff resulted in no prejudice to
Hari ch. The deputy sheriff status did not in any way
interfere with Pearl's role as a public defender.

The majority opinion in the Suprenme Court decision
mandati ng thi s evidentiary heari ng expressed concern t hat
the issue of Pearl's deputy status may not have been

di scoverable through due diligence. During the
evidentiary hearing it became obvious the issue could
have been easily discover ed. Judge Bl ount knew Pear |
was an honorary deputy. In fact, Pearl told many judges
about his status. He never tried to keep the status
secret. It was never anything he perceived to be a
conflict. In addition to the judges the original

prosecutor knew Pearl was a deputy; Pearl's enployer
the Public Defender of the Seventh Judicial Circuit,
knew, other nmenbers of Pearl's office knew, including
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t he head of the capital appeal s division. It was common
knowl edge in the Volusia County |egal system Thi s
i ssue could have easily been discovered back at the tinme
of the 1982 trial or anytinme thereafter.

No actual conflict between Pearl's status as a speci al
deputy sheriff and Harich's defense counsel has been
denonstrated. Harich suffered no prejudice fromPearl's
deputy status. Pear| rendered effective assistance to
t he defendant, the deputy status notw t hstandi ng.

The remai ning question is whether Pearl's deputy status
was a per se conflict of interest requiring no show ng of
prejudi ce to the defendant. There is no |l aw to support
this assunption and this Court is unwilling to nmake that
guant um | eap. The better viewis that Pearl's honorary
position, requiring no actual | awenforcenent duties, did
not conflict with his role as a defense attorney. There

is no actual, inplied, or per se conflict. The Court
finds no violation of Florida Statute 454.18, 27, 51, and
27.53; Article 11, Section 5(a) of the Florida

Constitution; or Disciplinary Rule 5-101A of the Florida
Code of Professional Responsibility.

Finally, this Court respectfully concludes that the
def endant shoul d be procedural |y defaulted. The deputy
status issue could and should have been di scovered and
raised in the original 3.850.

Harich v. State, 573 So.2d at 304-5. This Court went on to hol d:

We approve the findings of fact nmade by the trial judge
and find that they are fully supported by this record.
Considering the duties and status of a special deputy
sheriff, as found by the trial judge, we conclude that
the public defender did not violate the duty he owed to
Harich and that the public defender's special deputy
status, under the circunstances present inthis case, did
not result in a per se conflict of interest. W agree
with the trial judge that defense counsel's special
deputy status was very different fromthat of an active
or auxiliary deputy sheriff and that his position could
best be characterized as "honorary." . . . Further, we
find no actual conflict or deficiency in this public
def ender's representation of Harich.
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Harich v. State, 573 So. 2d at 306 [enphasis added].

This Court reaffirmed the Harich decision in its 1991 opi ni on
remanding this case to the Circuit Court for "an evidentiary
hearing to determ ne whet her Herring' s public defender’s service as
a speci al deputy sheriff affected his ability to provide effective
| egal assistance.” Herring v. State, 580 So. 2d 135, 139 (Fla.
1991). This Court expressly stated that no per se conflict of
interest was present. |d.

The CGrcuit Court’s Findings

Wth regard to M. Pearl’s status with the Mrion County
Sheriff's Ofice, the Grcuit Court sunmarized the evidence, and
made the follow ng findings:

Accordingly, this Court finds as a matter of fact that

M. Pearl never was and never has been a | aw enfor cenent

officer of the Mirion County Sheriff’'s Departnent.

Essentially, M. Pearl was granted a conceal ed firearns

permt by the Marion County Sheriff’s Departnment in the

same manner that many ot her individuals received during

that time period. Contrary to defense counsel’s

assertions, this Court determnes that M. Pearl had no

actual or apparent authority to act as "a regularly
constituted deputy sheriff" for the Mrion County

Sheriff’'s Departnent because at no tinme did he indicate

to anyone that he possessed anything other than a "gun

toter’s permt" as aresult of his special deputy status.
(R1016) .15

The GCircuit Court entered the follow ng findings concerning

the existence of either a per se or actual conflict of interest:

15

In his brief, Herring has abandoned any claimthat M. Pearl was a
| aw enf orcenment officer.
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The defense expert, Professor Stephen Gllers, testified
that, by the sinultaneous existence of M. Pearl’s
special deputy status and his status as a public
defender, there was a per se violation of the Florida
Disciplinary Rule 5-101 which covers conflicts of
i nterest. However, based onthis Court’s factual findings
W th respect to the actual scope of M. Pearl’s duties as
a speci al deputy sheriff with the Marion County Sheriff’s
Department, it finds that those duties were not in
conflict wwth M. Pearl’s duties as a public defender
Therefore, no per se conflict of interest existed between
M. Pearl and the Defendant. See Harich v. State, 573 So.
2d 303, 305 (Fla. 1990) (finding no per se conflict of
interest where defense counsel was a special deputy
sheriff at the tinme of representation).

To prove that an actual conflict of interest existed
bet ween a defendant and his counsel, the defendant nust
show that his counsel actively represented conflicting
interests and that the conflict adversely affected his
counsel’s performance. See Cuyler v. Sullivan, 446 U. S
335, 348, 350, 100 S. C. 1708, 1718, 1719, 64 L. Ed. 2d
333 (1980); Buenoano v. Dugger, 559 So. 2d 1116, 1120
(Fla. 1990); Burnside v. State, 656 So. 2d 241, 244 (Fl a.
5th DCA 1995).

M. Pearl testified that his special deputy status never
interfered wwth his public defender duties and that the
only purpose for this status was carrying a conceal ed
firearm In addition, M. G bson, the Public Defender
testified that M. Pearl’s status and his handling of
capital cases had no connection and that M. Pearl’s
stat us never caused himto question M. Pearl’s integrity
or ability in representing clients. Further, Sheriff
Morel and testified that the special deputy status issued
to M. Pearl was never used to influence M. Pearl or the
Public Defender’s O fice in any way.

Def ense  counsel interpreted M. Pearl’s all eged
i neffective cross-exam nations and al | eged bol steri ng of
| aw enforcenent officers as the adverse effect of his
conflict of interest. However, defense counsel presented
no evi dence or testinony that denonstrated that M. Pear
was actively representing conflicting interests.
Therefore, this Court finds that the Defendant and his
counsel failed to denonstrate that any actual conflict of
interest existed between M. Pearl and the Defendant
resulting fromM. Pearl’s special deputy status.
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The defense presented an expert in crimnal defense

Janes M Russ, Esquire, who testified that M. Pearl’s
cross exam nation of the | awenforcenent officers and his
closing argunent were ineffective under the Cuyler
standard due to M. Pearl’s special deputy status.
However, M. Pearl testified that, even though he did not
specifically renmenber this case, it was his practice to
never outright attack and call |aw enforcenent officers
liars, unl ess he had certain pr oof of t he
m srepresentations, due to the nature of juries’ views on
| aw enforcenent officers in Volusia County at that tine.
Therefore, this Court finds that the Defendant has not
proven that, because of M. Pearl’s status, his
representation was i neffective, due to the fact that M.
Russ woul d have aggressively pursued ot her avenues if he
defended this case, specifically in light of M. Russ’
limted experience (one case) of trying cases in Volusia
County at that tine period. Further, when the State asked
the question of M. Russ, "Wuld Howard Pearl in your
opi ni on have a conflict of interest and be deficient in
representation in every case he tried while he had this
speci al deputy’'s card fromMarion County because of the,
quote, fundanental conflict you testified to as per his
dual service status," M. Russ answered "Yes," in
conflict with the Florida Suprenme Court’s finding in
Harich. [citation omtted].

The defense also presented an expert in forensic
pat hol ogy, Dr. Werter Spitz, who testified that the
second shot of the victim was consistent with a shot
while the victimwas falling down, not while the victim
was |lying on the ground, thereby, discounting the
"Wtness elimnation" factor. However, Dr. Spitz also
conceded that the second shot was also consistent with
the victimlying on the ground wth a defensive nove of
his hand due to fear. In addition, the defense did not
offer any testinony that this expert or any other expert
was accessible or available to M. Pearl at the tinme of
trial inthis case. Also, both M. Janes Peyton Quarl es,
Esquire and M. Pearl’s co-counsel, and the defense
expert, M. Russ, stated that using an acci dent theory of
defense to expl ain the second deadly shot was not vi abl e,
especially in the light that the Defendant testified at
trial that another person shot the victim Thus, this
Court finds that the Defendant has not proven that M.
Pearl was ineffective for not providing and expert who
woul d testify to this theory of the second shot and that
this absence of testinony was actually due to M. Pearl’s
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speci al deputy status.

(R1017-18) .
The Decision of the Circuit Court Should be Affirned

Florida lawis settled that this Court will not substituteits
judgnent for that of the Crcuit Court. See, Trepal v. State, No.
87,222 (Fla., March 27, 1997); One v. State, 677 So. 2d 258, 262
(Fla. 1996) ("Qur duty on appeal is to review the record in the
Iight nost favorable to the prevailing theory and to sustain that
theory if it is supported by conpetent substantial evidence."). The
findings of the Circuit Court that M. Pearl was not burdened by an
actual conflict of interest are supported by the evi dence cont ai ned
inthe record and should be affirnmed in all respects. Likew se, the
finding by that Court that M. Pearl’s performance was not
deficient as a result of his "special deputy" status is supported
by conpetent substantial evidence and shoul d not be disturbed. 6

As set out above, Herring cannot prevail on his claimunless
he can establish that M. Pearl represented conflicting interests
and that that representation adversely affected his perfornmnce.
Cuyl er, supra. Herring cannot show a representation of conflicting

interests -- M. Pearl did not purport to "represent" |aw

16

In his first Rule 3.850 notion, Herring raised no claimthat M.
Pear| rendered ineffective assistance. See, Herring v. State, 501
So. 2d 1279 (Fla. 1986). M. Pearl’'s performance was not chal | enged
until his pistol permt canme to light -- at that tinme, his
per formance apparently becane nuch worse in the eyes of Herring' s
present attorneys.
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enforcenment, nor has he been shown to have any relationship with
| aw enforcenment personnel that was other than what an attorney
actively engaged in the excl usive practice of crimnal | aw woul d be
expected to have. Wiile it is at |east theoretically true that the
Sheriff of Marion County could have revoked M. Pearl’s speci al
deputy status for no reason at all, there is no evidence (outside
t he i magi nati on of present counsel) renptely suggesting that that
power of revocation was ever even nentioned to M. Pearl, nuch | ess
hel d over his head to conpel himto follow a particul ar course of
action. In fact, the wunchallenged testinmony is that Sheriff
Morel and did not grant M. Pearl special deputy status in the hope
that it would affect how he handl ed his cases, never saw M. Pearl
in the courthouse, never tried to influence how M. Pearl practiced
| aw, and never discussed this or any other case with him (TR296-
97).Y M. Pearl was equally enphatic in his testinmony that his
speci al deputy status had no effect on his representation of his
clients, and that he never did or did not do sonething because of
that status. (TR170). Stated sinply, the only basis for the
assertion that M. Pearl had a "conflict of interest” is found in
the unsupported and hyperbolic assertions of Herring s present
counsel -- there is no evidence that it even occurred to M. Pearl
that his personal interests would be conprom sed by defending this

case in the manner that has been devel oped through hindsight. The

17

Sheriff Mreland is not famliar with Herring' s case. (TR258).
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notion that M. Pearl was unwlling to "challenge | aw enforcenent
of ficers" because he feared the revocation of his pistol permt is
devoid of evidentiary support -- that argunment is repugnant to the
oath of loyalty taken by every Florida |awer, and is not the sort
of fanciful claimthat should be made when there is no evidence to
support it and all of the evidence is to the contrary.?® In the
final analysis, this case does nothing nore than plead hyperbolic
suspi ci on and i nnuendo and cl aimthat such denonstrates a conflict
of interest. In contrast, the evidence that was presented ore tenus
denonstrated that M. Pearl was not |aboring under a conflict of
interest. The Circuit Court heard the testinony of the various
W t nesses and was abl e to observe their deneanor and eval uate their
credibility. That Court’s finding that no conflict of interest
exi sts should be affirned in all respects.?®

On pages 61-67 of his brief, Herring argues that a "pl ausible
and reasonabl e alternative defense strategy"” existed in the formof

the "accidental shooting defense."?° | ncongruously, Herring

18

As Justice Gimes pointed out in this Court’s nbpst recent opinion
on this issue, the sane clai mcould be made about | awers who have
friends in the sheriff’s office or are fornmer prosecutors.

19
In his brief, Herring relies on a nunber of decisions, primarily
from various Federal courts. None of those decisions are
controlling because none of them address the peculiar facts that
exist in this case. Each of the cases relied on by Herring is
di stingui shable on its face.

20

Herring' s "expert" wtness, Janes Russ, would not have defended
this case on such a theory. (TR716).

27



concedes in his statenent of the facts that such a defense would
not be a defense to a First Degree Miurder conviction based on a
theory of felony-nurder. See, Initial Brief, at 46. However,
according to Herring, the accidental shooting theory would have
been a "defense"” to the witness elimnation aggravator. This new
found theory suffers from nunmerous deficiencies.

If M. Pearl had defended this case at the guilt phase on a
theory that the shooting was "accidental", he would have been
required to admt that his client was guilty of first degree nurder
under a felony-nmurder theory. Even if Herring had been willing to
go along with such a theory of defense, and the evidence is clear
that he was not (TR400; 416), the obvious danger in such strategy
lies in the likelihood that the jury would not accept that it is
possi bl e to shoot sonmeone two tines by acci dent. Because the new y-
advanced theory makes a First-Degree Miurder conviction a virtual
certainty, Herring would enter the penalty phase having admtted
that one aggravator is present (felony-nurder), and after having
attenpted to convince the jury that he shot the victimtw ce by
acci dent . ?! The chance of success of such a theory i s non-existent,
and, had M. Pearl used that theory, he would certainly have been

the object of a claim of ineffective assistance of counsel for

21

The murder weapon in this case was a snall-caliber, doubl e-action
revol ver.
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pursui ng a defense that was so obvi ously dooned to failure.?? I n any
event, the defense theory chosen by M. Pearl is not so poor that
it is possible for this Court to conclude that no reasonable
attorney woul d have defended this case in this was. See, Waters v.
Thomas, 46 F.3d 1506 (11th G r. 1995). M. Pearl did not defend
this case the way he did out of any deference to | aw enforcenent --
he did what he did because he had no other options, especially
after the defendant insisted on testifying that a "mystery gunman”
interrupted Herring’ s robbery of the victim and shot him first.
(TR176) .

Herring al so argues that this case should have been defended
on the theory that the shooting was "reflexive."” Initial Brief, at
62. Herring appears to use the phrase "accidental shooting"
i nterchangeably wth the phrase "reflexive shooting," but,
linguistically, those phrases carry different connotations. |If
Herring is taking the position that M. Pearl should have argued
that the victi mwas shot "by reflex," using such an argunent woul d
require effectively admtting guilt to First Degree fel ony-nurder.
Once again, it seens unlikely that Herring woul d have been willing
to do that, and, in any event, such a theory is inconsistent with
Herring’ s trial testinony about the "nystery gunman." Moreover

attenpting to convince a jury that the victi mwas shot "by refl ex"

22

This theory of defense is not a "plausible, nore than reasonable
alternative" defense -- it is a fast way to insure Herring s
convi ction.
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is even less likely to succeed than attenpting to convince them
that the shooting was an accident. Once again, Herring s problem
lies in the fact (that is not disputed) that he shot the victim
tw ce. Under those facts (which M. Pearl obviously could neither
change nor challenge), attenpting to convince the jury that the
shooting was an accident had no probability of success. The
"reflex" theory is no nore reasonabl e than the "accident"” theory --
it is not possible to conclude that no reasonable attorney would
have chosen to defend this case as M. Pearl did rather than using
either of the recently devel oped alternatives.

Runni ng through Herring s brief is afailure to recognize that
M. Pearl was not the attorney responsible for the penalty phase of
Herring’s capital trial. Wile Herring wll Iikely take the
position that M. Pearl retained the final responsibility for both
trial phases, this Court has recognized that division of
responsibility is appropriate and that such division nust be taken
into account in evaluating ineffectiveness of counsel clains. See,
e.g., Breedlove v. State, 692 So. 2d 874, 875 (Fla. 1997); Reneta
v. State, 622 So. 2d 452, 454 (Fla. 1993); MIls (Gegory) V.
State, 603 So. 2d 483 (Fla. 1992). Because that is the |law, and
because Herring concedes guilt under a felony-nmurder theory, his
claimthat M. Pearl’s special deputy status rendered his guilt
phase representation ineffective coll apses. To concl ude ot herw se

woul d require this Court to determne that M. Pearl chose to put
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up a defense to the charges against his client instead of admtting
guilt because he feared that admtting guilt would jeopardize his
pi stol permt. That argument is illogical.?

In summary, the theories of defense that Herring now clains
shoul d have been used at his capital trial are solely applicable to
the penalty phase because those theories require an adm ssion of
guilt, either expressly or tacitly. There is no reason that those
potential defenses could not have been enpl oyed by penalty phase
counsel had he chosen to do so. The fact that those theories are
inconsistent with the guilt phase theory of the case does not
foreclose their use, at least froma | egal standpoint. See, e.g.,
Singleton v. Lockhart, 871 F.2d 1395, 1400 (8th Cr. 1989).
However, the effectiveness of penalty phase counsel has already
been litigated and deci ded adversely to Herring. See, Herring v.
State, 501 So. 2d 1279 (Fla. 1986). Despite his efforts to cloud
the issue, Herring’'s "alternate defense strategy" is purely a
penal ty phase theory that woul d have been inpossible to inplenent
at the gquilt phase without insuring that the client would be
convicted. Such a strategy is far fromreasonabl e, and the position

taken by Herring fails to recognize the reality that there are sone
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In theory, Herring could have admtted guilt to first degree nurder
and proceeded directly to the penalty phase. While that strategy
may have sone appeal with the benefit of hindsight, Herring had an
absolute right to refuse to proceed i n that manner, as he obvi ously
did. The undersigned is unaware of any capital case where counsel
was found to be ineffective for going to trial instead of pleading
his client guilty.
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cases that sinply cannot be won. See, disby v. Jones, 26 F.3d
1054, 1057 (11th Cr. 1994). This is one of those cases. M.
Pearl’s status as a special deputy had no effect at all on his
defense of this case, and the Crcuit Court’s denial of relief
should be affirnmed in all respects.

Herring al so conplains that "the strategy of challenging | aw
enforcenment was inherently in conflict with Pearl’s need to carry
a firearm To support this argunment, Herring constructs the
argunent that "the defense that the shooting was accidental and
reflexive, coupled with an attack on the credibility of Varner,
White, and Anderson, inherently conflicted with Pearl’s personal
interest in mintaining the good graces of |aw enforcenent
officers.” Initial Brief, at 63. The first shortcom ng with that
argunment is that an "accidental /reflexive" shooting theory is not
supported by any facts, and is wholly at odds with the trial
testinony of the defendant. See, pages 26-28, above. Because that
is true, that "defense" cannot have conflicted with M. Pearl’s
"need to carry a firearm" The second deficiency with Herring' s
theory is that M. Pearl testified about his practice as to
challenging the credibility of |aw enforcenent personnel, and
further testified that, in this case, he did not believe that the
"evidence" that Herring clainms should have been used to chall enge
the investigators was of the character that would nake such a

chal  enge successful. (TR9S8;130-32;184; R1017). M. Pearl’s
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strategy as to challenging the credibility of |aw enforcenent
officers was based upon his experience in trying cases before
Vol usia County juries at the tine of Herring's trial -- that
practice is not unreasonable, and Herring cannot denonstrate that

no reasonable |lawer would follow such a strategy. See, Waters,

supra.

The third shortcomng with Herring’s theory is that there is
no evidence to support the hyperbolic claim that M. Pearl was
afraid that a challenge to the credibility of a |law enforcenent
officer would result in the revocation of his conceal ed weapons
license. There is no evidence indicating that the Sheriff of
Marion County was even aware of M. Pearl’s representation of his
clients in Volusia County, nor is there any suggestion of
communi cation between Volusia County and Marion County |[|aw
enf orcenment personnel that was of such a character that a conpl ai nt
about M. Pearl’s representation of a client would result in the
Marion County Sheriff taking any action at all. The true facts
denonstrate that the Sheriff of Marion County had al nost no cont act
wth M. Pearl, and never discussed any of his cases with him
There is sinply no support for the claimthat M. Pearl defended
this case as he did because he feared that to do otherw se woul d
"j eopardi ze his special deputy status." (R1017). Any claimto the
contrary is an unsupported and unfounded attack on M. Pearl’s

integrity, which, in this case, has been nmade w t hout recogni zing
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that such an allegation, as abhorrent as it is to an attorney’s
oath of loyalty to his client, should not be nade lightly, and
certainly should not be nmade when there is no evidence to support
such a claim

Herring also clains that the testi nony of Detective Varner was
the only support for the "avoiding arrest” aggravati ng
circunstance. Wiile it is true that the testinony of Detective
Varner supported the finding of the avoiding arrest aggravator, it
is also true that there has been no challenge to the accuracy of
that testinmony. Despite the histrionics contained in Herring s
brief, there is no showing that that testinony was inaccurate.
Mor eover, there was no valid basis upon which M. Pearl could have
chal l enged that testinony at trial. Wile he could have attenpted
to challenge Detective Varner because his w fe had been charged
with a crimnal offense, the connection between that event and
Detective Varner’s trial testinony is |less than tenuous, at best.
| f such would have even been a valid basis for an attenpt to
i npeach the testinony of the officer, w thout any support for the
connection between the charges against the officer’s wife and his
trial testinony, such an "inpeachnment" could well be viewed as
ei ther ad hom nem abuse of the officer or a desperate attenpt to
salvage a virtually hopeless case. Neither result would be
favorable to the defendant, and it is not possible to concl ude that

no reasonabl e attorney woul d have chosen to forego such a strategy.
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In any event, M. Pearl was not the attorney responsible for the
penalty phase defense in this case. Because that is true, the
"failure" to challenge the "credibility" of Detective Varner is not
an issue insofar as M. Pearl is concerned.

On pages 67-70 of his brief, Herring continues his argunent,
in a separately-nunbered headi ng, that Howard Pear|l had a conflict
of interest with his client. The basis of this argunent is
Herring s assertion that Howard Pearl did not present a "credible"
theory of defense. However, Herring ignores the fact that Howard
Pearl was unable to invent facts to support the new y-devel oped
defense theory, and literally had his hands tied by Herring s own
statenents. Whether or not Howard Pearl now believes that the
theory of defense used at trial was incredible, the theory now
advanced by Herring is equally incredible and, noreover, is wholly
inconsistent with Herring s trial testinony. Howard Pearl| coul d not
invent the facts, nor could he prevent Herring fromtestifying if
he desired to do so. Herring’ s clainmed "further evidence" of a
conflict of interest collapses because it does not square with the
facts and realities of the case.

To the extent that Herring now clainms that Howard Pearl was
i neffective for not considering "defending the case on the theory

that Herring | acked the intent to harm anyone"” during the robbery
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As set out below, Peyton Quarles was Herring’s penalty phase
att or ney.
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giving rise to this case, that argunent ignores the fact that such
a theory would require Herring to admt that he was guilty of First
Degree Murder under a felony-murder theory. The defendant was
obviously unwilling to do that, and, for that reason, Howard Pear
cannot have rendered i neffective assi stance of counsel. The "theory
of defense" now advocated by Herring is not a defense at all as to
the guilt phase -- it ambunts to a plea of guilty.

To the extent that Herring clains that the testinony of Janes
Russ establishes that the theory of defense used at trial was
incredible, that testinony is not credible. M. Russ had tried only
one capital case in Volusia County during the relevant tine period,
and, noreover, is of the opinion that Howard Pearl had a per se
conflict of interest because of his status as a special deputy.
(R1017). That testinony is in direct contradiction of this Court’s
decision in Harich v. State, 573 So. 2d 303, 305 (Fla. 1990), where
this Court specifically held that such status did not create a per
se conflict of interest. M. Russ did not offer his expert opinion
as to what Howard Pearl shoul d have done when Herring insisted on
testifying as he did. O course, defense counsel takes the facts as
he finds them and the defendant has an absolute right to testify
if he wishes. M. Pearl had no options available to him and it is
di si ngenuous to argue, as Herring does, that the case was tried as
it was because of a "conflict of interest." The fact of the matter

is that this case was defended as it was because no other theory
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was available as a result of Herring' s actions. M. Pearl tried the
case based upon the facts as he found them and it is absurd to
suggest that a "conflict of interest"” influenced M. Pearl’s
decision not to invent facts to replace those that were
unfavorable. Counsel’s duty does not extend that far, and the
suggestion to the contrary is wi thout |egal support.

To the extent that Herring asserts that Howard Pear
"abandoned" him at the penalty phase of his capital trial, that
claim has no factual support. Co-counsel Quarles was responsible
for the penalty phase of the trial, and, contrary to Herring s
cl aims, Howard Pearl’s clained ineffectiveness does not carry over
into that part of the trial. See, MIls (G egory) v. State, 603 So.
2d 482 (Fla. 1992) (Ineffective assistance of counsel inquiry
focuses on attorney with responsibility for conducting penalty
phase). Contrary to Herring’s statenent that "the | aw does not

tightly conpartnentalize a bifurcated capital trial", that is
precisely the case. In addition to failing because the facts do not
support it, Herring’s "clainm fails because it has no |egal
support.® MIIls, supra; Breedl ove, supra; Reneta, supra. The 3. 850
trial court’s denial of relief should be affirnmed in all respects.

1. THE "FAI LURE TO ARTI CULATE A
STRATEGQ C RATI ONALE" CLAI M

25

Herring' s reference, on page 70 of his brief, to the recently
proposed m ni num standards for appointed capital case counsel is
meani ngl ess -- those proposals cane years after Herring s trial.
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On pages 71-75 of his brief, Herring argues that because
Howard Pear|l was unable to articulate a "strategic rationale" for
vari ous decisions made during the course of this representation
(because he could not renenber due to the passage of tine), the
State is sonehow precluded from showing that Howard Pearl’s
performance was not affected by the alleged conflict of interest.
According to Herring, Howard Pearl’s lack of nmenory "rebuts any
presunption that his conduct was reasonable.” Initial Brief, at 75.
This "clain has no legal basis because it is based on a fal se
prem se that ignores well-settled | aw regarding the eval uati on of
i neffective assistance of counsel clains.

Contrary to Herring’s claim there is no |l egal support for his
"presunptive unreasonabl eness by default" theory. The law is,
however, well-settled, that:

: whet her counsel's performance is constitutionally
def|C|ent depends upon the totality of the circunstances
viewed through a |l|ens shaped by the rules and
presunptions set down in Strickland v. Washi ngton, 466
US 668 104 S. C. 2052, 80 L. Ed. 2d 674 (1984), and
its progeny.

Under those rules and presunptions, "the cases in which
habeas petitioners can properly prevail on the ground of
ineffective assistance of counsel are few and far
between." Rogers v. Zant, 13 F.3d 384, 386 (11th Cr.
1994). That result is no accident but instead fl ows from
del i berate policy decisions the Supreme Court has nade
mandating that "[j]udicial scrutiny of counsel's
performance nust be highly deferential,” and prohibiting
"[i1]ntensive scrutiny of counsel and rigid requirenents
for acceptable assistance.” Strickland, 466 U. S. at
689-90, 104 S. C. at 2065-66. The Suprenme Court has
instructed us to begin any i neffective assi stance i nquiry
with "a strong presunption that counsel's conduct falls
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within the wde range of reasonable professiona
assistance."” Strickland, 466 U. S. at 689, 104 S. C. at
2065; accord, e.g., Atkins v. Singletary, 965 F.2d 952,
958 (11th Cr. 1992) ("W also should always presunme
strongly that counsel's performance was reasonable and
adequate ...."). Because constitutionally acceptable
performance is not narrowy defined, but instead
enconpasses a "w de range," a petitioner seeking to rebut
t he strong presunption of effectiveness bears a difficult
burden. As we have expl ai ned:

The test has nothing to do with what the best
| awers woul d have done. Nor is the test even
what nost good | awers woul d have done. W
ask only whet her sone reasonabl e | awer at the
trial could have acted, in the circunstances,

as defense counsel acted at trial.... W are
not i nterested I n gr adi ng | awyers'
per f or mances; we are interested in whether
the adversarial process at trial, in fact,

wor ked adequately.

Wite v. Singletary, 972 F.2d 1218, 1220-21 (11th Cr.

1992) .
Waters v. Thomas, 46 F.3d 1506, 1511-12 (11th G r. 1995). Contrary
to Herring's hyperbolic clains, there is no legal basis for
concluding that, when counsel does not renenber why he did a
particul ar thing, he nmust have been either ineffective or |aboring
under a conflict of interest. The lawis squarely to the contrary:
"When counsel perforns reasonably, we doubt that prejudice can
exist within the neaning of Strickl and. See id. at 694, 104 S
Ct. at 2068 (prejudice shown by "a reasonabl e probability that, but
for counsel's unprofessional errors, the result of the proceeding
woul d have been different") (enphasis added)."” disby v. Al abang,
26 F.3d 1054, 1056 (11th Gr. 1994)(enphasis in original).

Herring s argunent ignores settled |aw, even though Herring pays
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lip service to it by citation to Strickland. Herring' s argunent
attenpts to force a square peg into a round hole by claimng that
Howard Pearl’s testinmony is a "nere i ncantation of strategy." Under
settled | aw

As we stated in Bertolotti v. State, 534 So. 2d 386, 387
(Fla. 1988):

[1]n eval uati ng whet her a | awyer's perfornmance
falls outside the wi de range of professionally
conpetent assistance "courts are required to
(a) make every effort to elimnate the
distorting effects of hindsight by eval uating
the performance from counsel's perspective at
the tinme, and (b) indulge a strong presunption
t hat counsel has rendered adequate assi stance
and made all significant decisions in the
exerci se of reasonabl e professional judgnent
with the burden on clainmnt to show
ot herw se. " Quoting Blanco v. Winwight,
507 So. 2d 1377, 1381 (Fla. 1987).

Further, the existence of another theory of defense

which may be inconsistent with the chosen theory of

defense, does not nean that counsel was ineffective

Engle v. Dugger, 576 So. 2d 696 (Fla. 1991); Conbs v.

State, 525 So. 2d 853 (Fla. 1988).
Jennings v. State, 583 So.2d 316, 320 (Fla. 1991) (enphasi s added).

Herring tips his hand as to the true nature of his argunent in
the concluding paragraph of this claim where he asserts that
counsel’s failure to remenber rebuts any presunption of
reasonabl eness. That argunent incorrectly states the law by
ignoring that the true rule of lawis that counsel’s performance is
presunptively reasonable, and that there is no "loss of nenory"
exception to that rule. What Herring has attenpted to canoufl age as

a rul e based upon Strickland is not that at all -- it is an effort
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to establish a presunption of deficient performance, which is
flatly prohibited by Strickland itself and by the decisions of this
Court on the sanme point of law It is a settled rule that the
def endant has a heavy burden of proof in attenpting to establish an
i neffective assistance of counsel claim as a basis for relief.
Herring has ignored that principle in an effort to save a failing
claim Contrary to what Herring seens to argue:

In death penalty cases, Strickland 's prejudice inquiry

IS no sanitary, academ c exercise--we are aware that, in

reality, some cases alnost certainly cannot be won by

defendants. Strickland and several of our cases reflect

the reality of death penalty litigation: sonetines the

best |awyering, not just reasonable |awering, cannot

convince the sentencer to overl ook the facts of a brutal

mur der--or, even, aless brutal nurder for which thereis

strong evidence of guilt in fact.
Clisby v. Alabama, 26 F.3d at 1057. Trial counsel's strategy is
"not so patently unreasonabl e that no conpetent attorney woul d have
chosen it." Halliburton v. State, 691 So. 2d 466, 471 (Fla. 1997)
(enmphasis added). There is no basis for relief, and the tria
court’s denial of relief should be affirmed in all respects.2®

I11. THE FORENSI C EVI DENCE CLAI M
On pages 75-78 of his brief, Herring conplains that the

Crcuit Court’s "rulings on the forensic evidence are clearly

erroneous."” Initial Brief, at 75. This "clainl consists of two

26
The rel evance of this "clainm to the i ssue before this Court is not
apparent since the trial court was not called upon to decide this
case on Strickland grounds. Wether responsive briefing is truly
necessary i s open to question.
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conponent parts, neither of which is a basis for reversal.

The first issue raised by Herring is his claimthat the trial
court erred in sustaining the State’s objection to the testinony of
forensi c pathol ogist Werter Spitz. According to Herring s brief,
that evidence was "excluded" on the State’s objection that the
"subject matter of the testinony ‘was not specifically listed in
the [3.850] notion.”" Initial Brief, at 75. The true reason for the
exclusion of the testinony was that the testinony was not rel evant
because it was not related to Howard Pearl’s status as a speci al
deputy. (TR565). This Court’s opinion remanding the natter to the
Crcuit Court for an evidentiary hearing on the Howard Pearl issue
was unequi vocal as to the scope of the renmand:

: we remand this cause to the trial judge to have an
eV|dent|ary hearing to determ ne whether Herring's public
defender's service as a special deputy sheriff affected

his ability to provide effective |egal assistance. W
deny relief on all other grounds.

Herring v. State, 580 So.2d at 139. The testinony of the wtness
was not relevant to the i ssue before the trial court on remand, and
that court woul d not have abused its discretion if the evidence had
been excluded in its entirety?.

The second conponent of this claimis Herring' s argunent that

the trial court did in fact consider the testinony of Dr. Spitz

27

The trial court ultimately did consider the testinony -- the | egal
basis for the claimraised on pages 75-77 of Herring' s brief is
uncl ear. This portion of Herring s brief addresses a non-issue.
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and, in so doing, erroneously found the facts based upon that
testinmony. Putting aside the obvious inconsistency between this
sub-claim and the preceding one, the record of the proceedi ngs
denonstrates that the fact findings of the trial court are
supported by conpetent substantial evidence, and, as such, will not
be disturbed by this court. See, e.g., Trepal v. State, No. 87,222
(Fla., March 27, 1997); One v. State, 677 So. 2d 258, 262 (Fla.
1996) ("CQur duty on appeal is to review the record in the |ight
nost favorable to the prevailing theory and to sustain that theory
if it is supported by conpetent substantial evidence."). Herring' s
forensic pathologist did, in fact, state that "anything was
possi bl e" insofar as the sequence of events at the tine of the
shooting were concerned, and that there was no way for him to
determ ne which shot was fired into the victimfirst. (TR590; 574).
The factfindings by the trial court are supported by conpetent
substanti al evidence, are not clearly erroneous, and shoul d not be
di sturbed on appeal .

Wil e the factfindings at i ssue above shoul d not be di sturbed,
those findings are subsidiary to the finding that Howard Pearl was
not ineffective for "not providing an expert who would testify to
this theory of the second shot and that this absence of testinony
was actually due to M. Pearl’s special deputy status." (R1018).
That finding, which is unchallenged, is the one that goes to the

issue that was remanded for hearing. The findings of the trial
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court are supported by conpetent substantial evidence, and should
not be disturbed. The trial court also found, as a fact, that
Howard Pearl’s co-counsel, as well as the defense expert, Janes
Russ, "stated that using an accident theory of defense to explain
t he second deadly shot was not viable, especially in the |light that
the Defendant testified at trial that another person shot the
victim" (TR1018). That finding is |Iikew se wunchallenged by
Herri ng.

The true issue is not whether the testinony of Dr. Spitz was
inproperly excluded, nor is it whether the trial court’s
factfindings as to that testinony are wong. The issue is whether
or not Howard Pearl did not present such testinony because of his
speci al deputy status and thereby rendered i neffective assistance
of counsel. Herring does not raise that issue in his brief,
choosing instead to argue a claimthat is not relevant to this
Court’s remand, and is not even related to the issue that this
Court must decide. This testinmony, assum ng arguendo that it could
have been used at trial, could only have been useful at the penalty
phase -- that part of the trial was not Howard Pearl’s
responsibility. See pages 28-29, above. There i s no suggestion that
this issue is related in any way to Howard Pearl’s special deputy
status. There is no basis for reversal to be found in this issue,

and the circuit court should be affirnmed in all respects.
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CONCLUSI ON
Based upon the foregoing, the Circuit Court's denial of relief

shoul d be affirmed in all respects.
Respectful ly submtted,

ROBERT A BUTTERWORTH
ATTORNEY GENERAL
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