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PRELI M NARY STATEMENT

Appellee insists that nost of appellant Mrdenti's asserted
bases for relief may not be considered via notion for post-
conviction relief because they are matters which either were or
coul d have been raised on direct appeal and since a Rule 3.850
motion is not a substitute for, nor does it constitute a second,
direct appeal consideration of such issues is now precluded.

Cherry v. State, 659 So.2d 1069 (Fla. 1995); Medina v. State, 573

So.2d 293 (Fla. 1990); Van poygk v. State, 694 So.2d 686 (Fla.

1997); L, Cark v. State, 690 so.2d 1280 (Fla. 1997); Raulerson V.

State, 420 8o.2d 567 (Fla. 1982); Booker v. State, 441 So.2d 148

(F| a. 1983); Palmes V. State, 425 so0.2d 4 (Fla. 1983); Hall v,

State, 420 So.2d 872 (Fla. 1982); Bundv v. State, 490 So.2d 1258

(Fla. 1986); Copeland V. Wainwright, 505 So.2d 425 (Fla. 1987);
Bugh v._ Wainwright, 505 So0.24 409 (Fla. 1987); Blanco V.

Wainwright, 507 So.2d 1377 (Fla. 1987); Atkins v. Dugger, 541 So.2d

1165 (Fla. 1989); Turper v, Dudgger, 614 go.2d4 1075 (Fla. 1992);
Wllianson v, Duaaer, 651 So.2d 84 (Fla. 1994).




STATEMENT OF THE CASE AND EACTS
On Mrdenti's direct appeal to this honorable Court (Appeal
No. 78,753) he raised the follow ng issues:

“In support of this appeal, he contends that

the trial judge erred by: (1) allowing a
husband/w fe team of prosecutors to try his
case; (2) failing to replace a juror; (3)

allowing testimony of the victims nother as
to identity and admtting photographs of the
victim (4) allowng evidence to be admtted
on three different occasi ons regarding
Mordenti's previous involvement wth crineg;

(5) instructing the jury on the aggravating
factor of heinous, atrocious, or cruel; (6)
permtting the prosecutor's reference to
Mordenti as a "con man" and a "con artist" in
the penalty phase closing argunent; (7)
permtting the State to threaten to rebut the
mtigating factor of no significant prior
crimnal hi story, thereby pronpting the
defense to waive a jury instruction on this
mtigating factor; (8) giving both the cold,

calculated, and preneditated and commtted for
financi al gain aggravating circunstance
I nstructions because the giving of those
i nstructions constituted i mperm ssible
doubl i ng; and (9) sentencing Mrdenti to
deat h because such a sentence IS
di sproportionate to the circunstances of the
offense in this case.”

(630 So.2d 1080, at 1083-84)
This Court affirnmed the judgment and sentence. Mordenti v. State,

630 So.2d 1080 (Fia. 1994), cert. denied, UsS _ , 129 1..Ed.2d

849 (1994).
Mordenti filed a two-page docunment on Septenber 4, 1995
entitled Mtion to Vacate Judgnent of Convictions and Sentences

with Special Request for Leave to Anend. (R 24-25) On the sane




date he filed a nore expansive notion urging over thirty clains.
(R 83-215) A year later the trial court entered a conprehensive
order denying relief without an evidentiary hearing. (R 216-276)

The court denied rehearing (R 407) and this appeal follows.




SUMMARY (OF THE ARGUMENT

. The failure of the trial court to conduct a hearing

pursuant to_ Huff, 622 8o.2d 982 (Fla. 1993), if error, 1is

harmess error. It is abundantly clear that no evidentiary hearing
was required and relief was not warranted on the 3.850 notion. See

Goover v State, _ So.2d , 22 Florida Law Wekly ss509 (Fla.

1997).

I, The trial court correctly denied relief wthout an
evidentiary hearing since the notion did not allege substantial
factual allegations which were not refuted by the record meriting

an evidentiary hearing. See Lopez v. Singletary, 634 So.2d 1054
(Fla. 1993); Atkins v. Duaaer, 541 So.2d 1165 (Fla. 1989).

11, The trial court did not err reversibly in determning
that appellant's Chapter 119 requests were unrelated to his
conviction and sentence. The record reflects that the prosecutor
provided her conplete file and appellant's subsequent filing of
notices after the lower court jurisdiction is irrelevant.
Alternatively, this Court could permt alimted remand as in Lopez

¥. Singletary, 634 So.2d 1054 (Fla. 1993), affirnmed after remand|

Lopez v. State, 696 So.2d4 725 (Fla. 1997).

V.  Appellant's constitutional rights were not violated by

the time paraneters of Rule 3.851.

V.  Appellant was not denied effective assistance of trial




counsel at guilt phase of his trial and appellant's current
speculation amounts to nere hindsight second-guessing. The
asserted deficiencies were either not deficiencies or the substance
of the deficiencies were considered and rejected on direct appeal
or were refuted by the record or did not satisfy the prejudice
prong of gtrickland v. Washinston, 466 U S 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984).

U The claim that inadm ssible hearsay evidence was
introduced at trial was an issue cognizable on direct appeal, not
post-conviction and thus is barred.

VI, The claim that there was no reliable appellate review
could have been urged on direct appeal asto matters known or
reasonably discoverable at that tine. The claim is neritless on
the allegations asserted.

VIII. The issue of introduction of prejudicial evidence was
a claim for direct appeal and is not cognizable collaterally.

I X. Trial counsel did not render ineffective assistance
during voir dire.

X. The conplaint about the prosecutor's perenptory challenge
to a juror was an issue for direct appeal, not Rule 3.850.

X . The all eged violation of appellant's right to remain

silent was a claimfor direct appeal and is barred, as well as

neritless.




XIl.  Any conplaint about the trial court's alleged erroneous
instruction to the jury should have been asserted on direct appeal
and is now barred.

X, The use of co-conspirator Royston's statenents was a
matter for direct appeal and is now barred.

XIV.  The conplaint about alleged use of msleading testinony
and inproper argument was an issue for direct appeal not collateral
chal | enge.

Xv. Trial counsel rendered effective assistance at penalty
phase and appellant nmerely engages in second-guessing by urging
that nore is better.

XVI.  Prosecutorial msconduct claims are matters for direct
appeal ; the claimis barred.

XVIT. Alleged errors by the trial court in the sentencing
order were matters for direct appeal review

XVIT1.  Conplaints about the aggravating factors utilized were
matters for direct appeal.

XIX.  The conplaint that the jury was not told of appellant's
good behavior during incarceration is barred as a matter for direct
appeal, and neritless.

XX. The challenge to the alleged vagueness of the CCP

aggravator instruction is barred as an issue for direct appeal and

trial counsel was not ineffective. Harvey V. Dugger, 656 So.2d




1253 (Fla. 1995).

XXI.  This Court on direct appeal approved the giving of the
HAC jury instruction and thus the claim nay not be relitigated.

XXI'l. The conplaint that the jury's sense of responsibility
was dimnished is barred since it was a claim proper for direct
appeal .

XX The claimrelating to an alleged burden shifting error
is barred as it was an issue for direct appeal.

XXI'V. Appellant's challenge to Florida's death penalty
statute on constitutional grounds should have been urged on direct
appeal and is not cognizable collaterally.

XXv. Mordenti is not innocent of the death penalty as this
Court determined on his direct appeal.

XXVI. Claims of inproper prosecutorial argument should have
been urged on direct appeal and are not properly asserted
col laterally.

XXVI 1 . Appel l ant' s conpl ai nt about limtations on
interview ng jurors cannot support the granting of relief under
Rule 3.850; and such rules serve vital governnental interests.

XXVIl11. The claim of juror msconduct is barred asit was an
issue for direct appeal.

XXIX.  The capital sentencing statute is not unconstitut ional

and this claimis barred since it was a matter for direct appeal.




XXx. No factual support is offered for the cunulative error

assertion; if there were any error, it is harnless.




ARGUMENT

ISSUE X
WHETHER APPELLANT |S ENTI TLED TO A HEARI NG

PURSUANT TO HUFF V. STATE, 622 80.2D 982 (FLA
1993) .

I n Jackson V. Dugger, 633 So.2d 1051 (Fla. 1993), this Court

approved the summary denial of Jackson's notion for post-conviction

relief and also denied relief on his claimthat he should have had

a hearing pursuant to Huff v. State, 622 So.2d 982 (Fla. 1993),

i.e., a hearing in the trial court for the purpose of determning
whet her an evidentiary hearing is required and to hear |egal
argument relating to the notion since:

Huf f was intended to be applied prospectively
only and, therefore, is not available to
Jackson.

(633 So.2d at 1054)
Thus, we know that the failure to accord a Huff hearing does not
constitute fundamental error. Since, as well be shown infra,
appellant is not entitled to an evidentiary hearing or to any
relief and since almst all of his clains are attenpts to
circunvent  this Court *s procedural bar enforcement by the
presentation of claims not cognizable for a collateral challenge,
this Court nmay properly determne that the failure to provide a

Huff hearing is harmess error. See Goover v. State, So.2d

___, 22 Florida Law Wekly s509 (Fla. 1997) (even if a Huff hearing




had been required, the trial court's failure to hold one would be
harm ess error as no evidentiary hearing was required and relief

was not warranted on the motion).?

‘appellee notes that many of the clains below which rest totally on
the direct appeal record were urged to be inconplete because of
Chapter 119 requests irrelevant to the clainms asserted.

10




| SSUE 1[I
NEED FOR AN EVI DENTI ARY HEARI NG
Al though trial courts are encouraged to have evidentiary
hearings on post-conviction notions, if the nmotion |acks
substantial factual allegations, or where alleged facts do not
render the judgment vulnerable to collateral attack, the notion nay

be sumarily denied. Steinhorst v, State 498 So.2d 414, 414-415
(Fla. 1986); Porter v. State, 478 So.2d 33 (Fla. 1985). A hearing

Is only warranted on an ineffective assistance of counsel claim
where a defendant alleges specific facts, not conclusively rebutted
by the record, which denonstrates a deficiency in performance that

prejudiced the defendant. Cherrv v. State, 659 so.2d 1069, 1072

(Fla. 1995); Jackson v. Duaaer, 633 so.2d 1051, 1055 (Fla. 1993);
Mendvk v, State, 592 so.2d 1076, 1079 (Fla. 1992); Roberts v.
State. 568 so.2d 1255, 1259-60 (Fla. 1990); Kenpedv V. State, 547
So.2d 912, 913 (Fla. 1989). Since the notion below did not render

the conviction or sentence vulnerable to collateral attack, the
trial court properly denied the notion w thout an evidentiary
hearing. gee Lopez v. Singletary, 634 So.2d 1054 (Fla. 1993);

Atking v. Dugger, 541 So.2d 1165 (Fla. 1989); PRuiattd v. Duaager
589 8o0.2d 231 (Fla. 1991).

11




SUE |11

VWHETHER THE LOWER COURT ERRED REVERSI BLY | N
DENYI NG POST- CONVI CTI ON RELI EF BECAUSE OF
ALLEGED VI OLATIONS OF CHAPTER 119.

In his Septenber 4, 1995 notion to vacate (Claimll) appellant
clained that he had not received Chapter 119 records from various
state agenci es. (R 90-94) On Septenber 30, 1996 the trial court
entered its order denying relief, stating:

The allegations in Gound Two that
certain state agencies have failed to conply
with Chapter 119 public record requests are
wholly unrelated to Defendant's conviction and
sentence as required by Rule 3.850(a). As
such, the allegations are insufficient as a
matter of law, and there is no basis on which
to grant the relief requested. Caim Two is
deni ed.

(R 221)

On Cctober 21, 1996, appellant filed his notion for rehearing
(R 277-406) which in essence repeated his initial petition.
Mordenti did not identify what material had been received and what
had not been received under Chapter 119. The trial court denied
rehearing on January 7, 1997. (R 407)

The record also reflects that on December 2, 1996, prosecutor
Karen Cox wote a letter to counsel for Mrdenti expressing a
concern that the rehearing petition asserted that no response had
been made to the August 11, 1995 letter requesting arrangements for
copying the file when the prosecutor's records reflected that on

Septenber 4, 1995 the conplete files had been copied with an

12




i nvoi ce issued for $1,633.05 for copying. (SR 2-4)

About a nonth after the trial court had denied rehearing on
the motion for post-conviction relief and after the filing of the
notice of appeal on February 6, 1997 (R 408) thereby depriving the
| ower court of jurisdiction to act, appellant apparently initiated
its notices of filing. (SR 5-234)2

Since the prosecutor had responded by providing a copy of its
entire file and since appellant apparently made no effort from
Septenmber 1995 until January of 1997 to identify desired documents
and fails even now to specify what has been retrieved fromthe
furnished State Attorney's files that mght support a legitimte
collateral challenge, his claim should be rejected; alternatively,
this Court could affirmthe trial court's denial of post-conviction
relief and permit a limted remand.

See Lopez v. State, 696 So.2d 725 (Fla. 1997) (Court had
previously affirmed trial court's denial of post-conviction relief
but remanded to trial court to inspect in canera the seal ed
portions of state attorney records and allowed thirty day w ndow
following date of access to any sealed docunments to file any new

claims in an anended post-conviction nmotion. Defendant failed to

This Court by order of July 2, 1997 (SR 1) granted appellant's
request for certain notice of filing records and return receipts
for February, My and June of 1997. Appellee submts that nost of
these materials are inproper and irrelevant, since they are actions
taken by the defense subsequent to the court's ruling and such
matters now do not conpletely inform the Court of responses
subsequently submtted by the various agencies.

13




add new claims after reviewng disclosed materials).

14




LS8CUE IV
VWHETHER RULE 3.851 VICOLATES APPELLANT'S RI GHTS
UNDER DUE PROCESS AND EQUAL PROTECTI ON CLAUSES
AND THE ElI GHTH ANMENDMENT.

Appel  ant conplains next about the one-year tinme paraneter
established by Rule 3.851 R.Cr.p. As of this witing some forty
mont hs have passed since his direct appeal becane final with the
United States Supreme Court's denial of his certiorari petition on
June 20, 1994. The lower court denied the claimfor relief on the
basis that it was unrelated to appellant's judgnment and sentence
and a matter nore appropriate for consideration by this Court (R
220-221); see commentary to Rule 3.851, A simlar claim has
previously been rejected by this Court in M_Johnson v. State, 536
So.2d 1009 (Fla. 1988) (rejecting challenge to the two-year tine
provision of Rule 3.850) and this Court should again reject the
claim See also Remeta v, Duaaer, 622 So.2d 452, 456 (Fla.
1993) (rejecting defense contention that eight-nonth acceleration
requiring the filing of post-conviction pleadings violated his
constitutional rights); Roberts v. State, 568 8So.2d 1255 (Fl a.
1990) .

15




ISSUE V
WHETHER ~ APPELLANT WAS DENIED  EFFECTI VE
ASSI STANCE OF TRI AL COUNSEL A T THE
GUI LT/ | NNOCENCE PHASE OF TRIAL.

. THE LEGAL ST-.

The courts have repeatedly  acknow edged t hat hi ghl'y

deferential review of counsel's conduct is warranted in an

i neffective assistance challenge especially where strategy is

involved; intensive scrutiny and second-guessing of attorney
performance are not permtted. Spaziano V. Singletarv, 36 F.3d
1028 (11lth cir. 1994); Routlv v. Sipngletarv, 33 F.3d 1279 (11lth

Gr. 1994) . Judicial scrutiny is highly deferential because the
craft of trying cases is far from an exact science and is replete
with uncertainties and obligatory judgment calls. Bolender V.
Sinsletary, 16 F.3d 1547 (11th Cr. 1994). The test for
determ ning whether counsel's performance was deficient is whether
some reasonable |awyer at trial could have acted under the
ci rcunst ances as defense counsel acted at trial; the test has
nothing to do with what the best |awers would have done or what

most good |awyers would have done. Wite v. gipaletarv, 972 F.2d

1218 (11th Cir. 1992).

The standard is not how present counsel would have proceeded
in hindsight, but rather whether there was both a deficient
performance and a reasonable probability of a different outcone.

Cherry v. State, 659 So. 2d 1069 (Fla. 1995).
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A court considering a claimof ineffective assistance of
counsel need not determ ne whether counsel's performance was
deficient when it is clear that alleged deficiency was not
prejudicial. WIlianson v. Dugger, 651 So.2d 84 (Fla. 1994). The
court nust determ ne whether the alleged om ssions are of such
magnitude as to constitute serious error or substantial deficiency
falling nmeasurably outside range of professionally acceptable
performance and whether the deficiency conpromised the process to

such a degree as to undermine confidence in the correctness of the

result. Ferguson v. Sinsletary, 632 So.2d 53 (Fla. 1993).
1. THE |NSTANT 3.850 MOQTION.

Appel I ant, by essentially repeating alnmost verbatim the 3.850
Motion asserting ineffective assistance of trial counsel at guilt
phase (R 101-127), urges -- wthout arguing why the trial court's
di sposition was erroneous -- deficient performance in the follow ng
broad categories:

(A) The alleged failure to thoroughly investigate Mrdenti's
alibi, failure to present corroborating evidence and
failure to call wtnesses who could verify Mordenti's
wher eabouts the night Thel na Royston was nurdered.
(Brief, p. 16)

() The alleged failure to conduct adequate voir dire,
failure to abject to the introduction of inflammtory and

i nproper evidence, failure to present adequate argunents
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to the jury, and failure to request appropriate jury
i nstructions. (Brief, p. 19)

(C) The alleged failure to investigate or elicit testinony
regarding Gil Mrdenti's financial circunstances, the
nature of her divorce from appellant, her romantic
relationship with the victims husband Larry Royston, and
the fact that she was inmmune from prosecution. (Brief,
p. 18)

(D) The alleged failure to investigate hotel records where
Gail Mordenti and defendant nmet to further their

conspiracy in addition to related tel ephone records.

(Brief, p. 18)
(E) The alleged failure to inpeach Ms. Mordenti. (Brief,
pp. 20-21)

(F) The alleged failure to investigate and interview cellmate
Horace Barnes and failure to nove for mstrial after
Barnes testified that defendant informed him that he was
vin the nob". (Brief, pp. 23-30)

() The alleged failure to effectively inpeach other state
W tnesses and failing to object to certain testinony.
(Brief, pp. 31-34)

() The alleged failure to nove for a change of venue.
(Brief, pp. 35-36)

(I) The alleged failure to allow appellant to testify in his
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own behal f. (Brief, p. 36)
(A) The trial court correctly denied relief on this point

(the failure to prepare and present alibi) at R 222:

"First, Def endant clains that his counsel
failed to thoroughly investigate Defendant's
alibi, failed to present corroborating

evidence and failed to call witnesses who
could verify Defendant's whereabouts the night

of Thel ma Royston's nurder. However, the
trial record and applicable law refute this
contention. Counsel elicited testinony from

Donal d McCabe, Wayne Pennington, Rolf Ginstad
and Anna Lee as to Defendant's whereabouts the
night of the nurder. The court finds that
Defendant's alibi theory was fully devel oped
through these wtnesses' testimony, therefore
refuting the argunent that counsel failed to
investigate the alibi. Defendant also clains
other witnesses who saw him that evening were
not called to testify, specifically namng a
wai tress who allegedly served him at Shoney's
the evening of the nmurder and two nen who were
al l egedly near the scene of the nurder and
descri bed suspects unlike Defendant. However,.
a facially sufficient nmotion alleging failure
to call a witness nust include the identity of
the prospective wtness, the substance of the
W tness's testirmn?;, and an explanation as to
how omission of this evidence prejudiced the
outcone of the trial. Highsmith V. State 617
S0. 2d 825 (Fla. 1st DCA 1993). As Defendant
fails to identify these wtnesses, he is not
entitled to relief upon this claim"

In appellant's enphasis to engage in second-guessing of trial
counsel's performance he makes little or no effort to acknow edge
what counsel did do. For exanple, collateral counsel asserts that
‘M. Mordenti had an alibi capable of verification by several
peopl e". (Brief, p. 15) In fact trial counsel elicited the

testimony of several purported alibi wtnesses before the jury. A
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records custodian George Fischell testified regarding the receipt
of acheck signed by Mdirdenti on June 7, 19809, (TR 804) John
Berrisford testified that Mrdenti & Associates weighed a two-axle
trailer on June 7 (TR 809-811), the deposition testinony of Kathy
Leverock read to the jury revealed that Mrdenti & Associates hired
a tow for two vehicles on that day and the driver was Christopher
Fur (TR 818-819). Christopher Fur saw Mrdenti when towing a car
for himon the day of the nurder. (TR 826) Appellant's girlfriend
Dawn Sinon testified that she saw appellant's ex-girlfriend Anna
Lee at his business on June 7. (TR 870-71) Donal d M Cabe
testified that he saw appellant drive away from the business
premses with Anna Lee in June of 1989. (TR 908-911)  \Wayne
Pennington testified that he met Anna Lee on June 7, 1989 whom he
met through appellant at the Lee County Auto Auction. (TR 914-915)
Mordenti was present when he sold a car. (TR 934) Rolf Ginstad
also testified that on June 7, 1989 he saw appellant with a woman.
(TR 973) Anna Lee stated that she was with appellant at a Fort
Mers auto auction on June 7, 1989 (TR 1004) and made love to him
in the car at a rest stop. (TR 1028)  Thus, to the extent that
appel lant is suggesting that an alibi was not adequately

investigated or presented, the record affirmatively refutes it.3

*Additionally, trial counsel introduced testimony and exhibits in
the effort to have the jury believe that he did not have financial
motive to kill. (See testinony of bank records custodian Kathleen
Faul kner and defense exhibits 7, 7a, 8, 8a, 9 and 9a -- TR 970-
971.)
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To the extent that appellant nmay be contending that trial
counsel was deficient in failing to investigate and present Lynn
Bouchard, a waitress at Shoney’s Restaurant, as a cunulative alibi
witness, the trial record shows that the defense teamdid list Lynn
Bouchard anong its alibi witnesses. (Case No. 78,753, R 1632,
1652, 1658) Def ense counsel is neither deficient nor is there a
reasonable probability of a different outcone in counsel's
selecting not to call this witness since nunerous other ali bi
w tnesses had testified and also the state had work records
indicating that M. Bouchard had not worked at the restaurant on
the night in question. (Exhibits 22-24, R 1872-1877, TR 1126,
1133, 1136, Case No. 78, 753)

Appel  ant nakes a footnote observation that attorney John Atti
subsequently resigned his nenbership in the Florida Bar in lieu of
disciplinary proceedings. In any event appellant does not explain
why there is any neaningful inpedinment by this fact since the
record reflects the presence at trial of co-counsel Richard Watts
who participated in both the gquilt and penalty phases of trial.
(And Atti's resignation is unrelated to this 1991 trial.)

(B) At page 19 of his brief appellant contends that counsel
failed to conduct an adequate voir dire, failed to object to the
introduction of inflanmatory and inproper evidence, and failed to
request appropriate jury instructions. The lower court

appropriately disposed of these nere conclusions:
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Next , Def endant chal l enges  counsel's
failure to conduct adequate voir dire, failure
to object to inflammtory and i nproper

evi dence, failure to present adequat e
argunents to the jury, and failure to request
appropriate  jury instructions. However,

Def endant provides no factual context or
support for these claims, and therefore does

not meet the first gtrickland prong.
(R 222-223)
Appel lant  conplains at page 19 of his brief that counsel
failed to fully investigate two w tnesses who were near the Royston
farm at the tine of the victims death. In the same paragraph
Mordenti concedes that such testinony was read into evidence but
that counsel failed to secure the physical presence of these
W t nesses. The record reflects that Leroy Baxter's deposition
testinony was read to the jury @pretrial notion to perpetuate
testinony since the witness would be out of state during the trial
had been granted -- Case No. 78,753, R 1660-61, 1665) and in his
testinmony he recited that two nmen whom he woul d not be able to
recogni ze were standing between two vehicles on the left hand side
of the road. (TR 780-86)
(¢) The trial court rejected this contention, noting at R
223:
“Regar di ng the testi nony of Gai |
Mordenti, the State's key wtness, Defendant
: clains counsel failed to investigate or elicit
t esti nony regarding her financi al
circumstances, the nature of her divorce from
Def endant, her romantic relationship with the

victims husband, Larry Royston, and the fact
t hat she was immune  from prosecution.

22




However, the trial record refutes these
contentions. M. Mordenti's financi al
background was brought out during direct
exam nation (see transcript, pages 641-642)
and upon cross-examnation (see transcript,
pages 675-676). The circunstances surrounding
ms. Mrdenti's divorce from Defendant were
fully developed in both the direct and cross-

exam nations (see transcript, Pages 591-594,
601-602, and 670.) Finally, the fact that M.
Mor dent i was testifying in exchange for
prosecutorial immunity was reveal ed during
direct examnation (see transcript, page 661)
and upon cross-examnation defense counsel
t horoughl'y questi oned her reasons for
testifying at the trial (see transcript, pages
684 and 700-705). Therefore, Defendant is not
entitled to relief upon this claim”

Appel l ant contends that counsel failed to investigate Gail
Mordenti's financial dealings and records to show that she stood to
gain the nmost financially from the murder plot; however, the trial
transcript reveals -- both on direct and cross-exan nation of Gail
Mordenti -- that she had a job at T& Auto Marine when Larry
Royston continued to press for her assistance with appellant, that
Royston gave her $17,000 in cash in several nonths installments and
that appellant |oaned her noney to pay credit card bills when she
brought the Royston noney to appellant. (TR 629, 640, 642)
Def ense counsel adequately exam ned Gail Mrdenti on her financial
ci rcunstances (business investnent in AUTOMOTI ON and divorce
settlement from appellant) (TR 669-670) and that she subsequently
did not repay the loan from appellant because of her bankruptcy
claim (TR 694) Appel lant fails to explain what additional

factors the defense could have inforned the jury about or why it

23




woul d have made a difference. As to a claimthat Mrdenti did not
need the noney that notivated his committing the nmurder, the
defense did introduce through the testinony of bank records
custodi an Kathleen Faul kner and defense exhibits 7, 7a, 8, 8a, 9
and 9A evidence to support a thesis that he did not need the noney.
(TR 965-971) Gail Mrdenti's imunity status was explored by both
prosecution and defense.
(D) The trial court correctly concluded:
‘Regarding the allegations that counsel
failed to fully investigate the records of the
hot el where Ms. Mor dent i and Def endant
allegedly net to further their conspiracy, in
addition to related telephone records, there
is no showing that the failure to do so was so
prej udi ci al that it affected Defendant's
convi ction. Theref ore, Def endant is not
entitled to relief upon this ground.”
(R 223)
The trial record reflects that Gl Mrdenti told Corporal
Baker the nane of the notel over the telephone. (TR 621) At the
hearing on the notion for new trial the defense argued that the
state had not furnished the nanme of the hotel, the state responded
that at the time of Detective King's deposition he said the
officers could find no corroboration but could obtain the name of
the motel and the trial court found no intentional or prejudicial
conduct . (R 1556- 1562 of Appeal No. 78, 753) Detective King

testified at trial that after interviewing Giil Mrdenti he checked

the hotel registrations at Days Inn on US. 19 and was unable to
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find any registration in the name of Mrdenti. (TR 509-510, 518)
() The trial court correctly disposed of this claim

"Defendant attenpts to show how counsel
failed in several instances to inpeach M.
Mordenti with evidence which would have proved
she was lying during her testimny. However,
while the evidence that Defendant cites in
support of this claim may have provided sone
useful purpose during trial, 1t does not
denonstrate that Ms. Mrdenti was a liar.
Regarding the alleged inconsistencies in M.
Mordenti's testinmony which counsel failed to
recogni ze, Defendant does not show how these
i nconsi stencies affected the outcone of the
trial. Therefore, Defendant is not entitled
to relief upon this claim"”

(R 223-224)

Appel l ee adds that there is no necessary inconsistency in the
testinony cited. Gail Mrdenti's testinony that appellant admtted
shooting the victim and that "she put up quite a fight" (TR 637) is
not defeated by other testinony that the victims hair was not
damaged or frayed (TR 724-726) especially in light of the medical
examner's testinony that the victim was both stabbed and shot (TR
407-409) and that he could not determne whether or not there had
been a struggle. (TR 429)

(F) Appellant also conplains that counsel was ineffective in
his treatment of witness Horace Barnes and the |ower court properly
rejected this contention:

Def endant next alleges that counsel was
ineffective in his failure to investigate and
interview cellmate Horace Barnes and failure

to nove for a mstrial after Barnes testified
that Defendant informed himthat he was ‘in
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the mob". \Wile the Florida Supreme Court did
recogni ze that such testinmony was prejudicial
error, It found that elimnation of that
testinmony would not have changed the outcone

of the case (gee Mordenti v. State, 630 So. 24

1080, 1084- 85, (Fla. 1994) . Ther ef or e,
D:lef_endant is not entitled to relief upon this
claim

(R 224)
Appel lee notes that the trial court ruling is supported by
this Court's prior consideration on appellant's direct appeal.
After noting that it was error for Mrdenti's cellmate to testify
regardi ng Mordenti's purported ‘nob" association, and that the
failure to request a mstrial resulted in a procedural bar, this
Court concl uded:

", , ., this testinmony was not enphasized and,

even if the error were not barred, we find

that the elimnation of the ~cellmte's

testinmony would not have changed the outcone
of this proceeding and otherwi se constituted

harml ess error. W 491 8o.24
1129 (Fla.1986).

(630 So.2d at 1085)
Thus, appellant cannot satisfy the second prong of Strickland
v. Washington, 466 U S. 668, 104 g&.Ct. 2052, 80 L.Ed.2d 674 (1984).
(@) Appellant next conplains about alleged deficiencies in
the treatment of state witnesses Larry Flynn, Mrgorie Garberson,
Fred Jenkins, FBlI Special Agent Gerald WIlkes, John Riley of the
Metals Analysis Unit of the FBI, Sheriff's Oficer Karen Kirk, pawn
broker Fred Long, FBlI agent M chael Mlone, Detective John King,

d en Donnell whom were not cross-exam ned and the failure to secure
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the presence of Carl Ellwod to inpeach Donnell.
The trial court ruled:
"By failing to inpeach particular state
witnesses and failing to object to certain
testinony, counsel was ineffective, argues
Def endant. However, Defendant either fails to
allege any facts with which counsel could have

| npeached these w tnesses, or fails to show
how t he outcone of the case woul d have been

di fferent had counsel taken those actions.
Therefore, Defendant is not entitled to relief
upon this claim”

(R 224)

Wtness Deputy Larry Flynn had secured the crine scene,
identified photos of the crine scene and described the deneanor of
| sabel Reger and Larry Royston when interview ng them (TR 328-
341) There was no deficiency by counsel.

Margorie Garberson testified about Thelma Royston's habits
regarding keeping the lights turned on in the barn between dusk and
10:00 or 11:00 p.m (TR 381), that she had a sexual relationship
with Royston, and that in January of 1989 Royston expressed an
interest in his wfe's demse and the desirability of making it
look like a burglary. (TR 391-392) Ooviously counsel felt no need
to ask questions since the witness elicited testinony on direct
exam nation that appellant told her "that everybody was blamng him
but he wasn't guilty". (TR 403)

| nsurance agent Fred Jenkins provided evidence that Larry
Royston was the beneficiary on the victim Thelma Royston's life

i nsurance policies. (TR 431-434) The relevance was obvious in
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the state's theory that Royston paid Mrdenti to performthe
killing. Counsel does not identify what cross-exam nation should
have been done.

FBI Special Agent WIlkes did not require cross-examnation
since his direct testinmony revealed that he could not determ ne the
origin of the .22 bullet fragnents because of nutilation, even if
he had had the nmurder weapon (TR 447-448) and that other guns
furnished to himfor testing could not have fired the bullets. (TR
451)

John Riley of the Metals Analysis Unit of the FBI Lab Division
expl ai ned his educational and experiential background and the basis
of his expertise; he concluded that the bullets he exam ned cane
fromthe sanme box of ammunition. (TR 463-481) There is no
deficiency in failing to ask the court to declare the witness an
expert.

d en Donnell testified on direct exam nation that the day
before the nurder Royston appeared at his business to see Gail
Mordenti and made a phone call from his mobile phone in front of
t he busi ness. (TR 556) The defense cross-examned him as to how
much money he invested with his partners in their business, agreed
wth the trial court's ruling on a relevance objection and
indicated it may call himlater as a defense w tness. (TR 560-565)
The defense later called Gen Donnell. (TR 9920-1002) Appellant

does not specify with any detail the testimony of Carl ElIwod or
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why counsel was deficient in failing to call him.4

Detective Karen Kirk briefly testified as to the recovery of
a weapon from Gail Mordenti, state's exhibit 12. (TR 708)
Appel [ ant does not identify what cross-exam nation was required for
trial counsel to have satisfied the Sixth Amendnent. The same is
true for the testinony of pawn broker Fred Long regarding the
records of firearns he sold, state's exhibit 8. (TR 712)

FBI hair and fiber expert Mchael Mlone testified that none
of the hairs on Thel ma Royston or her immediate environnent natched
appellant's hairs. (TR 724) Mordenti now argues that his
testinony proved Gail Mordenti was |ying when she said there was a
fight. Wi le Mlone testified he had no indication of forcibly
renoved hairs (TR 726) | that does not prove Gail Mrdenti was |ying
and trial defense counsel could properly decide that non-danaging
testinony need not be cross-exam ned,

Detective King testified about subpoenaed phone records of
Larry Royston's cellular phone in May and June of 1989. (TR 741-
7445) But since the phone records exhibit 6 had al ready been
I ntroduced into evidence (TR 461) it is difficult to see how

counsel's performance was deficient or how a different result would

*The trial record reflects that defense counsel filed a notion to
take deposition to perpetuate testinony of Carl Ellwod on July 10,

1991 which was wi thdrawn. (R 1679-80, TR 529-33) The defense
agreed to table the motion until the next morning (TR 653) and then
wi thdrew the request (TR 754) because ‘we have found another way to
acconplish the sane".
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obtain had counsel acted differently.

(H) Appellant conplains at page 35 of his brief regarding
counsel's failure to nove for a change of venue but as the |ower
court observed, "Defendant fails to denonstrate how the outcone of
the trial would have been different had counsel taken such action."
(R 224) Appellee also denies that a change of venue was required.

(1) Appel lant argues that he was not infornmed of his

constitutional right to testify. The trial court ruled:

Def endant's next ground is based upon
ineffective assistance of counsel due to
counsel's alleged failure to allow Defendant
to testify on his own behal f. A def endant
seeking relief upon such a claim nust neet
both prongs of Strickland v. Waghimatan 466
US 668 104 s.ct. 2052, 80 L.Ed.2d 674
(1984), denonstrating bot h defi ci ent
performance and prejudice. oisorio V., State,
676 So. 2d 1363 (Fla. 1996). \Wile Defendant
alleges that counsel failed to inform or
prepare Def endant for such t esti nony,
Def endant's Mdtion does not neet the second
Strickland prong, in that he fails to
denonstrate that the deficient performance
prejudiced the defense. Def endant does not
reveal what his testinony would have been and
how it would have affected the outcome of the
trial. Therefore, Defendant is not entitled
to relief upon this ground.

(R 224-225)
Addi tionally, the claim is belied by the record. See
transcript of hearing at sentencing argument on Septenber 5, 1991.
(R 1528, Appeal No. 78, 753)
Appel l ant also conplains about counsel's alleged failure to

i nvestigate the failure of |aw enforcenent officers to provide
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Miranda Warnings, citing TR 505. (Brief, p. 39) The transcript
reflects that appellant made a spontaneous statement when being
booked that he did not know M. Royston. (TR 503-505) See also
trial court's order rejecting this contention at R 227-228.

In yet another frivolous contention appellant argues at page

36 of his brief that counsel failed to object to the husband and

wife team of prosecutors, a claimdirectly addressed by this Court

on direct appeal:

“[2] First, we address Mordenti's claim
that the husband/w fe teanmts prosecution of
this case created an unfair advantage in favor
of the State and constituted fundanental error
so as to allow this issue to be raised for the
first tine on appeal. The record reflects
that, during the course of the trial, five
references were made to the fact the
prosecutors were narried. O those five
references, one was made during introductions
to explain the simlarity of the prosecutors'
names, one was nade by a defense wtness, and
the remaining three were made in the context
of cross-examning that defense witness to
clarify who was present during pretrial
guestioning of that witness. Under the
circunstances, we find that no error was
created by the fact that the prosecutors were

married to each other, nuch |l ess error that
was fundanental ."

(630 So.2d at 1084)

Counsel was neither deficient nor did prejudice result.
Appel lant also contends that trial defense counsel failed to
investigate the Hillsborough County Medical Examner's office and
failed to point out to the jury that no nedical exam ner was

present at the crime scene before critical evidence was tainted and

31




moved. (Brief, p. 36) Dr. Diggs testified at trial that he
arrived at the crime scene and observed the victims body on the
floor. (TR 407-408) Appellant alleges no facts regarding tainted

critical evidence about which the jury should have been informed.
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1SSUE VI
THE ADM SSI ON INTO EVI DENCE oOF HEARSAY CLAI MS.

Cains of admssibility of evidence are issues to be raised on

direct appeal and are not cognizable for post-conviction

chal | enge.

Al so,

col | at eral

The claimis barred. See Prelimnary Statenent, supra.

the trial court correctly ruled:

In Gound Five Defendant alleges that
counsel was ineffective in failing to object
to inadm ssi bl e hearsay which prejudicially
affected the outcone of the trial. Wi | e
Def endant points to the testinmony of Detective
John King, |Isabel Reger, Larry Flynn, Sherri
Loof el hol z Marjorie  Garberson and denn
Donnell, he only refers to three specific
statenents which were allegedly admtted in
viol ation of the hearsay rule. As to the
al l eged statenent made by Detective John King,
the record reflects the elicited testimony to
be different than Defendant represents (see
Gound Thirteen). Moreover, there is no
showing that the statement was prejudicial, in
light of the other testinony presented. As to
the statenment nade by Marjorie Garberson that
the police thought her life was in danger (see
transcript, page 402), again there is no
showi ng t hat this st at ement af fect ed
Def endant's nurder conviction. As to den
Donnell’s statement that M. Mrdenti was
afraid of Defendant (see transcript, pages
548-549), the record reflects that Donnell's
testinony was made in response to the question
of how Ms. Mordenti's relationship was wth
Defendant at the time of the divorce and how
she reacted towards him at that tine.
Therefore, as the divorce took place in 1987,
it is wunreasonable to conclude that the
statenment prejudicially affected the nurder
convi ction. Therefore, as Defendant fails to
denonstrate how these al | eged hear say
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statenents affected the outconme of the trial,
Defendant is not entitled to relief.

(R 225-226)
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1SSUE VI
NO RELI ABLE APPELLATE REVI EW CLAI M
To the extent that appellant is conplaining of matters known
or reasonably discoverable at the tine of the direct appeal, they
are barred now as matters that should have been urged earlier. See

Prelimnary Statenent, supra.
Additionally, as the lower court correctly ruled:

In Gound N ne Defendant states that
omssions in the trial transcript violate his
constitutional rights. Specifically he
conplains that the trial record does not
include a transcript of the Cctober 10, 1990
hearing, a transcription of audio tapes played
to the Jjury, and certain discussions at
sidebar. The suprenme court in Delap v. State,
350 so. 2d 462 (Fla. 1977) renmanded the case
for a new trial where requested portions of
the trial transcript necessary for appellate
review were mssing. However, a defendant is
not entitled to relief upon this claim where
he fails to denonstrate how the defective
transcript prejudiced his direct appeal. See
Velez v, State, 645 So. 2d 42 (Fla. 4th DCA
1994), citing White v. State 939 F.2d 912,
914 (11th Gr. 1991), cert. denied, White v.
Sinag_etary -- U S --, 112 s.ct. 1274, 117
L.Ed.2d 500 (1992). In this case, Defendant
fails to show how the mssing portions of the
record affect his collateral attack of the
judgment and sentence. Therefore, he is not
entitled to relief upon this claim

(R 227)
See also Turner ~v. Duaaer, 614 8o.2d 1075 (Fla. 1992) (failure to

record and transcribe charge conference is harmess since

i nstructions proposed and read were in witing and filed with

court; absence of transcribed bench conferences did not violate
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mandate of F.S. 921.141 and did not prejudice the appeal); Ferguson
V. Singletarv, 632 So.2d 53 (Fla. 1993) (appellate counsel not
ineffective for failing to have transcribed certain portions of the
record such as voir dire and charge conference since now
transcribed matters do not show error and as to still untranscribed
matters defendant does not point to specific errors that occurred);

Cherrv w. State, 659 So.2d4 1069, 1071 fn. 1(10) (Fla. 1995).

Appel lant's conplaint that the tape played to the jury was not
transcribed is neritless since this Court had access to the actual
tape for appellate review  The direct appeal record also reflects
that on October 10, 1990 the trial court granted a notion for
copies and for attendance of next of kin of Thel ma Royston at
depositions (R 1625-26, Case No. 78,753), a matter which does not

I mpact the instant proceedings.
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ASSUE VIII

| NTRODUCTI ON OF ALLECEDLY PREJUDI Cl AL EVI DENCE
CLAI M

This too is a claimfor direct appeal, not a collateral
challenge, and the lower court correctly found that appellant had
litigated a gruesone photo issue on his direct appeal. (R 226)

Mordenti v. State, 630 So.2d 1080 (Fla. 1994).

See Prelimnary Statement, supra.
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158UE IX

I NEFFECTI VE  ASSI STANCE o COUNSEL AT VAR
DI RE.

The trial court correctly ruled that appellant failed to
establish how the alleged omssions or deficiencies met the second

prong of Strickland. (R 227)

Appel l ee further notes that in Mordenti’s direct appeal issue
Il therein consisted of an argunent that the trial court erred by
failing to replace juror Haight and this Court deened the
contention so inconsequential as not to require discussion.

Appel | ant does not offer an explanation why counsel should be
deened ineffective for failing to renove jurors Haight and Baker.
(At page 42 of the brief he adds juror Mrdenti who obviously was
not a juror.) \Wile Haight and Baker may have approved of capital
puni shment in appropriate circunstances, each indicated an open

m nd. (TR 175, 195)°%

*In the lower court appellant nmade the patently frivol ous
contention that he could not nore conpletely describe the error
since Chapter 119 requests were unsatisfied. (R 137-138) Cdearly
Chapter 119 requests can add nothing to the voir dire transcript of
questions asked and answered in July of 1991
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ISSUE X

PROSECUTOR S PEREMPTORY CHALLENGE TO EXCUSE
PROSPECTI VE JTIJROR RTJBY CUTLER

As in nost of the other issues presented this too is not
cogni zable on a collateral challenge; such an issue could be
asserted on direct appeal. gee Prelimnary Statement, gupra. The
trial court correctly pointed out the claim that defense counsel's
failure to object to the state's perenptory strike of an African-
Anerican venireperson was unacconpanied by any explanation how such
an om ssion prejudiced his case. (R 227)

Appellee adds that the suggestion of ineffectiveness of
counsel is refuted by the record. Trial defense counsel Wtts
wi thdrew his request for a non-racial reason for excusing Ruby
Cutler because “I can anticipate the State's response."” (TR 237-
238) Only pages earlier venireperson Cutler (juror #13)
acknow edged she would have a problem living with herself
afterwards if she participated in a decision to send a person to
his death (TR 221); the nonracial reason of the prosecutor is

obvi ous.
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| SSUE XTI

VHETHER APPELLANT' S RI GHT TO REMAIN SI LENT WAS
VI CLATED.

This claim is not cognizable on notion for post-conviction
relief since it could have been urged on direct appeal. see
Prelimnary Statement, supra. The |ower court also was correct in
its determnation:

In Gound Thirteen, Defendant al | eges
that his statenment nade to Detective John King
at the tine of his arrest that he did not know
Larry Royston was used at trial in violation
of his Miranda rights, and that counsel was
ineffective for failing to object to the
testimony of that statement, A review of the
transcript reflects the State asked M. King,
‘and at that tine did - were you present when
M. Mrdenti nmade a statement about his

know edge of Larry Royston?" M. Ki ng
responded, *I believe he said he didn't know
him" However, when the court directed the

W tness to answer the question that was asked,
M. King responded, “I was there, but | don't
recall the exact words." (See transcript,
page 505.) Therefore, the record reflects the
testinony as elicited by the court was not
actually as stated by Defendant in his notion.
Mreover, such a claim should have been
presented on appeal and is therefore not an
appropriate ground for relief in this Mtion.

(R 227-228)
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LOOUE XII

THE TRI AL COURT" S ALLEGED ERRONEQUS

| NSTRUCTI ON ON  THE STANDARD TO JUDGE EXPERT
TESTI MONY.

Col | at er al counsel acknowl edges that no objection was
interposed at trial to the court's instruction on the standard to
judge expert testinony. (Brief, p. 46) The lower court correctly
ruled that such a claim was cognizable on direct appeal, not on a
collateral challenge. (R 226) gsee Prelimnary Statenent, supra.
Counsel was neither deficient nor is there a reasonable probability

of a different outconme had counsel acted differently.
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| SSUE XIII

THE USE OF CO- CONSPlI RATOR LARRY ROYSTON' S
STATEMENTS.

The trial court correctly disposed of the claim as barred, not
cogni zabl e on collateral challenge since it was an issue for direct

appeal . (R 226) gee Prelimnary Statenent, supra.
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ISSUE XIV

STATE' S ALLEGED USE OF M SLEADI NG TESTI MONY
AND | MPROPER ARGUMENT.

To the extent that appellant is urging some alleged error that
was included within the trial record, it is not cognizable on Rule
3.850 since it could have been asserted on direct appeal. gee

Prelimnary Statement, supra. Moreover, the trial court correctly

rejected this contention by noting:

Def endant alleges in Gound Sixteen that
the State failed to disclose to defense
counsel the name of the hotel where Defendant
and Ms. Mordenti stayed when they discussed
the nurder conspiracy. The State also
precluded defense counsel from requesting an
instruction of "no previous crimnal history"
at the penalty phase. However, Defendant
fails to denonstrate how the omssion of such
information as the name of the hotel affected
the case. As to the penalty phase
instruction, the record reflects that in spite
of the fact that counsel waived the jury
instruction on the issue of previous crimnal
history, the court did find that fact that
Def endant had no significant crimnal history
to be amtigating factor. Therefore, any
such om ssion was harniess.

(R 228)

Wth respect to the prosecutor's alleged ‘threat" to rebut the
mtigating factor of no significant history as this Court well
knows appellant raised that contention in issue VII of his direct
appeal brief and the Court deened it so neritless that no

discussion of it was necessary in the opinion.
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Wth respect to the failure to disclose the name of the hotel
that was the subject of discussion at the newtrial notion and
hearing (TR 1550-65, Case No. 78,753) and appellee reiterates that

could have been argued on appeal.
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| SSUE XV

THE ALLEGED DENI AL OF ADVERSARI AL TESTING AT
PENALTY PHASE AND  SENTENCI NG DUE TO
| NEFFECTI VE ASSI STANCE OF COUNSEL.

The trial court correctly resolved this issue wthout the
necessity of an evidentiary hearing.®

In Gound Seventeen Defendant avers that
counsel was ineffective at the penalty phase
by failing to adequately investigate and
prepare additional mtigating evidence or that
the state failed to disclose excul patory
evidence under Bradv v, Marvland. | n support,

Def endant outlines a lengthy per sonal
backgr ound denmonstrating such mtigating
factors. However, as reflected by the suprene

court opinion, the record shows that fifteen
wi tnesses were called by defense counsel at
the penalty phase, who testified to all the
claims contained in this ground: t hat
Def endant was of value to society, that he
served honorably in the mlitary, that he
experienced a deprived childhood, that he was
a good friend, enployer, enployee and parent
to his girlfriend's children, and that he was
fair, hardworking and of good character. As
all of these factors were presented to the
court, Defendant fails to show how counsel's
representation at this phase was deficient.

Moreover, he fails to provide any support for
the claimthat the State failed to disclose

any  excul patory evi dence. Theref ore,
Defendant is not entitled to relief upon this
claim
(R 228-229)

Appellant's claim that trial defense counsel failed to

investigate or prepare for penalty phase is belied by the record

‘Appellee denies the observation at footnote 13 at page 53 of
appellant's brief asserting that the state conceded ineffectiveness
of trial defense counsel in its direct appeal brief.
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The trial record establishes that trial defense counsel called Max
Perez (TR 1375-77, Case No. 78,753) to describe the positive
influence appellant had on his children, Said Efran a business
associate who believed appellant to be an honest and hard worker
(TR 1379-80), business associate Jack Wite who felt that he was
fair and a hard worker (TR 1383-84), wel der Robert Newell who
"couldn't ask for any better treatment” (TR 1389), David Garrity
who testified that appellant hel ped him get back on his feet
financially and was there to help when needed (TR 1392-94),
appel lant's stepfather Fred Pastore who said he was a good son and
that doctors had instructed Mrdenti's nmother not to be in court
for health reasons (TR 1395-96), business associate Chris Domansk
who testified - to his reliability (TR 1398), Deborah MIlett who
expl ained that appellant provided a vehicle and forgave her the
debt on it (TR 1400), US. Coast Cuard Chief Richard Ansell who
testified that appellant had an honorabl e discharge (TR 1404),
Del son Correa who described appellant's good works and kindness (TR
1406-09), Emlinha Correa who simlarly described appellant's
generosity in providing noney and jobs (TR 1411), Mchael Capestany
who stated that Mrdenti opened his home to him and treated him
|i ke a brother (TR 1415-16), Gene Franklin who testified that
appel | ant provided transportation to himand his wife (TR 1417-18),
Bonnie Gould who described Mrdenti's helpfulness to her and her

husband; he was a good friend (TR 1419-20), Appellant's girlfriend
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Dawn Sinon described several other good deeds to others and stated
t hat appellant was a good provider. (TR 1421-23) Finally,
appel lant testified in his owm behalf; he stated that he was
adopted and lived a lot with his great aunt and her husband Uncle
Bill, his background growing up and service in the Coast GCuard.
(TR 1425-32) At the sentencing argunment on Septenber 5, 1991
Mordenti testified that he had no prior convictions and continued
to assert his innocence. (TR 1520-25) Trial counsel Atti
represented that he had discussed with appellant whether to take
the stand; Mrdenti confirnmed that counsel had reconmended against
taking the stand at guilt phase. (TR 1524-28)"

The vague assertion that trial counsel fell below Sixth
Amendnent standards by failing to call appellant's daughter to the

stand nust be rejected. The Constitution does not require that

"Mordenti alludes to trial record references, suggesting that
counsel had not previously net sone of his witnesses (R 1387),
conceded the presence of aggravating circunstances in closing
argunent (R 1470) and at one point counsel asked the state what
non-statutory aggravators it intended to use (R 1644). To put
these matters in context, wtness Capestany was one w tness who had
just appeared and the defense provided the state an opportunity to
speak to him (R 1353). There is no requirenent for counsel
personally to neet with every witness and several appeared to be
non-local wtnesses (Said Efran from Cairo Egypt - R 1378, Bonnie
Gould from Brooksville - R 1419) and counsel acknow edged neeting
with them prior to their testinony. (R 1391) In closing argunent
whil e defense conceded the existence of aggravating factors = an
inevitability since this Court affirmed the judgnent and sentence -
he carefully pointed out the weight of mtigation was greater. (R
1470- 86) The request to the state to recite aggravators (R 1644)
occurred in a pretrial nmotion filed by co-counsel Atti two nonths
prior to trial, and prior to the appearance of penalty phase co-
counsel Richard Watts. (R 1651)
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sixteen rather than fifteen people who know the defendant well nmnust
testify at the penalty phase of a trial. See Woods v, State, 531
So.2d 79, 82 (Fla. 1988) (*More iS not necessarily better"); Maxwell
v. State, 490 So.2d 927, 932 (Fla. 1986) (~The fact that anore
thorough and detailed presentation could have been nade does not
establish counsel's performance as deficient"); Foster v. Dugger,
823 F.2d4 402, 406 (11th Gr. 1987) (the nere fact that other
W tnesses mght have been available or other testimny mght have
been elicited is not a sufficient ground to prove ineffectiveness);

Stewart_Vv. Duggexr, 877 F.2d 851 (11lth Gr. 1989) (proffer of
addi tional character w tnesses would not have had significant

i mpact on the trial as it was nerely cunul ative); Kennedy V.

Dugger, 933 F.24 905 (11th Cir. 1991) (failure to present cunul ative

W tnesses did not anobunt to ineffectiveness); Waters v. Thomas, 46

F.3d 1506, 1511 (1ith Gr. 1995) (en banc) ("we have never held that
counsel nust present all available mtigating circunstance evidence

in general. . .7).
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Thus, even if appellant's daughter or another relative had
testified to his good qualities, such cumulative evidence does not
render counsel's performance deficient, nor render the result an
unreliable one.®

Wi | e appellant chants the name Brady once at page 50 of his
brief as sonme form of mantra entitling himto an evidentiary
hearing it is clear that the absence of any factual avernent

approaching a valid issue under Brady v, Marvliand, 373 US. 83, 10

L.Ed.2d 215 (1963) or its progeny precludes either the granting of

post-conviction relief or even an evidentiary hearing. See Atkins

v. State, 663 So.2d 624 (Fla. 1995); Routly v. State. 590 So.2d 397
(Fla. 1991); L. Clark v. State. 690 So.2d 1280 (Fla. 1997).

" Appel 'ant does not identify by nane the daughter who woul d provide
such sterling testinony nor its content. Certainly, it would have
been understandable for trial counsel not to call at penalty phase
Mordenti's stepdaughter Wendy Mordenti Pearson who testified as a
state witness at guilt phase that appellant told her to give a
message to her nmother Gail Mrdenti to ‘just |eave town" and if she
wasn't there "there would be no trial". (TR 735)
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1 SSUE XVI
PROSECUTORI AL M SCONDUCT.

The trial court correctly determned that conplaints about the
prosecutor's conduct were a proper matter to urge on direct appeal
and thus not cognizable on Rule 3.850. (R 226) See Prelimnary
Statenment, supra.

Additionally, this Court determined that as to the matters
urged on direct appeal regarding prosecutorial argument, the clains
were either barred or neritless. 630 So.2d at 1084.

As to the assertion that the state conceded trial counsel's
ineffectiveness at page 19 of its direct appeal brief, the state
denies any such concession of ineffectiveness. The state only
pointed out the lack of objection to preserve for appellate review.
If that is construed as a concession of ineffectiveness, the state
argues alternatively, that this Court's affirmnce of the judgnent
and sentence must constitute a rejection of the ineffectiveness
contention and operate as a finding approving counsel's actions in

accordance with Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984).
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LSSUE XVII

VWHETHER THE SENTENCI NG COURT ERRED | N REFUSI NG
TO FIND AND VEIGH M Tl GATI NG Cl RCUMSTANCES.

The trial court rejected the claim noting that it had
recogni zed eight mtigating factors. (R 229)

This issue too is one for direct appeal and thus not
cogni zable on Rule 3.850. See Prelimnary Statement, supra. This
Court's opinion on direct appeal reflects the awareness that
Royston who hired Mordenti to commt the nurder had "commtted
suicide". 630 so.2d at 1081. Thus, no viable disparate treatment
issue was present; this Court noted the inmmunity given to Gai

Mordenti . 630 So.2d at 1085.
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| SSUE XVI | |

NONSTATUTORY AGGRAVATING FACTORS CLAIM

The trial court correctly ruled that any challenge or
assertion that nonstatutory aggravating factors were enployed was
a matter for direct appeal and thus barred as not cognizable for
collateral relief. (R 226) see Prelimnary Statenent, gsupra.

Appel l ee notes additionally that on direct appeal this Court
approved the use of photographs and found that conplaints raised
about the prosecutor's arguments were sunmarily rejected, either as
procedurally barred or wthout nerit. The Court affirmed .
havi ng consi dered any possible cunulative effect of the error

alleged." 630 So.2d at 1085.
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ISSUE XIX
THE SKIPPER V. NORTH CAROLINA CLAIM
Appellant's contention that the jury was not presented
evidence of his good behavior for 119 days during incarceration
must be rejected since it too was a nmatter to be urged on direct

appeal .
Additionally, the trial court ruled:

In G ound Twenty-One Defendant clains
that counsel's ineffectiveness in failing to
present evidence of Defendant's good behavior
while awaiting trial deprived him of a
reliable sentencing determnation. Wi | e
courts have acknow edged t hat good behavi or
while incarcerated may be an appropriate
nonstatutory mtigating circunstance, this
court does not find counsel's failure to
present evidence of 119 days of good behavior
during incarceration to be prejudicial, as
counsel did present abundant evidence of his

good character.  Moreover, the court did
Include as a mtigating factor Defendant's
good behavior during trial. Therefore, the

court finds that Defendant is not entitled to
relief upon Gound Twenty-One.

(R 229)
On Mrdenti's direct appeal this Court mentioned the trial
court's finding of mtigation that appellant acted appropriately in

court during trial. Mordenti v, State, 630 so.2d4 at 1080, 1083
(Fla. 1994)
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ISSUE XX
WHETHER THE COLD, CALCULATED aND PREMEDI TATED
AGGRAVATI NG FACTOR IS UNCONSTI TUTI ONALLY
VAGUE.

The trial court correctly determned that any challenge now to
the CCP factor was barred as it could have been urged on direct
appeal and that post-conviction notions do not constitute a second
appeal . (R 226) See Prelimnary Statenent, supra.

Trial counsel was not deficient in failing to object to the
given instruction.® See Harvey v. Dugger, 656 So.2d 1253, 1258

(Fla. 1995) (trial counsel not ineffective for failing to object to

HAC & CCP instructions on vagueness grounds prior to Espinosa v.

Florida, 505 U.S. , 120 L.Ed.2d 854 (1992)).

' Defense counsel did not object to the CCP instruction (TR 1443-44,
Case No. 78,753) and conceded the applicability of this factor in
closing argument to the jury. (TR 1473-74, Case No. 78, 753)
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1SSUE XXI

VWHETHER THE TRIAL COURT ERRED I N | NSTRUCTI NG
THE JURY ON THE HAC FACTOR

The trial court denied relief on this issue because it had
been raised and addressed on direct appeal and thus was not
cognizable for relitigation via Rule 3.850. (R 226) On direct
appeal this Court noted that the given instruction fully defined
HAC (it was not the invalid instruction condemmed in Esninosa v,
State, 505 U'S. 1079, 112 s.ct. 2926, 120 L.Ed.2d 854 (1992)) and

opi ned that:

.given that conflicting evidence existed
as to whether the victim died |nstantaneously,
we find that the trial judge did not err in
giving this valid instruction to the jury,
even though the trial judge did not rely on
this aggravating factor when | Mposi ng
Mordenti's death sentence.

(630 So.2d 1080, 1085)

An instruction on a factually-insufficient aggravator presents

no insurnountable problem because of the jury's capital role in
Florida since the jury "is indeed likely to disregard an option

sinmply unsupported by evidence." Sochor v. Flaorida, 504 U S. 527,
538, 119 1,,E4.2d 326, 340 (1992).
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1SSUE XXII

THE CALDWELL V. MISSISSIPPI | SSUE.

The trial court properly found that Mrdenti's challenge to a

Caldwell V. Missigsippi, 472 U.S. 320, 86 L.Ed.2d 231 (1985), claim

dimnishing the jury's sense of responsibility was barred since it

was an issue proper for assertion on direct appeal. (R 226) See

Prelimnary Statenent, supra.®

*This is yet another

prosecutor or court in the tria

i ssue where appellant frivolously contended
bel ow that he could not plead specific facts because of inconplete
Chapter 119 reporting.

(R 189) It remai ns unexpl ai ned how a
Chapter 119 request has anything to do with remarks of the
transcript.
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100UE XXIII
THE ALLEGED BURDEN SHI FTI NG ERROR

The trial court correctly determined that this claim (issue 25
in trial judge's order) was procedurally barred as it was an issue
that could have been raised on direct appeal. (R 226) gSee

Prelimnary Statenment and cases cited therein, supra.
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ISSUE XXIV

WHETHER  FLORIDA'S  STATUTE ON AGGRAVATI NG
FACTORS | S FACIALLY VAGUE AND OVERBROAD.

The trial court correctly determned that appellant may not
bel atedly challenge the constitutional validity of the HAC and CCP
aggravators; it was an issue to be raised on direct appeal. (R

229-230) See Hepderson Vv . gingletary, 617 so.2d 313 (Fla.

1993) (claim barred for failure to raise on appeal).

58




ISSUE XXV
APPELLANT' S ALLEGED | NNOCENCE OF THE DEATH
PENALTY (SAWER V. WHITLEY, 505 U.S. 333, 120
L.ED.2D 269 CLAI M.
Appel I ant contends that the trial court found two aggravators:
(1) cold, <calculated and preneditated and (2) commtted for
pecuni ary gain; t hat t he cep i nstruction gi ven was
unconstitutionally vague and that pecuniary gain -- standing alone
is insufficient to render him death-eligible and that his death
sentence is disproportionate. Appellee responds that no challenge
on appeal was nade to the constitutional validity of the CCP

instruction and that even had it been and even if he had prevailed

Mordenti would be death-eligible for the remaining unchallengeably

valid pecuniary gain aggravator. Appel lant may not permssibly
relitigate this Court's adverse determnation on the
proportionality issue. Mordenti is a contract-killer triggermn

deserving of the death penalty. Mordenti v. State, 630 So. 24 1080

(Fla. 1994) .1

Any challenge to the sentence could have been urged on direct

appeal. See Prelimnary Statement, supra.

UMoreover, this Court has observed that the concept of innocence
of death is applicable to the problem of successive habeas
petitions. Wiornos v. State, 644 So.2d 1012, 1018 (Fla. 1994)
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| SSUE XXVI

| MPROPER PROSECUTORI AL ARGUMENT.

Appel l ant contends that the prosecutor inproperly argued and
msled the jury in urging that a death penalty was required or that
there was no alternative but the death penalty (citing TR 1456-1469
of direct appeal record).' Such a claimis not cognizable on Rule
3.850 as it is a claimthat can be and should be raised on direct
appeal and thus is now procedurally barred. (R 226) See Atkins v.
Dugger, 541 8o.2d 1165 (Fla. 1989) and cases cited in the

Prelimnary Statenment, supra.

“pppellant did not object at trial on the basis now urged.
Mreover, it is legitimte prosecutorial argument to urge that
there was nothing to mitigate this contract Kkilling.
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1SSUE XXV

VWHETHER ~ APPELLANT IS UNCONSTI TUTI ONALLY
PRCH BI TED FROM | NTERVI EW NG JURCRS.

The trial court denied relief finding that such an argument
was not a collateral attack on the conviction or sentence and thus

not appropriate for relief under Rule 3.850. (R 230) See, e.g.,

Foster v, State, 400 So.2d 1 (Fla. 1981).

Additionally, Florida Rule of Professional Conduct 4-3.5(d) (4)
Is a valid rule because it serves vital governnental interests in
protecting the finality of a verdict, preserving juror privacy, and
pronoting full and free debate during the deliberation process.

See Tanner V. United States, 483 U S. 107, 127, 97 1..Ed.2d 90, 110

(1986) ; United States v. Hooshmand, 931 F.2d 725, 736-737 (1lth

Gr. 1991); United States v. Griek, 920 r.2d 840, 842-844 (1llth
Gr. 1991). See also Cave v. State, 476 So.2d 180, 187 (Fla.
1985) (‘This respect for jury deliberations is particularly
appropriate where, as here, we are dealing wth an advisory
sentence which does not require a unaninous vote for a
reconmendation of death or a majority vote for a recomendation of
life inprisonnent. To examine the thought process of the
i ndi vi dual nenbers of a jury divided 7-5 on its recommendati on
would be a fruitless quagmre which would transfer the acknow edged
differences of opinion anong the individual jurors into open court.
These differences do not have to be reconciled; they only have to

be recorded in a vote."); Songer v, State, 463 So.2d 229, 231 (Fla.
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1985) (F.S. 90.607[2] [b] does not authorize a juror to testify as to

any matter which inheres in the verdict); Johnson v, State, 593
S0.2d 206, 210 (Fla. 1992).
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ISSUE XXVIII
JUROR M SCONDUCT CLAIM
The trial court determned that issue 30 in the lower court
(juror m sconduct) pertaining to juror Baker (it i1s M. Baker
Contrary t0 Mordenti's description [TR 1324, 1502]) and juror M.
Johnston at TR 1321-29, TR 1342 in the direct appeal record was
procedurally barred because it should have been urged on direct
appeal and that issues that were or could have been raised on
direct appeal are not cognizable in a Rule 3.850 notion. (R 226)%

Cherrv v. State, 659 So.2d 1069 (Fla. 1995); Lopez v. Sinsletary,

634 So.2d 1054 (Fla. 1993). (R 226) The procedural bar may not be
circumvented by use of ineffective counsel allegations to serve as

a second appeal . Cherry, supra; Medina v. State, 573 So.2d 293

(Fla. 1990).

3The transcript of the direct appeal, TR 1321-1350, Case No. 78,753
denmonstrates that each individual juror was examned by the court
and counsel revealing no prejudicial conmunication.
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ISSUE XXIX

WHETHER THE CAPI TAL SENTENCI NG STATUTE IS
UNCONSTITUTIONAL.

The trial court rejected appellant's challenge to the capital
sentencing statute, noting that this Court had denied such an
argunent in Harvard v. State, 486 So.2d 537 (Fla. 1986). (R 230)
See also cases cited in Prelimnary Statement holding that clains
cogni zabl e on direct appeal are not appropriate for collateral

attack.
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ISSUE XXX

CUMULATIVE ERROR CLAIM

The | ower court correctly rejected this contention bel ow,
noting that:

As  Def endant merely cites law for this
proposition and provides no factual support,

this claimis without nmerit and Defendant is
not entitled to relief.

(R 230)
In this appeal Mrdenti nakes no effort

cunul ative error.

to identify any such

Appel l ee denies any and requests this Court to

affirm
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CONCLUSION
Based on the foregoing argunments and authorities, the order of

the [ower court denying post-conviction relief should be affirnmed.
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