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PRELI M NARY STATEMENT

The record in this case consists of 31 volunes and one
suppl enental volune. Volunes 1 through 12 contain records
supplied by the clerk, including depositions. These volunmes wll
be designated "C'" in the Initial Brief. The remaining volunes
contain transcripts of the hearing and trial and will be referred
toas "R' in the Initial Brief. The supplenent will be referred
to as "S'. Arabic nunerals shall be used to designate the Vol une
nunbers.

The Appellant in this case, M. Trease, shall be referenced
by the use of his nanme. The co-defendant, Hope Seigel shall be
referred to as "Seigel"”

Summari es of the depositions will not be done in the State-
ment of the Facts in the interest of page conservation. Wen
necessary, they will be referred to in the brief and referenced

as being testinony contained only in deposition.
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STATEMENT OF THE CASE

On Septenber 28, 1995, the Appellant, Robert Trease, was
indicted by the G and Jury for Sarasota County, the Twelfth
Judicial Grcuit, for the nurder of Paul Edenson on August 17,
1995. (Vol .1, C31-32) Hope Seigel was charged as a co-def endant
in a separate indictnent. (Vol.1, C37) Conflict counsel was
appointed to represent M. Trease. (Vol.1l, C8,132) M. Trease
was al so charged with Arned Burglary and Robbery with a Firearm
arising out of the sane incident as the nmurder, and these charges
were consolidated for trial. (Vol.1, Cl183)

Nunerous pre-trial notions were filed by the State, includ-
ing Notices of Intent to Use Evidence of O her Crinmes and Wongs
(Vol .1, C188-189; Vol.2, C211-212,374-375; Vol.3, C513-514);
Motions in Limne regarding the co-defendant (Vol.3, C509-510),
victim (Vol.3, C511-512), defense w tnesses (Vol.3, C576-577),
and the co-defendant's statenents to others (Vol.4, C625-626).

Def ense counsel also filed nunerous pre-trial notions,

i ncl udi ng nmoving to Appoint Co-Counsel (Vol.1l, C58-59) to strike
the Notice of Oher Crines (Vol.4, C637-638); to Suppress State-
ments (Vol .4, C628-634); Mdtions for Koon and Nelson inquiries
(Vol .2, C353-363, Vol.3, C451-453,496-500); and Mdtions in Limnmne
(Vol .4, ©655-636; Vol. 12, C 1770-1774)

M. Trease sought to renove defense counsel on nunerous
occasions. The first notion to dism ss counsel was filed on

2
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Septenber 6, 1996. (Vol.2, C242-246) A supplenent to the notion
was filed on Septenber 12, 1996. (Vol.2, C258-264) An energency
Motion to Dismss Counsel was filed on Septenber 30, 1996.

(Vol .2, C280-295) Defense counsel noved to w thdraw on Cctober
7, 1996. (Vol.1, S2407-2410) An ex-parte hearing was heard on
the notion on the sane day. (Vol.32, C303-333) M. Trease then
filed an Second Energency Mtion to D sm ss Counsel on Cctober 9,
1996. (Vol .2, C334-341) Al notions were denied. (Vol.2, C353-
370) M. Trease unsuccessfully attenpted to appeal this denial
to the Second District Court of Appeal. (Vol.2, C373,377-378,
Vol . 4, C679)

M. Trease was tried by a jury from Novenber 25, through
Decenber 11, 1996. (Vol.18-29) The jury returned a verdict of
guilty as charged on Decenber 11, 1996. (Vol.1 , Cl1846-1847)

Penal ty phase was hel d on Decenber 16 through 19, 1996.
(Vol. 30-31) The jury returned an advi sory recommendati on of 11-
1 in favor of execution. (Vol.29, C1884-1885)

The trial court sentenced M. Trease to death on January 22,
1997. (Vol .12, C2232-2246) The Notice of Appeal was filed on
February 18, 1996. (Vol.12, C2335-2336)
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STATEMENT OF THE FACTS

GUILT PHASE

The body of Paul Edenson was found by his housekeeper on
August 18, 1995. (Vol.22, R1490-1492) M. Edenson was lying in a
pool of blood in the living roomof his hone just off the Boul evard
of the President's in Sarasota, Florida, clad in a bathrobe and
underwear. (Vol.22, R1492,1499) The police were summoned. They
secured the area and sent for the nedical exam ner. (Vol.22, R1497-
1508) The police found no signs of forced entry and observed only
t he couch near the body seenmed to be out of place. (Vol.22, R1507-
1508)

Dr. Janes WI son, the nedical exam ner, viewed the body at the
scene. (Vol.22, R1513) He observed the body on the floor in a
| arge pool of blood and a one to two inch piece of tissue |lying
four to six feet fromthe body. (Vol.22, R1514-1520) When the body
was turned over a piece of rubber fromthe tip of a rubber glove
was found. (Vol.22, R1522-1525)

Dr. WIson, through observation at the scene and a subsequent
aut opsy, determned that M. Edenson had been shot on the right
side of his face, wth the gun nost |ikely having been placed
agai nst his head. (Vol.22, R1531) The bullet passed through the
frontal |obes and exited through the right eye, conpletely
disrupting it and causing it to be dislodged to the floor. (Vol. 22,
R1531- 1535, 1535-1543; Vol .23, R1584) The gunshot wound was

4



TABLE OF CI TATI ONS (conti nued)

consistent with having been nmade by a 9rmm bullet. (Vol.22, R1539)
Wl son stated the injuries would ultimately be fatal, but that they
woul d not have imedi ately caused death. Brain stem function,
whi ch controls breathing, was not imrediately affected. (Vol.22,
R1543)

The left eye and tip of the nose also showed signs of
abrasion consistent with him having been struck. (Vol.22, R1535-
1537) There were sone small marks on the back of the right arm
whi ch m ght be consistent with having been caused by a stun gun.
(Vol . 23, R1589-1590)

Dr. WIlson al so observed severe trauna to the neck. (Vol.22,
R1545) Dr. WIson found three | arge wounds which cut deeply into
the neck and were nade fromright to left. (Vol.22, R1550-1555)
The nost likely instrunment used to make them was a knife (Vol. 22,
R1571- 1573) The piece of tissue found on the floor of the house a
few feet from the body was the hyoid bone which is | ocated just
above the larynx. (Vol.22, R1557-1558) Dr. WIson opined that it
woul d take a very powerful cutting or thrusting novenent to expel
that tissue and to account for the depth of the cuts. A trenendous
anmount of force was required to cause these injuries. (Vol.22,
R1558) Dr. WIson acknow edged t hat soneti nmes great anger or rage
can lead to increased strength. (Vol.23, R1591-1592)

Dr. WIlson opined that M. Edenson was struck in the face

shortly before his death. He was then shot and his head pulled
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back with the assailant behind himand his throat cut. (Vol.22,
R1559-1563) Dr. WIson also believed that M. Edenson woul d have
been capabl e of sonme novenent after being shot. (Vol.22, R1565)
M . Edenson may have been subdued in his |evel of consciousness,
but he coul d have been aware that he had been injured and tried to
escape further injury. (Vol.22, R1566) He nay have been able to
make sone vocali zation sounds. (Vol.22, R1566) The neck wounds in
conbination with the gunshot wound woul d have caused death in a
matter of mnutes. (Vol.22, R1569)

Hope Seigel testified that she was present at the death of
Paul Edenson. (Vol.23, R1603) Seigel was a 25 year old, single
parent of a 9 year old girl. (Vol.23, R1604) Seigel |iked black
pant hers, and sonetinmes signed her nane "Bl ack Panther". (Vol. 283,
R1753) She |ived at her parents hone in Bradenton. (Vol.23, R1615)
Seigel's nmother, Mary, cared for her child. (Vol.23, R1616)

Seigel had been in a serious car accident in 1992. (Vol. 23,
R1748) It caused her to be noody, to be forgetful, and nmuch nore
enotional due to the brain injuries she suffered. (Vol.23, R1749)
Mary Seigel noted that Seigel "couldn't take everything"” in and
woul d be easily frustrated. (Vol.24, R1852) Seigel admtted to
t aki ng several drugs, including Vicodin and Valium (Vol.23, RL768)
She woul d take Prozac if it was around. (Vol.23, R1769) According
to her nother, Seigel was right handed. (Vol.23, R1850)
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Seigel pled guilty to the charge of principal to a second
degree nmurder after being charged with first degree nurder and was
awai ting sentencing at the tine of her testinony (Vol.23, R1803).

Seigel agreed to testify consistent with the statenent she had
given at her arrest. (Vol.23, R1815) She expected to receive
bet ween 10 and 20 years prison as puni shnent for her participation
in the nmurder of M. Edenson. (Vol.23, R1604-1605) Sei gel was
awar e that no evidence linking M. Trease to the crinme was found at
the scene. (Vol.23, R1803) The only evidence placing himat the
murder was Seigel's word. (Vol.23, R1803) Seigel admtted to
contacting M. Trease after they were arrested totry to get himto
say things to incrimnate hinmself and exonerate her. (Vol.23,
R1808) She admitted to sendi ng hi ma pornographic picture she drew
of herself. (Vol.23, R1809-1810)

Seigel testified that she was M. Trease's sonetine girl-
friend. (Vol.23, R1607) They began to date in Decenber 1994, broke
up in the spring of 1995, and then got back together toward sunmer.
(Vol . 23, R1612) Seigel admtted she was very jealous of M.
Trease, she sought out his girlfriend when she and he were broken
up, and was very angry. (Vol.23, R1752-1753) During the break-up
Seigel dated a man nanmed David Shorin several times and had an
intimate relationship with him (Vol.23, R1613, 1754, 2213) She was
aware that Shorin had guns in his bedroom (Vol.23, R1614, 1755)



TABLE OF CI TATI ONS (conti nued)

Seigel had sonme famliarity wth handguns and was planning on
t aki ng shooting | essons. (Vol.23, R1757-1760)

Seigel and M. Trease took a trip to Biloxi together, which
was the beginning of their reconciliation, and while there planned
to burglarize Shorin. (Vol.23, R1616) They went to Shorin's house,
and after making sure he was not honme, they entered through a
wi ndow and stole a safe. (Vol.23, R1618) They took the safe in
Seigel's truck back to Seigel's house. (Vol.23, R1618) They found
guns, noney, and knives in the safe. (Vol.23, R1619, 2203-2205) M.
Trease left towmn with several of the guns. (Vol.23, R1620) Wen he
returned he had kept several of the guns, including a very small
one and a d ock. (Vol.23, R1621) M. Trease would carry the d ock
in the back of his pants. (Vol.23, R1622)

Seigel saw M. Shorin after the burglary. (Vol.23, R1620) She
did not tell himthat she had commtted the burglary. (Vol.23,
R1620, 1762-1763) In his words, she was "cool as a cat". (Vol. 25,
R2215)

According to Seigel, M. Trease told her that he had worked
for the FBI and the DEA or sonething. (Vol.23, R1625) In fact,
Seigel had worked for the police and owned two shirts that said
"Police" on them (Vol.23, R1625,1748)

M. Trease stayed with Seigel at her parent's hone whil e her

parents and daughter were in Pennsylvania. (Vol.23, R1626) She
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observed hi mpractice defensive martial arts called "Ai kido". (Vol.
23, R1626)

Sei gel met Paul Edenson in 1995 when she went with M. Trease
to Bayview Motors for the purpose of selling his Mercedes. (Vol. 23,
R1995) Edenson owned Bayvi ew Mbtors. (Vol.23, R1609) M. Trease's
car was taken by Bayview on consignnent, but did not sell. It was
returned. (Vol.24, R1938-1939) Seigel went to the deal ership three
or four tinmes and also ran into M. Edenson once in a restaurant.
(Vol .23, R1611) Seigel and M. Trease woul d sonetinmes drive by the
car lot and M. Trease would wonder if there was a safe in the
store. (Vol.23, R1627)

According to Seigel, it was M. Trease's idea for her to call
M . Edenson and arrange a date with himin order for her to find
out if he had a safe they could then steal. (Vol.23, R1628) Seigel
called and talked to M. Edenson. (Vol.23, R1629)

She call ed M. Edenson again on her phone on August 17, 1995.
(Vol .23, R1629) Seigel clainmed she didn't want to nmake the calls,
and she called different nunbers to fool M. Trease. (Vol.23,
R1630) According to Seigel, M. Trease got frustrated, took the
phone, dialed information, and had the operator connect the call,
and then handed her the phone. (Vol.23, R1631) Phone records
reflected that three calls were nmade to Bayvi ew Mot ors on August 17
fromthe Seigel residence. (Vol.24, R1906) The calls were present

on the bill because they utilized directory assistance. (Vol. 24,
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R1910) I nstead of hanging up, Seigel arranged a date for that
evening with M. Edenson. (Vol.23, R1631-1632)

Ri ck Gol dman was in Paul Edenson's office on August 17, 1995,
when Edenson recei ved a phone call around 6:30 p.m (Vol.24, R1878)
Due to the gestures and facial expressions M. Edenson gave him
during the call, Goldman believed the caller was a femal e. (Vol. 24,
R1881)

Sei gel got very dressed up for the date, wearing a bl ack dress
and high heels. (Vol.23, R1633) She did her hair up big. (Vol.23,
R1633) Seigel took some drugs, Vicodin and Valium wth sone
vodka. (Vol.23, R1636) Seigel carried her purse, which contained
her stun gun. (Vol.23, R1729,1776) M. Trease dressed in casua
cl ot hes and then she drove themdown to M. Edenson's house in her
pi ck-up truck. (Vol.23, R1634) Once they got to his nei ghborhood,
she saw M. Edenson in his yard. He waved and M. Trease ducked
down so he wouldn't be seen. (Vol.23, R1636-1637) Seigel drove
around the bl ock and dropped M. Trease off at a bar called ChaCha
Coconuts. (Vol.23, R1638) Seigel returned alone to M. Edenson's.
(Vol . 23, R1638)

Seigel went in the house and sat in a massage chair while M.
Edeson showered. (Vol.23, R1638) She then sat on the couch with
Edenson while he was wearing only bikini underwear and snoked a
joint with him (Vol.23, R1638-1643) M. Edenson seened sad and
tal ked to Sei gel about noney troubles. (Vol.23, R1643-1645) Sei gel

10
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comm serated with himand offered to help him Then they decided to
order Chinese food and have it delivered rather than going out to
eat. (Vol.23, R1645) Christopher Gauthier, who worked at China
Pal ace Restaurant, received a call for take out Chinese at 8:53
p. m He delivered it around 10:00p.m due to the |ong distance
bet ween the restaurant and M. Edenson's house.. (Vol.24, R1890)
He saw a white truck and a Mercedes in the driveway. (Vol. 24,
R1891)

Wil e they were waiting on the food to arrive Seigel testified
that she decided to go find M. Trease, although she testified to
no prearranged neeting. (Vol.23, R1645) Seigel lied to M.
Edenson, telling him she needed to see a friend at the Col unbi a,
and then left, walking to ChaCha Coconuts. (Vol.23, R1647-1648)
M . Edenson had suggested she wal k.

Sei gel discovered M. Trease sitting at the bar talking to two
Brazilian wonen. (Vol .23, R1648-1649) This angered her, especially
when M. Trease ignored her. (Vol.23, R1649-1650,1778) She becane
even nore angry when she saw one of the wonen giving M. Trease her
phone nunber. (Vol.23, R1650) M. Trease got up and left the bar
and Seigel followed him (Vol.23, R1650)

Margari da Wort man and Edjanira Viana were the two Brazilian
wonen in the bar. (Vol.24, R1945) They recalled neeting M. Trease
and talking to him for about 20 mnutes. (Vol.24, R1948, 1970)

Edj anira gave hi m her phone nunber on a piece of paper. (Vol. 24,

11
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R1949, 1973-1977) The wonen recall ed Seigel comng in because she
was dressed up. (Vol.24, R1950) She seened very nervous and was
snoki ng non-stop. (Vol.24, R1950,1978) Seigel did not seemnornal.
(Vol .24, R1957) Seigel did not speak to M. Trease, but he said he
knew her. (Vol.24, R1951) M. Trease said Seigel was the police
according to Wrtman. (Vol.24, R1952) When the wonen | eft they saw
M. Trease and Seigel arguing outside on the street. (Vol. 24,
R1953, 1984) They saw Seigel push M. Trease, but he didn't touch
her. (Vol. 24, R1960)

Seigel's story was that she and M. Trease argued about
whet her or not M. Edenson had a safe and whether they should call
the thing off. (Vol.23, R1651,1779) M. Trease was also angry
because Seigel had nessed things up with the wonan in the bar.
(Vol . 23, R1651,1780) They continued to argue and Seigel wal ked
back toward M. Edenson's house. (Vol.23, R1653) She turned once
and saw M. Trease behind her. (Vol.23, R1653) Seigel also
remenbered passi ng anot her man who snell ed good. (Vol.23, R1654)
When she turned again, she did not see M. Trease. (Vol.23, R1783)

Edward Kol eck was the man that Seigel passed and thought
snel | ed good. (Vol.24, R1914) M. Kol eck lived on North Boul evard
of the Presidents. (Vol.24, R1914) He was wal king to the Col unbi a
on the night of August 17 at around 10:00 p.m (Vol.24, R1914) He
remenbered passing Seigel because she was wearing a very tight

dress, high heels, and had a good build. (Vol.24, R1917) Kol eck

12
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saw a man a short ways behind her, wth a nmedium build and | ong
curly hair. (Vol.24, R1918) Both were wal ki ng quickly. (Vol. 24,
R1920) Kol eck watched for a m nute, decided they had had a | over's
quarrel, and went on. (Vol.24, R1921) Wwen he went hone at 12: 30,
he heard the T.V. on very loudly at M. Edenson's hone. (Vol. 24,
R1922) The next day he learned M. Edenson had been killed.
(Vol .24, R1926) Koleck later saw the girl's picture on T.V. and
contacted the police. (Vol.24, R1927)

Sei gel knocked on Edenson's door, he answered in a bathrobe,
and she went in. (Vol.23, R1655) M. Edenson |ocked the door and
went back to serving the Chinese food. (Vol.23, R1655) According
to Seigel she again lied to M. Edenson, telling himshe needed to
get her cigarettes fromher truck, when she was really planning to
| eave. (Vol .23, R1655) M. Edenson unl ocked the door for her; and
as he did so, M. Trease junped into the room (Vol.23, RL657-1659)

Seigel stated that M. Trease struck M. Edenson in the face,
causing himto fall back and in doing so, M. Edenson grabbed M.
Trease's shirt. (Vol.23,1659-1660) M. Trease continued to strike
M . Edenson and Sei gel stated she saw gl oves on M. Trease's hands.
(Vol . 23, R1660) Seigel stated she heard M. Trease tell M.
Edenson that he should kill himfor tearing his shirt. (Vol.23,
R1662)

Seigel then said M. Trease got into one of his karate

positions and got M. Edenson down on the floor. (Vol.23, R1662)
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M. Trease was sitting on M. Edenson's back. (Vol.23, R1662) M.
Trease was demandi ng to know where a safe was and M. Edenson was
saying that it was at the store. (Vol.23, R1664) Sei gel then
claimed that M. Trease told her to go to the truck and get the
gun. (Vol. 23, R1664) Seigel then acknow edged that she went to the
truck, found the gun, brought it into the house, and clainmed she
gave it to M. Trease. (Vol.23, R1664-1666)

Sei gel clainmed she saw M. Trease put the gun to M. Edenson's
head and heard M. Trease ask M. Edenson if he wanted to |ive.
(Vol . 23, R1666) M Edenson was sayi ng yes. (Vol. 23, R1666) Sei gel
cl ai mred she | ooked away, then heard a gunshot.(Vol.23, R1667) She
turned and saw M. Edenson trying to get up. (Vol.23, RL667-1668)
Sei gel saw bl ood and then cl ainmed that M. Trease told her to bring
hima knife. (Vol.23, RL668) Again, it was Seigel who went to the
ki tchen, found a knife in a drawer, and then clainmed she took it to
M. Trease. (Vol.23, R1668) Seigel said she saw M. Trease pull
M . Edenson's head back and then she turned away. (Vol.23, R1669)
She saw t hree novenents. (Vol.23, R1670)

Seigel then clained that M. Trease had her search the house
for valuables and help him clean up. (Vol.23, R1671) Sei gel
testified that she picked up a bullet, the knife, and a piece of
a rubber glove, and put the things into a bag. (Vol.23, R1672)
Wne glasses with Seigel's prints were also put into the bag.

(Vol .23, R1672) Seigel went with the things to the car and a short
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tinme later M. Trease cane out. (Vol.23, R1673) Seigel drove off
and M. Trease purportedly told Seigel that he had heard M.
Edenson' s | ast breath and that he had enjoyed that. (Vol.23, R1674)

Seigel and M. Trease returned to Seigel's parent's hone.

(Vol .23, R1675) Their clothes were burned in the fireplace. (Vol.
23, R1677) The remaining itens, including the knife and a jewelry
box, were placed in a garbage bag, wei ghted dowmn with a paint can,
and dunped into the river by Seigel's house. (Vol.23, R1674-1680)
Seigel later led police to the bag. (Vol.23, R1740)
After disposing of everything, Seigel got dressed up again and she
and M. Trease went to a |ocal bar called Tink's. (Vol.23, R1794)
They had a few drinks and Seigel clainmed she went into the bathroom
and cried. (Vol.23, R1796)

Seigel and M. Trease then left Bradenton in Seigel's truck.
(Vol .23, R1681) They headed for Pennsyl vania, where Seigel was
from  Seigel had already planned a trip to visit an old girl-
friend. (Vol.23, R1781, 1731)

Mary Seigel testified that when she returned to Florida on
August 18, she found her house very nessy. (Vol.23, R1862) There
were two pieces of netal in the fireplace. (Vol.23, R1862) She
al so found sone itens belonging to M. Trease in the house, which
she gave to the police. (Vol.23, R1863)

Seigel testified that the trip to Pennsylvania took several

days. (Vol.23, R1732) According to Seigel, M. Trease threatened
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her on the way. (Vol.23, R1732) M. Trease threatened to kill her
or have soneone else do it if she testified against him (Vol.23,
R1732) He yelled at her when she drove and told her that if they
were stopped, he would kill the cop. (Vol.23, R1733) M. Trease
also told Seigel that he would marry her so she couldn't testify
against him (Vol.23, R1733) He got nmad at Sei gel when she cri ed.
(Vol . 23, R1735)

Seigel called her nother several tines while on the road to
get nmoney. (Vol.23, R1735) According to Mary Sei gel, Seigel seened
nervous on the phone. (Vol.24, R1866) Seigel told her nother that
sonet hi ng bad had happened, she was there, but couldn't prove she
hadn't done anything. (Vol.24, R1870) Seigel said she was in the
wong place at the wong tine. (Vol.24, R1871) Mary Seigel agreed
to cooperate with the police and wired noney to Seigel. (Vol.24,
R1872; Vol .27, R252510-2511) After they arrived at her friend
Heat her' s house i n Pennsyl vani a, she and Heat her were on the way to
pick up sonme noney that was being wired to her when she was
arrested. (Vol.23, R1737-1739, 1800)

Heat her Tom | son testified that Seigel and M. Trease arrived
at her apartnent in |ate August 1995. (Vol.25, R2078) M. Trease
had a bl ack handgun and a gun that | ooked |like a tire gauge. (Vol.
25, R2081) Seigel had a stun gun. (Vol.25, R2081) At one point
when Heat her and Seigel were alone, Seigel got all red faced and

had a "nervous breakdown" in Heather's kitchen. (Vol.25, R2084)
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Seigel said she would never see her famly again and that she was
stuck wwth M. Trease for the rest of her life. (Vol.25, R2085)
Heat her tried to guess what had happened, and Sei gel denied that
nmur der had been conmtted. (Vol.25, R2088) According to Heather,
and adm tted over objection, M. Trease asked Heather if she knew
anyone with a safe that they could rob. (Vol.25, R2099-2100)

The Pennsylvania police, in co-operation with the Sarasota
police, learned that Seigel and M. Trease were staying wth
Heat her. (Vol .25, R2108-2110) They detained Seigel on a wtness
warrant while she and Heather were on their way to pick up a wire
fromSeigel's nother. (Vol.25 R2111) Seigel told themwhere to
find M. Trease and told them he had a gun. (Vol.25, R2114)

The police went to Heather's residence. Wen they knocked, no
one answered. (Vol.25, R2113) They entered the apartnent wth
their guns drawn and M. Trease nade a | ungi ng notion toward them
(Vol . 25, R2114,2128) Wen he saw the guns, M. Trease stopped and
was detained w thout incident. (Vol.25, R2115) M. Trease told
themwhere to find the G ock gun. (Vol.25, R2116,2140) M. Trease
deni ed any know edge of a nurder in Sarasota. (Vol.25, R2118, 2131)
M Trease said he had found the gun behi nd Sei gel's house. (Vol. 25,
R2119-2110) M. Trease said he had a heart condition and did not
have long to live. (Vol.25, R2121,2132) During the interview, M.
Trease was arrested as a fugitive fromjustice for First Degree

Murder in Florida.
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The Edenson honme was dusted for prints. (Vol.24, R1995) A
| atent shoe print was found on the floor of the home from a deck
type shoe. (Vol.24, R2003; Vol.27, R2406) It was not known if the
shoe print matched a pair of M. Edenson's or if it was a fenale
shoe. (Vol .24, R2045; Vol 27, R2410) One palm print belonging to
Seigel was found by the door on the inside. (Vol.24, R2010-2011)
No fingerprints belonging to M. Trease were found in the house.
Bul l et fragments and the rip of a rubber gl ove were al so recover ed.
(Vol . 24, R2004) Bl ood swabbi ngs were taken, but no bl ood sanpl es
matched M. Trease's. (Vol.24, R2008) A blue bag was recovered
froma | ake, which contained a safe belonging to David Shorin and
a knife. No prints or blood were found on these itens. (Vol. 24,
R1032) The FDLE crine | ab was unable to determine if the 3 ock gun
taken fromthe Tom | son apartnent had fired the bullet renoved from
M . Edenson due to the small size of the fragnents recovered. (Vol.
26, R2349, 2352) Hair sanples could not be conpared due to the
short length of the sanple fromM. Trease, who had shaved hi s head
in the jail upon his arrest. (Vol.26, R2358) However, no bl ack
hairs, the color of M. Treases' hair, were found i n the vacuum ngs
and sanpl es obtai ned fromM. Edenson's house. (Vol.26, R2367) All
of the DNA sanplings done were either determned to be M.
Edenson' s or inconclusive. (Vol.27, R2397)

Over objection, Deputy Harry Keffer testified that he arrested

Seigel in Pennsylvania. (Vol.26, R2253) He read her her Mranda
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rights and she tal ked to him about the hom cide. (Vol.26, R2255)
A taped statement was eventually made. (Vol.26, R2256) Kef f er
noted that Seigel was very upset and very enotional on the tape.
(Vol . 26, R2257) One sound on the tape is that of Seigel shredding
paper towels. (Vol.26, R2258) Over objection the taped interview
was played to the jury. (Vol.26, R2262-2319)

Becky Bi shop testified over objection that she was enpl oyed as
a massage therapist and knew M. Trease. (Vol.25, R2226) They had
met at a restaurant in Cctober 1994. (Vol. 25, R2228) They dated for
a nmonth and M. Trease wanted to marry her. (Vol.25, R2230) She
was given a ring (Vol.25 R2230) M. Trease told her he worked in
| aw enforcenment. (Vol.25, R2231) Bishop related how she observed
M. Trease practicing karate noves. (Vol.25, R2231) At one point
M. Trease said they could nake a lot of noney if she had rich
clients. (Vol.25, R2234) A mstrial was requested and deni ed.
(Vol . 25, R2235)

Over objection, Jeffery Colson testified that he was from Las
Vegas, Nevada. (Vol.27, R2440) He knew M. Trease a couple of
years before in a business context. (Vol.27, R2440) He had di nner
at M. Trease's house several tinmes. (Vol.27, R2441) M. Col son
had observed M. Trease perform sone nmartial arts noves and M.
Trease had told himthat he had a black belt in Karate. (Vol. 27,
R2442) The noves were visually stunning. (Vol.27, R2442) M.

Trease al so denonstrated proficiency with knives and showed M.
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Col son handmade knives of superior craftsmanship. (Vol.27, R2443)
M. Trease denonstrated how soneone's throat m ght be cut with two
peopl e standing face to face. (Vol.27, R2444-2445)

Over objection, Bridgett Berousek testified that in the early
part of 1995 she dated M. Trease. (Vol.27, R2449) Their relation-
ship ended in May. (Vol.27, R2450) |In March, M. Trease had asked
her if she knew anyone with safe, drugs, or valuables that they
could steal. (Vol.27, R2451) Berousek woul d al so see M. Trease do
karate noves in the house they were living in together. (Vol.27,
R2451) As part of a proffer outside the jury, Berousek testified
t hat she did have one occasion to deal with Seigel when Seigel canme
to where she worked to talk to her. (Vol.27, R2455) Seigel was
upset and angry. (Vol.27, R2455)

Deputy Ral ph Robi nson i nterviewed M. Trease in Pennsyl vani a.
(Vol .27, R2487) M. Trease agreed to talk and told Robinson the
route he and Sei gel had taken to Pennsylvania. (Vol.27, R2489) On
the evening of the nurder, M. Trease said he had stayed up late
t he ni ght before and had not gotten up until about 8p.m. (Vol. 27,
R2490) Seigel and he spent the evening at the residence. (Vol. 27,
R2491) M. Trease did not think he had been around St. Armand's
Crcle on the night of the nurder. (Vol.27, R2492) M. Trease
stated he owned no guns, but had found the G ock by the Seigel's
pool . (Vol .27, R2493)
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On August 26, in another interview, M. Trease indicated that
he was taking nedication for his heart. (Vol.27, R2499) He al so
i ndi cated that on the night of the nurder, Seigel nmay have gone out
on a date with a "john". (Vol.27, R2500)

Detective WIldtraut also interviewed M. Trease wth his
consent. (Vol.27, R2513) M. Trease clainmed he had sonme nenory
| oss caused by his nmedication. (Vol.27, R2513) M. Trease repeated
the route he and Seigel took to Pennsylvania. (Vol.27, R2515) M.
Trease denied owning weapons, but said that Seigel owned a nine
mllinmeter handgun, a Taser stun gun, and a pen gun. (Vol.27,
R2517) M. Trease said he knew the victim because he had once
tried to sell a car through him but that was the only contact.
(Vol .27, R2518) M. Trease said he wanted to cooperate and woul d
speak with the detectives in Florida when he was returned there.
(Vol . 27, R2519)

Before his return to Florida, M. Trease asked to speak to
Seigel. He stated that she was only 24, had a child, and did not
need to go to prison for the rest of her life. (Vol.27, R2520) M.
Trease said he m ght have to take the fall for her. (Vol.27, R2520)

In Florida, M. Trease inquired about Seigel's charges and
said he didn't want her charged with anything. (Vol.27, R2521) He
said she had killed no one. (Vol.27, R2521) M. Trease said that
he did not kill M. Edenson, but that he didn't care what happened
to him (Vol.27, R2522)
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On Septenber 18, M. Trease again requested an interview. He
told Detective Wldtraut that he didn't kill M. Edenson, and that
if he had done so, he would not have been so stupid as to | eave a
w tness. (Vol.27, R2524) He asked if the nurder weapon had been
found, indicated he did not care what happened to Seigel, and that
she could fry for what she had done to him (Vol.27, R2524)

Dr. Daniel Sprehe testified that the nedications M. Trease
was taking were tranquilizers and anal gesics. (Vol.27, R2536) They
are not heart nedication. (Vol.27, R2537)

Li eut enant Gordon Hof fnei ster testified concerning the use and
capabilities of stun guns. (Vol.27, R2545-252550) He exam ned
Seigel's stun gun. (Vol.27, R2550) The gun was operational, but
left no effect when it was used. (Vol.27, R2552)

The follow ng evidence was presented by the defense:

Rebecca Bostic was the bartender at Tink's bar on August 17,
1995. (Vol .28, R2571) She recalled M. Trease and Seigel com ng
into the bar around 12:30 and |l eaving around 1:30 a.m (\Vol. 28,
R2573) They were well dressed and the wonen appeared to be under
the influence of al cohol when they arrived. (Vol.28, R2573-2574)
The girl went to the bathroomseveral tines, but never appeared to
have been crying. (Vol.28, R2575) The girl | ooked cool and cal m
and the man did not look |ike he had been involved in a bl oody

fight. (Vol.28, R2581)
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Heat her C anbrone, a inmate at the jail with a pending first
degree nurder charge, was called by the State. She invoked the
Fifth Amendnent and did not testify. (Vol.28, R2584-2586)

Janene Sil kwood testified that she shared a cell wth Seigel
and the two becane very close friends. (Vol.28, R2597) While they
were friends, Seigel told Silkwod that she had killed M. Edenson
by herself. (Vol.28, R2597) She clained to have sl ashed his throat
three tinmes. (Vol.28, R2598) Seigel said that she had used a stun
gun on himafter he began to make unwanted sexual advances. (Vol.
28, R2599) Seigel said she tricked Edenson into |ying on the floor
by prom sing to play a sexual ganme, stunned him and then shot him
(Vol . 28, R2599) Because he was still noving, she slashed his
throat. (Vol.28, R2599) Seigel clained the eyeball canme out and
she had to be careful she didn't step on it in her heels. (Vol. 28,
R2601) Seigel clainmed they'd never believe she did it because of
her size. (Vol.28, R2601) Seigel was |aughing and carefree when
she described the nurder. (Vol.28, R2604)

Seigel had also told Silkwood earlier that M. Trease killed
M. Edenson in front of themand that it was a Mafia hit. (Vol. 28,
R2600) Initially, Seigel had told a story consistent with her
trial testinony. (Vol.28, R2611)

At one point Seigel and Sil kwood had a falling out and were no
| onger friends. (Vol.28, R2601-2602,2612) Silkwod had never net
M. Trease. (Vol.28, R2604) She did send hima letter after she
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and Seigel were no | onger friends because she felt that it was not
fair what Seigel was doing. (vol.28, R2604)

Tonya Sterling was another inmate at the jail and shared a
cell with Seigel. (Vol.28, R2641) Seigel told Sterling that her
hand was on the gun and her finger was on the trigger, but that M.
Trease had physically nmade her pull the trigger. (Vol.28, R2642)
Sterling stated she didn't talk nmuch to Seigel about her case.
(Vol . 28, R2650) Seigel did claim that everything she did, M.
Trease nmade her do. (Vol.28, R2651)

Dr. Cynthia Bailey testifiedthat she treated Seigel foll ow ng
her car accident in 1992. (Vol.28, R2673) Dr. Bailey is a
psychol ogi st. (Vol .28, R2673) Seigel cane because she was having
tenper control problens, was under stress, and feeling very
enotional. (Vol.28, R2673,2675) Bailey also noted that Seigel had
an 1 Q of 82, or |ow average. (Vol.28, R2674)
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PENALTY PHASE

Penal ty phase began on Decenber 16, 1996. (Vol.30) M. Trease
was not present at his request. (Vol.30, R2827-2866)

The State introduced into evidence copies of judgnents and
convictions of M. Trease's prior record. (Vol.30, R2895) 1In one,
Col | een Harnon was robbed at gunpoint while working at the Sands
Motel. (Vol.30, R2896)

Edward Beran testified that on January 7, 1981, his son was
accosted at gun point by three nen in the famly garage. (Vol. 30,
R2898) The nen cane in the house, tied up the famly, and M.
Trease told the others to shoot M. Beran's wi fe because she was
scream ng. (vol.30, R2895) M. Beran was pistol whipped by M.
Trease. (Vol.30, R2900) One neckl ace was taken. (Vol.30, R2901)

Karen Sherman testified that in 1981 she was accosted by M.
Trease. (Vol.30, R2905) He followed her into the underground and
hit her inthe face. He tried to take her jewelry. (Vol.30, R2905)
As a result of the beating, Ms. Sherman has had three surgeries on
her lips with one nore schedul ed. (Vol.30. R2907)

The defense presented the foll ow ng:

Corrections Oficer Robert Omven testified that M. Trease had
never caused a problemduring his incarcerationin the county jail.
(Vol .30, R2913) He acted as a peacenmaker within the cell. (Vol. 30,
R2914) Corrections Oficer Mchael Davino testified that M.

Trease has adjusted well to being incarcerated. (Vol.30, R2921)
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When one cellmate tried to commt suicide, M. Trease alerted the
guards and hel ped to save the man. (Vol. 30, R2923)

Lorrai ne Mendyk lives in Mchigan. (Vol.30, R2930) She |ived
next door to the Trease famly when M. Trease was a child,
probably from 1956 through 1959. (Vol.30, R2931) During the day
she woul d babysit the Trease children. (Vol.30, R2931) There were
four children, three older girls, M. Trease, and one younger girl.
(Vol .30, R2932) The father was a fireman. He was al ways drunk
when he was at hone. (Vol.30, R2933)

Ms. Mendyk observed signs of physical abuse on two of the
girls, Carol and Linda, and on M. Trease. (Vol.30, R2933) She saw
strap marks on their backs and, at |east once or tw ce a week,
woul d hear the children screamng in the house at night when the
father was hone. (Vol.30, R2934) In the spring and sumer when the
w ndows were open she could hear the children being beaten. (Vol.
30, R2934) The children were fed the sane food for all their neals
everyday: oatneal for breakfast, peanut butter sandw ches for
| unch, and goul ash for dinner. (Vol.30, R2934) The father was the
meanest man Ms. Mendyk had ever seen. (Vol.30, R2934)

The children were frightened around their father. (Vol. 30,
R2936) They didn't know what would trigger him (Vol.30, R2937)
No police were ever involved and never were call ed because in that

time that was just not done. (Vol.30, R2939) Ms. Mendyk knew of
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no intervention available during that tine. (Vol.30, R2940) WMs.
Mendyk | ast saw Robert in 1962. (Vol.30, R2936)

Carol Rutowski is Robert's sister and the oldest of the
children. (Vol.31, R2955) Carol recalled living next door to Ms.
Mendyk and that she was their babysitter. (Vol.31, R2957) Linda
Peltier is also Robert's sister. (Vol.31, R2990) They both
testified as to the conditions of their and Robert's chil dhood.
(Vol . 31)

Carol testified that when she was a child her father worked as
a fireman. (Vol.31, R2958) He would be gone for two or three days
at a tinme, then hone for three days. (Vol.31, R2958) When he was
home he woul d beat the children every day. (Vol.31, R2958) Linda
recal l ed praying every day that she woul d cone honme and her father
woul d be dead. (Vol.31, R2991)

Carol stated that if the children m sbehaved while the father
was away, when he returned he woul d get them out of bed. (Vol. 31,
R2959) The children would be forced to take off their clothes and
t hen woul d be beaten naked with a strap he wore with his uniformor
a braided dog | eash. (Vol.31, R2959,2991) The children would be
lined up, forcing themto watch the others being beaten. (Vol. 31,
R2960) These beatings wusually took place in the children's
bedroom (Vol. 31, R2960)

27



TABLE OF CI TATI ONS (conti nued)

The father would al so beat the children in his bedroom (Vol.
31, R2931) The naked children were tied on the bed to the bedposts
and then beaten fromthe neck down. (Vol.31, R2961)

As the children got older, the location of choice for the
beati ngs becane the basenent. (Vol.31, R2961) The basenent had
beans across the ceiling. (Vol.31, R2961) The children would be
stripped, their hands tied with a rope that was then thrown over
the ceiling beam and the suspended chil dren were beaten. (Vol. 31,
R2961, 2992) AlIl of the children watched the others being beaten in
this fashion. (Vol.31, R2961) The children were beaten for such
things as leaving roll marks on a tube of toothpaste. (Vol. 31,
R2974- 75, 3002) The children would scream and cry while being
beat en, al though Robert stopped as he got older. (Vol.31, R2975,
2994) The abuse continued until the children left honme. (Vol. 31,
R2977, 3001)

The father drank all the tinme he was honme, he was al ways
drunk. (Vol.31, R2962,2993) Wen he drank he would often require
the children to sit naked at the table with him (Vol.31, R2962)
He woul d use a pointer and point out their body parts. (Vol.31
R2962) Robert was often included in this. (Vol.31, R2962) Wen
the father was drunk at night, he would sexually nolest the
children. (Vol.31, R2963)

Carol testified that her father tried to "bother"” her. (Vol.

31, R2963) Robert would cone and try to help her. (Vol.31, R2964)
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Li nda was al so sexually abused. (Vol.31, R2979, 2995) The sexua
abuse began when she was seven and occurred all the tine. (Vol. 31,
R2995- 2996) Robert knew of this and couldn't stand it. (Vol. 31,
R2979)

The father often told Robert that he was not his child, but
rather the child of his uncle. (Vol.31, R2964, 2997-2998) Robert
was often sent into his nother's bedroom (Vol.31, R2964, 2997) The
father would tease Robert about the size of his penis. (Vol. 31,
R2964, 2997) At one point their father decided to teach Robert how
to defend hinself. (Vol.31, R2966) He bought two sets of boxing
gl oves and woul d order Robert to fight him (Vol.31, R2967) Robert
woul d cry and the father would just beat and punch him trying to
make him fight. (Vol.31, R2967) Another tine Robert was caught
snoki ng. (Vol .31, R2973) The father nade the girls watch whil e he
forced Robert to drink beer and snoke cigarettes until he vomted.
(Vol . 31, R2973-2974)

Robert had a bed wetting problem that occurred every night
until he was around 9. (Vol.31, R2971) On days the father was
not home, the children would get up early and wash the wet sheets
so they would not be found. (Vol.31, R2972) If the sheets were
di scovered, Robert would be beaten. (vol.31, R2972) The bat hroom
was | ocated where the children woul d have to pass by their father
at night, so none of themwanted to go. (Vol.31, R2971) They would

urinate onto clothes, then hide them (Vol.31, R2971)
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One tine their father nmade the children beat him (Vol.31
R2969, 2998) He said if they didn't do it, he would beat them
(Vol .31, R2969) The children cried and didn't want to do it, but
they did. (Vol.31, R2969-2970)

The children were not allowed to have friends outside the
famly. (Vol.31, R2965) Their father would try to hypnoti ze t hem
and the children would pretend that it worked. (Vol.31, R2966) He
woul d wash their hair in beer and egg. (Vol.31, R2971) On one
occasion he put all their heads in a dirty di aper pail because they
had not cleaned it well enough. (Vol.31, R2974, 3000)

The father also beat their nother. (Vol.31, R2975,2994) The
chil dren woul d be awakened by the sound of the strap hitting their
nmot her' s skin. (Vol.31, R2976, 2994) Robert woul d want to go defend
his nother and kill their father. (Vol.31, R2976) It took three of
the girls to hold him down. (Vol.31, R2976) Their father also
slept with a gun and one tine shot their nother in the arm (Vol.
31, R2979,3003) Robert, then a teenager, took his nother to the
hospital. (Vol.31, R2980)

Their father died in 1972. (Vol.31, R29 ) Robert at one tine
went and urinated on the grave. (Vol.31, R2980)

Robert ran away fromhone as a teenager. (Vol. 31, R2970, 3005)
As a young child, he once |ocked hinself in the car wwth a knife
and threatened to kill himself if his father ever touched him

again. (Vol.31, R2980) Wen he was ol der, Robert once took his

30



TABLE OF CI TATI ONS (conti nued)

father to the ground and threatened to kill himif the abuse did
not stop. (Vol.31, R2981, 3004) However, the abuse did not end.
(Vol . 31, R2981)

Carol knew that Robert had one child nanmed Marissa. (Vol. 31,
R2981) She was sixteen and lived in MIwaukee. (Vol.31, R2981)

Carol had finished high school and held down a job. (Vol. 31,
R2987) She has not been convicted of any violent crines. (Vol. 31,
R2987) Her contact with Robert ended in 1972 when t he father died.
(Vol .31, R2987) Robert has limted contact with his child. (Vol.
31, R2988)

SENTENCING

M. Trease appeared for sentencing on January 22, 1997. Both
the defense and State subm tted nenoranduns regardi ng sentencing.
The court found the foll ow ng aggravators: that M. Trease had
been previously convicted of a felony involving force or viol ence;
the capital felony was conmtted while M. Trease was engaged in
the comm ssion of a burglary or robbery; the capital felony was
commtted to avoid or prevent a lawful arrest; and the capital
felony was especially heinous, atrocious, and cruel. (Vol.31,
R3088-3093) The court found in mtigation that M. Trease had
adjusted well to incarceration and that he assisted in the
prevention of the suicide of another inmate. (Vol.31l, R3093) The
court stated it gave these factors little or no weight. (Vol.31,
R3093) The court found that M. Trease was abused as a child on
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occasions to nunmerous to recount. (Vol.31, R3093) This factor was
gi ven consi derable weight. (Vol.31, R3094) The court recognized
the disparate sentence received by Seigel and gave that factor
little weight. (Vol.31, R3094)

The court stated after giving consideration to each of the
mtigating and aggravating factors and after giving the jury
recomendati on great weight, he sentenced M. Trease to death.
(Vol . 31, R3094-3095) M. Trease also received a life sentence,
consecutive to the death sentence on the remaining charges.

(Vol . 31, R3095)
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SUMVARY OF THE ARGUMENT

The trial court, based upon the facts in this case, erred in
failing to appoint a second attorney to assist in the defense in
this case. This error was further conmpounded by the difficulties
whi ch arose between appoi nted counsel and M. Trease.

The trial court erred in denying both M. Trease's and
counsel's request that counsel be allowed to wthdraw from
representing M. Trease and that another | awer be appointed. New
counsel was necessary where conflicts between the two rose to the
| evel that counsel was unable to provide effective assistance of
counsel

The trial court in the adm ssion of the testinmony of the co-
def endant, Sei gel. Initially, the trial court inpermssibly
limted the cross-exam nation of Seigel regarding her enploynent,
drug usage, and prior suicide and psychiatric hospitalizations.
This evidence was critical to the presentation of M. Trease's
defense and conpletely precluded him from show ng the bias,
prejudi ce, and notive of Seigel intestifying. The jury was wholly
deprived of crucial facts by which they should have judged the
crediblilty of the State's key w tness.

The trial court further erred in allowwng the State to
inproperly buttress the testinmony of Seigel by allowng the State
to admt into evidence a prior consistent statenment made by Sei gel
to the police which the State clainmed was adm ssible to rebut a
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defense claimof recent fabrication. There was no basis for this
exception and the prejudice resulting fromthe admtting of the
statenent was further enhanced by the use of a police officer as
the vehicle for the adm ssion of the evidence.

The trial court erred in permtting the adm ssion of inproper
character evidence agai nst M. Trease regarding prior ownership of
kni ves and denonstrati on of defensive tactics using a knife several
years before the nurder, prior false statenents he nade to vari ous
wonen about being a police officer and about using Vicodin and
Val iumas nedi cation for a heart condition. There was no basis for
t he adm ssion of this evidence, it was not rel evant to any materi al
fact in issue, and served only to portray himas a liar.

The court erred as well in the i nproper adm ssion of Wllians
rul e evidence concerning the alleged solicitations by M. Trease of
ot her wonmen to help himcommt burglaries by providing himwi th the
nanmes of people or places where safes or noney m ght be obtai ned.
The evidence had little to no probative value, it’s prejudicia
i npact was great, and was not relevant to any material fact in
issue. It's sole purpose was to portray M. Trease a bad person
wWith a propensity to commt crine.

The trial court erred in preparing an anbi guous sentencing
order with respect to the mtigation concerning M. Trease's
adjustnent to incarceration where he assigned little or no wei ght

to that factor.
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The trial court erred in finding the aggravating factor of the
murder being commtted to avoid arrest applied in this case where
there was the probability that the hom cide occurred in a fit of

anger due to the thwarted robbery and the tearing of M. Trease's

shirt.
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ARGUMENT

| SSUE |
THE TRI AL COURT ERRED | N DENYI NG
COUNSEL' S REQUEST TO HAVE A SECOND
ATTORNEY APPO NTED TO ASSI ST I N THE
DEFENSE OF MR TREASE
On Novenber 3, 1995, defense counsel Mercurio filed a notion
with the trial court requesting that a second attorney be appoi nt ed
to assist in the defense. (Vol.1,C58-59) Mercurio expounded upon
his request at a hearing on Novenber 15, 1995 before Judge Rapki n.
(Vol .12, R-23) Mercurio nanmed the attorney he wi shed to work with
and told the court a second attorney was necessary because this was
a death case. (Vol.12, R14) Mercurio advised the court that the
second attorney had experience he, hinself, did not possess, that
a second attorney was one of the standards pronulgated by the
Ameri can Bar Associ ation, and the second attorney woul d concentrate
on the penalty phase. (Vol.12, R15) Mercurio stated that this
woul d al l ow better rapport with the jury and maintain a greater
degree of credibility wwth them (Vol.12, R15,17-18
The county attorney was present at the hearing and objected to
t he appointnment. They sinply did not wish to pay for nore than one
attorney. (Vol.12, R19)
Judge Rapkin opined that he didn't know where the "trend cane
fromto have two | awyers” (Vol.12, R14) and noted that these cases
al ready have a | ot of expenses. Judge Rapkin di sm ssed the i dea of
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credibility problens with one lawer with the jury, was concerned
that there would be duplication of hours spent on the case, and
feeling that the trend was going to be toward allow ng only one
| awer anyway, denied the request. (Vol.12, R20)

The "trend" has not gone the way Judge Rapkin felt it woul d.
Nor shoul d such a critical issue be dismssed lightly as "trendy"

or "too expensive". Prior to Gdeon v. Wainwight, 372 U S. 335,

9 L. BEd. 2d 799, 83 S. . 792 (1963), there were nost certainly
t hose who argued that the idea that one | awer was necessary in a
crimnal case was a trend certain to go nowhere.

Currently this Court is considering the adoption of a newrule

of Judicial Admnistration in Capital Cases. In Re: Proposed

Amendnent to Florida Rules of Judicial Admnistration- M ninmum

Standards for Appointed Counsel in Capital Cases, 22 Fla. Law

Weekly S407 (Fla. July 3, 1997) Under Section G "A court nust
appoi nt | ead counsel and co-counsel to handl e every capital trial
in which the defendant is not represented by retained counsel or
t he public defender."” Comrents to the proposed rule are currently
bei ng accept ed. However, it is clear that the trend is not to
continue with only one | awer in capital cases. Ooviously, it is
recogni zed that the sheer volune, conplexity, and tine demands of
capital cases require the skills and talents of two qualified

att or neys.
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Al though there is no constitutional right that a second
attorney be appointed, it is a matter within the trial court's
di scretion based upon a determ nation of the conplexity of the case

and the attorney's effectiveness therein. See, Arnstrong v. State,

642 So. 2d 730 (Fla. 1994). In this case it was an abuse of
discretions for the trial court to deny the request for a second
attorney to focus on penalty phase. The trial in this case |asted
over three weeks, including the penalty phase. significant nunbers
of witnesses were |ocated out of state -- all the famly of M.
Trease, as well as the police and other witnesses, were |ocated in
Pennsyl vani a. The trial court's concerns about duplication of
effort during depositions was a sinple situation which could have
been resol ved between the two attorneys handling the case, it was
certainly not sufficient grounds upon which to deny the request.
The conflicts of interest between M. Trease and Mercurio further
created a need for a second attorney. M. Trease should receive a
newtrial with two, conflict-free attorneys appoi nted to represent

hi m
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| SSUE 11
THE TRI AL COURT ERRED | N REFUSI NG TO
APPO NT DI FFERENT COUNSEL TO REPRE-
SENT MR, TREASE.

A substantial conflict of interest arose between M. Trease
and court-appointed counsel. The trial court erroneously denied
both counsel and Appellant's requests to have a different |awer
appointed to represent M. Trease.

The trial court was first appraised of the probl ens, accordi ng
to the record, on Septenber 6, 1996, when M. Trease filed a notion
to dismss Mercurio and a second notion seeking to have another
attorney, Ben Kay, appointed to represent him (Vol.2, C242-246)
On Septenber 12, 1996, M. Trease filed an energency suppl enent to
the notion to dismss counsel. (Vol.2, C258-264) In these notions
M. Trease alleged that Mercurio had told himhe woul d work harder
for an innocent client and that the mtigation specialist enployed
by Mercurio had told his famly that he would be found guilty.
(Vol .2, C242-243) M. Trease advised the court that he had spoken
wi th attorney Ben Kay and Kay was willing to represent him (Vol. 2,
C245) In the energency supplenent, M. Trease alleged that
Mercuri o had breached the attorney-client privilege, was refusing
tolistento M. Trease regardi ng how he wi shed to proceed wth his
case, and had refused to request a change of venue. (Vol. 2, C258-

260)
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At the first hearing on this request M. Trease again stated
his desire to be represented by Ben Kay. (Vol.13, R63) M. Trease
did not believe that Mercurio felt he was innocent and woul d work
hard for him (Vol.213, R64-66) M. Trease al so expl ai ned that at
Mercurio's request he had given himlists of things that he felt
were inportant, such as people to interview, and that had not been
foll owed through on. (Vol.13, R67)

M. Trease was also concerned that the only thing Mercurio
wanted was for himto plead to life. (Vol.13, R68) M. Trease felt
the plea was being shoved down his throat by Mercurio and the
mtigation specialist, Ms. Petty. (Vol.13, R69) Mercurio told him
that he believed he would be found guilty if he went to trial and
woul d be sentenced to death. (Vol.13, R70) M. Trease al so advi sed
the court that he had witten letters to the Florida Bar. (Vol. 13,
R73- 74)

Mercuri o agreed that he had had a conversation with M. Trease
about whet her he woul d work harder for and i nnocent person, a 100%
i nnocent person. (Vol.13, R76) Mercurio believed that M. Trease
was taking his response out of context. (Vol 13, R76) Mercurio
deni ed breaching the attorney-client privilege and neither did the
Bar feel that he had done so. (Vol.13, R77,80)

The trial court found no ethical violation or ineffectiveness

by Mercurio and denied the request. (Vol.13, R89-90) The court
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asked M. Trease if he wished to represent hinmself, to which M.
Trease responded "No". (Vol. 13, R91)

M. Trease again noved to dism ss Mercurio on Septenber 30,
1996. (Vol .2, (C284-295) In this notion M. Trease stated that
Mercurio had told enployees of the Sheriff's office that he was
guilty. (Vol.2, R285) According to the notion, Mercurio told the
mtigation specialist in the presence of a jail guard that he had
never had an innocent client, that he just tried to prove them
i nnocent, and that Appellant was guilty too. (Vol.2, C287)

Mercurio filed a Motion to Wthdraw on Cct ober 7, 1996. (Supp.
Vol ., C2407-2410) In it Mercurio denied nmaking the statenents to
sheriff's enpl oyees, yet stated that the attorney-client rel ation-
shi p had conpl etely broken down, they did not trust each other, and
that it was in the best interests of everyone to grant the request
for a different attorney. (Supp.Vol., C2409-2410)

The court conducted a seal ed hearing on the notions on Cct ober
7, 1996. (Vol.13, C303-309) Mercurio told the court during the
hearing that he and M. Trease were at such opposite points of view
as to how the case should be handled that problenms would just
continue to develop. (Vol.2, C304) Mercurio stated he did not
believe it was in the interest of justice or M. Treases's best
interest for himto continue his representation. (Vol.2, C306) M.

Trease stated that he believed that if the trial was conducted the
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way Mercurio wanted to, he would be found guilty. (Vol.2, C307)
The notion to withdraw was deni ed. (Vol.13, R111)

A portion of the hearing was al so conducted in open court.
(Vol .13, R97-112) At this hearing M. Trease stated that the nane
of the person whom Mercurio had made comments to was O ficer C ay.
(Vol . 13, R97) Mercurio told the court that two bar conpl aints had
been filed, that M. Trease was doing things against his advice
such as talking to the nedia, and still seeking to dismss him
(Vol . 13, R99) Mercurio believed there was no way for them to
effectively work together. (Vol.13, R100)

Oficer Cay was brought to the court room He stated he
recall ed the conversation that M. Trease had reported. (Vol.13,
R104) O ficer Clay stated the conversation was not directed at
him but that he, Mercurio, and Cheryl Pettry were in an el evator
going to the fourth floor in the jail. (Vol.13, R104) day knew
they were going to see M. Trease. (Vol.13, R104) Oficer C ay
heard Mercurio say that he did not believe that many of his clients
were innocent, he felt nost of them were guilty. (Vol.13, R104)
Cl ay thought that Mercurio was also referring to M. Trease because
he knew of M. Trease's concerns regardi ng Mercurio. (Vol.13, R104-
105) There was no specific mention of M. Trease. (Vol.13, R106)

The court denied the notion to di scharge because the coments
were not specific to M. Trease. (Vol.13, R109) The court asked

M. Trease if he wanted to represent hinself. (Vol.13, R109) M.
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Trease asked if he did, could he have a | awyer as co-counsel. (Vol.
13, R109) The court said he could not unless he hired one. (Vol.
13, R109) M. Trease stated that he did not wish to represent
himself at this tine. (Vol.13, R110)

On Cctober 9, 1996, M. Trease filed a Second Energency Mti on
to Dismss Court Appointed Counsel. (Vol.2, (C334-341) 1In it he
asked the court to reconsider the prior day's ruling.

On Cct ober 10, 1996, copies of the Bar's request to Mercurio
regarding M. Trease's conplaint, and a |l engthy reply fromMercurio
were filed. (Vol.2, C346-352) Inthe letter to M. Trease, Mercurio
stated he had been infornmed that M. Trease did not wish to speak
to himagain and that he had requested a hearing on COctober 10.
(Vol .2, C351) Mercurio provided case | awregarding self-represen-
tation to M. Trease. (Vol.2, C351)

M. Trease then filed a notion requesting a Nelson hearing.
(Vol .2, C353-363)

The court held a hearing on Cctober 10, 1996. (Vol. 213, R114)
M. Trease said he did not wish to represent hinself, but he
believed that he was entitled to another |awer if Mercurio was
ineffective. (Vol.13, R117) M. Trease said that felt that
Mercurio had admtted that he could not be effective. (Vol.13,
R117-118) The request was again denied. (Vol.13, R121-122)

M. Trease then filed a Notice of Appeal with the Second
District Court of Appeal. (Vol.2, C373) The trial court quashed
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the Notice of Appeal, it was re-instated by the Second District,
and eventually dism ssed for lack of jurisdiction. (Vol.2, C378-
380)

On Novenber 8, 1996, M. Trease filed a Second Emergency
Motion to Dismss Counsel. (Vol.3,C486-495) 1In this notion M.
Trease again stated he felt that Mercurio had acted i n an unet hi cal
fashion, alleged counsel was failing to obtain certain wtness
interviews, failing to pay the private investigating firm and
alleged he had other wtnessers to attest to counsel rmaking
statenents that he believed that M. Trease was guilty, and had
request ed a Koon i nqui ry where none was required. (Vol.3, C486-495)
The record reflects that counsel had filed a notion requesting a
Koon hearing on Cctober 30, 1996. (Vol.3, R451-453) Several days
later M. Trease filed a letter with the court asking that this
request and three others relating to the Koon inquiry be disre-
garded. (Vol. 3, C504) No hearing was held on these notions.

At a hearing on the Koon notion on Cctober 31, 1996, M.
Trease advised the court that he was not a death volunteer. (Vol.
13, R134) M. Trease did state that he had told counsel that he
woul d not allow the presentation of any mtigating evidence from
his famly. (Vol.13, R133-134) Counsel acknow edged that he had
found mtigation fromthe famly. (Vol.3, R132, 135-137)

Initially, Appellant acknowl edges that the courts have rul ed

that a crimnal defendant is not entitled to a "neaningful"”
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relationship wwth his attorney. Morris v. Slappy, 461 U.S. 1, 14,

103 S. . 1610, 75 L. Ed. 2d 610 (1983). However, the law is
clear that a crimnal defendant is entitled to effective assistance
of his court-appointed |awer. Substantial deterioration of the
attorney/client relationship can result in a situation where
counsel cannot give effective aid in the presentation of a defense.

Sanborn v. State, 474 So. 2d 309, 314 (Fla. 3d DCA 1985).

A crimnal defendant is also entitled to conflict-free
counsel, and a defendant nust establish that an actual conflict

adversely affected his | awer's perfornmance. See, Bouie v. State,

559 So. 2d 1113, 1115 (Fla. 1990), quoting, Cuyler v. Sullivan, 446

U S 335, 350, 100 S. Ct. 1708, 64 L. Ed. 2d 333 (1980)) The party
seeking the wthdrawal bears the burden of denonstrating that
substantial prejudice will result if withdrawal is not allowed.

Schwab v. State, 636 So. 2d 3, 5-6 (Fla. 1994).

The factors surroundi ng the comments made in the el evator by
def ense counsel which were overheard by Oficer Kay to the effect
that nost all of Mercurio's clients were guilty were of a suffi-
cient nature to create an actual conflict of interest between
Mercurio and M. Trease. This confirned statenment conbined with
Mercurio's statenments concerning the amount of work perfornmed for
i nnocent clients as opposed to guilty ones creates the probability

t hat performance was affected.
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Mercurio admtted in his notionto withdrawthat the conflicts
bet ween he and M. Trease had reached the | evel that any attorney-
client relationship was inpossible, that his effectiveness would
certainly be in question, and that is was in the interest of
justice to appoint a different attorney. \Wile Mercurio clained
that the problenms were M. Trease's fault, M. Trease was in
arguabl e way responsible for Mercurio's foolish statenents in the
el evator. Thus, it cannot be said that the disintegration of the

relationship was largely the cause of M. Trease. See, Bowden V.

State, 588 So. 2d 225 (Fla. 1991) Thus, it was an abuse of
di scretion for the trial court to deny both Mercurio and M.
Trease's requests that he be represented by soneone else. A new
trial is required with counsel other than Mercuri o bei ng appointed

to represent M. Trease.
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ISSUE I11
THE TRI AL COURT ERRED IN THE ADM S-
SION OF THE TESTIMONY AND PRICOR
CONSI STENT STATEMENTS OF THE CO
DEFENDANT, HOPE SEI GEL

Hope Seigel was, by her own adm ssion, the only w tness who
could provide any direct evidence which placed M. Trease at the
home of Paul Edenson. (Vol.23, R1803) It was only the testinony of
Hope Seigel which inplicated M. Trease in the hom cide. G ave
errors were made by the trial court in the admssion of the
testinmony of Seigel. These included inproper limtations on the
ability of the defense to inpeach her character and present an
accurate portrayal of her to the jury and the adm ssion of a prior
consi stent statenent that she had given upon her arrest to the
Pennsyl vani a police. The jury was presented a sanitized picture of
Seigel as a victimwhich had little basis in fact.

The jury was infornmed by Hope Siegel that she was a single
nmot her who dated Robert Trease. Seigel had suffered sone nenory
| oss as the result of an auto accident. On the day of the hom cide
she had a drink or two, maybe a Valium or Vicodin. Against her
wll, she was forced by M. Trease to arrange a date with Paul
Edenson for the purpose of finding out if there was a safe at his
house. According to Seigel, she was forced to neet Edenson and
t hen becane a horrified witness to his nurder at the hands of M.

Tr ease.
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The only problemw th this testinony is that, because of the
om ssions, it was essentially a lie. The real Hope Seigel was not
recogni zable fromher trial appearance due to the i nproper granting
of the State's Mdtion in Limne.

A THE TRIAL COURT ERRED IN GRANTING THE STATE'S MOTION IN

LIMNE, THUS PRCH Bl TI NG THE DEFENSE FROM PRESENTI NG A
DEFENSE

Foll owi ng the deposition of Hope Seigel, the State filed a
nmotion in limne seeking to sanitize their star witness. (Vol.5,
C509-510) Hope Seigel was far from the poor little manipul ated
girl the State presented to the jury and upon whose testinony the
State's case hinged. In reality, according to her own adm ssions
at her deposition, Seigel was far fromnaive and with anple notive
of her own to kill Paul Edenson.

According to Seigel in her deposition, in 1994, she began
wor ki ng for an escort service owned by her friend Holly. (Vol.®6,
C1003-1007) Seigel also began to work at a lingerie shop as a
"nodel ". (Vol.6, Cl008) As part of her job as an "escort" Sei gel
woul d neet with the men who would call the service, dance wth the
dates, performoral sex and engage in sexual intercourse with these
men for noney. (Vol.6, Cl013) G oup sex wwth Holly and the client
was al so engaged in by Seigel. (Vol.6, Cl1014-1015) Sei gel was
paid a hundred dollars, per act, in cash. (Vol.6, Cl1015)

As a lingerie nodel at various establishnents Seigel would
dance and strip off her lingerie for the male custoners. (Vol.®6,
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C1019) Seigel woul d masturbate the custoners. (Vol.6, CL031-1032)
During this enpl oynent Seigel becanme involved with a man nanmed Don
Lanbert, with whom she had sex with for noney. (Vol.6, C1021) It
was during this period Seigel net M. Trease as well. She quit her
lingerie job to open her own escort service, advertised in the
newspaper as "Lucious Lucinda". (Vol.5, Cl1025-1026,1037-1038) She
had al so previously advertised as an escort under the nanme "Danci ng
Beauty". (Vol.6, Cl1027-8) Even after beginning her relationship
with M. Trease, Seigel continued to have sex with Don Lanbert, and
presumably others, for noney. (Vol.6, Cl1029-1030, Vol.7, C1289)

Sei gel al so obtained a rented car fromLanbert. (Vol.6, C1120)
She and M. Trease damaged the car in an argunent, but Seige
falsely reported a robbery to the police. (Vol.6, Cl1123; Vol.7,
C1299- 1302)

Seigel went with M. Trease to Biloxi, M ssissippi to ganble,
but ended up calling Lanbert for noney to cone hone on. (Vol.®6,
C1102; Vol .7, C1290) During this time period she wllingly
commtted burglaries with M. Trease to obtain noney for drugs.
(Vol .6, Cl1105-1109, 1115-1116)

Sei gel was a heavy user of cocaine during this period. (Vol.G6,
C1040- 1041) She described herself as an addi ct who used coke on a
daily basis. (Vol.6, Cl1042) \While she and M. Trease used drugs
together, it was Seigel who would purchase them from deal ers she

knew because she had the noney to do so. (Vol.6, Cl1052,1083) She
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free-based so much she woul d have convul sions. (Vol.6, Cl042) Her
cocai ne usage led to her being admtted twice in January 1996 to
t he hospital emergency room (Vol.5, C965-967) Seigel alsoranin
front of a car a few weeks before the nurder, in a suicide attenpt.
(Vol .6, C968,991) This incident led to her being kept over night
at 3 en Caks, a psychiatric facility and the institution of Baker
Act proceedi ngs against her. (Vol.5, C993) At the tine of the
hom ci de she woul d oft en use $200 wort h of cocai ne per day. (Vol. 6,
C1043) At the time of the nurder she was using crack. (Vol.®6,
C1043-1044) According to Seigel, there was never a break in the
crack usage between she and M. Trease. (Vol.6, Cl044) They
engaged in a cycle of using drugs, sleeping the next day, and then
Sei gel going out to buy nore drugs. Although Seigel wasn't sure if
she snoked crack on the day of the hom cide, she knew that she had
snoked very recently before that. (Vol.6, C1131) Seigel also drank
nore than wusual before the homcide. (Vol.6, Cl1047) Sei gel
admtted she was "addicted big tine" to Valiumand Vicodin up to
t he hom ci de. (Vol.6, C1048, 1054) Seigel also tried opium (Vol.®6,
C1057)

The trial court precluded the defense from cross-exam ning
Sei gel about these activities. This decision by the trial court
was error. This decision by the trial court inproperly restricted
t he cross exam nation and precluded the defense frompresenting to

the jury relevant inpeachnent evidence. As a result, M. Trease
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was not afforded an adequate and fair opportunity to denonstrate
Seigel's bias, prejudice, and notive to lie. He was, in essence,
denied the right to present his defense.

The defense position was that Seigel had gone to Edenson's
house with her own notivation to obtain noney. She killed Edenson
hersel f after he made unwanted sexual advances and after she had
becone angry after seeing M. Trease involved with two ot her wonen
inabar. Critical to this theory was the need to establish that
Seigel would have wllingly placed herself in Edenson's house to
obtain noney, that she needed nobney, and that she was unstable
enough to conmmt nurder. It was al so necessary to inpeach her
credibility with the jury in view of the fact that her testinony
was the only evidence linking M. Trease to the Edenson's house.

The exposure of a witness's notivation in testifying is a
proper and inportant function of the constitutionally protected

right of cross examnation. Davis v. Alaska, 415 U. S. 308, 316, 94

S. C. 1105, 1110, 39 L. Ed. 2d 347 (1974). It is, of course,
fundanmental that a crimnal defendant has a constitutional right to
afull and fair cross exam nation to showa witness's possi bl e bias

or notive to be untruthful. Lewis v. State, 570 So. 2d 412 (Fl a.

1st DCA 1990), citing Davis v. Alaska. The refusal to allow the

presentation of testinony as to matter which are at the heart of

the accused's defense is also reversible error. Godorov v. State,
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365 So. 2d 423 (Fla. 2d DCA 1978), cert. denied, 376 So. 2d 76

(Fla. 1979); OReilly v. State, 516 So. 2d 107 (Fla. 4th DCA 1987).

A jury nust have information regarding bias, notive, preju-
dice, intent, and corruptiveness if they are to correctly assess
the credibility of a wtness. This is particularly true when that
witness is crucial to the state's case and there is little to no
i ndependent evidence which establishes the defendant as the
perpetrator. Limting the scope of cross exam nation in a manner
whi ch keeps fromthe jury relevant and inportant facts bearing on

the trustworthiness of the crucial testinony constitutes error

Jaggers v. State, 536 So. 2d 321, 328 (Fla. 2d DCA 1988). The
inportance of a full and detailed cross-exam nation is rather
colorfully summed up by the Fifth District Court of Appeal in the
case of Ganble v. State, 492 So. 2d 1132, 1134 (Fla. 5th DCA 1986)

In Ganbl e the defendant had been limted in his cross-exam nation
the rape victimas to arrest affidavits she had filed agai nst her
j eal ous and violent boyfriend. The court stated:

The exclusion of defense counsel's inquiry

as to these specifics was error. This was

simlar to serving up spice cake w thout the

spice, or a bloody Mary without the vodka. It

is the specifics, the details,the nitty gritty

of life that proves or disproves generalities

and which permts effective cross-exam nati on.
Each of the facts excluded by the trial court's ruling
specifically related to issues of Seigel's credibility and were

critical in evaluating her bias, prejudice, and notive.(Vol. 14,
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R261) The fact that she was a crack addict with a $200 a day
habi t, had been subject to a Baker Act, and tried to conmt suicide
shortly before the nurder supplied both a notive for her to be at
Edenson's to obtain noney, whether from having sex with him or
robbi ng him and woul d underscore the probability of her behaving
irrationally and violently.

The fact that Seigel was well accustonmed to going on "dates"
wi th unknown nen as part of her livelihood as a prostitute was
proper inpeachnment of her claim that she was only at Edenson's
house because M. Trease forced her to be there. (Vol. 14, R261) It
al so provided her with a notive for being at the honme to obtain
noney. The fact of Seigel's drug use and hospitalization for
suicide attenpts as a result of her drug addiction was also a
critical fact in inpeaching her ability torecall the events of the
hom ci de accurately. (Vol.14, R219) A well-established neans of
i npeaching a witness's credibility is to show through testinony
that the witness has sone defect in his or her capacity to
accurately testify. A witness' nental state or condition is a

proper basis for this type of inpeachnment. Hawkins v. State, 326

So. 2d 229, (Fla. 2d DCA) cert. denied, 336 So. 2d 108 (Fla. 1976);

Ganble v. State, 492 So. 2d 1132, 1133-1134 (Fla. 5th DCA 1986).

The trial court excl uded evi dence about Sei gel’ s cocai ne usage

relying on Edwards v. State, 548 So. 2d 656 (Fla. 1989) and Tullis

v. State, 556 So. 2d 1165 (Fla. 3d DCA 1990). The trial court was
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correct that these cases set forth the correct nethod by which to
evaluate the adm ssibility of the evidence, however the trial court
m sapplied that nethod. Under Edwards and Tullis the evidence of
Seigel's drug use was adm ssi bl e.

Under both these cases evidence regarding drug usage is
adm ssible if it can be shown that the w tness had been usi ng drugs
at or about the time of the incident which is the subject of the
wWitness's testinony or if it is shown by other relevant evidence
that the drug usage affects the witness’ ability to renenber or
recount. Seigel stated that she used cocaine, if not on the day of
the homcide, then very recently. Very recently, according to her
deposition testinony, neant that there was only a break in the drug
usage if she was sleeping it off or on her way to purchase nore
drugs. Thus, Seigel, by her own adm ssi on was usi ng cocai ne about

the time of the hom cide. Nei ther Edwards or Tullis excluded

evi dence which was recent -- in Edwards the w tness had not used
drugs for several years and in Tullis the del usional behavi or which
was excluded had occurred six nonths after the conversations
between the witness and the defendant. In fact, in Tullis the
def endant was allowed to cross-exam ne the wi tness about his pre-
i ncarcerative drug usage.

In this case it was also clear that Seigel suffered from
menory probl ens. The deposition is replete with incidents that

Seigel was unable to recall. (See, for exanple, Vol.B§6,
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C1010, 1016, 1025, 1029, 1164, Vol .7, C971) Seigel was even unsure if
she had used cocaine on the day of the homcide. Seigel admtted
to short termnenory | oss as well, sone of which resulted due to a
aut onobi |l e acci dent. Seigel’s nother also confirmed Seigel
suffered nenory loss. (Vol. 24, R1852) Wth this independent
corroboration of nmenory probl ens, testinony about Seigel’s cocaine
usage was adm ssi bl e.

By prohibiting M. Trease fromi npeachi ng Seigel with specific
information, the jury was likely to believe that Mercuri o's cross-
exam nation was ". . . a speculative and baseless |ine of attack
on the credibility of an apparently bl anel ess wi tness" Davis, 415
US at 318. M. Trease was at |l east entitled to an opportunity to
| evel the playing field. The nmeans by which he could present his
defense and denonstrate to the jury the fallibility of Seigel's
testinony was denied to him The jury was entitled to have the
benefit of the defense theory before them so they could nake an
informed decision as to what weight to place on the crucial
testinony of Seigel. Because this opportunity was not afforded to
the jury and M. Trease, the conviction nmust be overturned.

B. THE TRIAL COURT ERRED IN ALLON NG A PRI OR CONSI STENT
STATEMENT OF SEIGEL'S TO BE ADM TTED | NTO EVI DENCE

After Seigel had testified at trial and been cross-exam ned,
the State sought to introduce the taped interview that Seigel had

given to the Pennsylvania police upon her arrest. In this
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statenent, Seigel clained that M. Trease had commtted the
hom ci de. The statenent did not differ in any material fashion
fromher trial testinony. The State clainmed that it was entitled
to present this evidence of a prior consistent statenent to rebut
the defense's alleged charge of recent fabrication. The defense
objected strongly, arguing to the court that it had certainly not
made the claimthat Seigel was recently fabricating her testinony.
It was the defense position that Seigel had |lied all along, both in
that initial statement to the Pennsylvania police and during her
trial testinony when she clainmed that M. Trease had commtted t he
hom ci de. (Vol .23, R1869) The trial court ruled that the statenent
could be admtted, but that any references to the facts subject to
the notion in limne would be renoved. The tape was then played to
the jury during the testinony of the Trooper Keffer, who conducted
the interview
The tape is enotional and hysterical. As explained by the
of ficer, one of the sounds on the tape is the sound of paper being
shredded by Sei gel. She was apparently given a stack of paper
towel s, which she tore up during the statenent.
The trial court's ruling permtting the introduction of the
prior consistent statenent was error. It anounted to an inproper
buttressing of Seigel, a severely prejudicial action in this case

whi ch conpl etely hinged upon her credibility.
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"I't is well established that a witness's prior consistent
statenents are generally i nadm ssible to corroborate that witness's

testinony." Jackson v. State, 498 So. 2d 906,909 (Fla. 1986)

accord, Dawson v. State, 585 So. 2d 443, 444-45 (Fla. 4th DCA

1991). Section 90.801(2)(b), Florida Statutes (1995), sets forth
an exception to that general rule- when the prior consistent
statenent is offered to rebut an express or inplied charge of

i nproper influence, notive, or recent fabrication. Chandl er v.

State, 22 Fla. Law Wekly S653 (Fla. October 16, 1997); State v.
Jones, 625 So. 2d 821, 826 (Fla. 1993); Cortes v. State, 670 So. 2d

119, 121 (Fla. 3d DCA 1996); Colutino v. State, 620 So. 2d 244, 245
(Fla. 3d DCA 1993). However, the exception applies only when the
prior consistent statenment was made before the existence of the
fact which gave rise to the inproper influence or notive to
falsify. Jackson, at 910; Cortes, at 121; Colutino, at 245; and
Dawson v. State, 528 So. 2d 1309, 1311 (Fla. 2d DCA 1988).

As previously stated, the main issue at trial was whether or
not M. Trease or Hope Seigel had killed Paul Edenson. At trial,
def ense counsel on cross-exam nation, tried to establish that the
killer was Hope Seigel. Seigel's notive to lie and claim M.
Trease was the killer was obvious- to prevent herself from going
to prison for the rest of her life or to avoid the electric chair.
This notivation was present fromthe begi nning, not just after her

formal arrest and after she had made a pl ea bargain. Wile Seigel
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obviously wanted to keep the benefit of her plea bargain, which
required her to pin the homcide on M. Trease and testify
consistently with the statenments she gave upon her detention in
Pennsylvania, it is equally clear that her notivation all al ong was
| essen the severity of her own punishnment and secure favorable
treatnent for herself. In this case, the notive for Seigel to
testify falsely existed fromthe tinme of her detention on. (Vol. 23,
R1748) Seigel knew she was in serious trouble wwth the law. She
acknow edged this to her nother and to her friend Heather. Seigel
also admtted that she and M. Trease had conversations about the
potential penalties the <crime carried on their flight to
Pennsyl vani a. (Vol . 7, C1219; Vol .23, R1734) Seigel's notivationto
lie about her involvenent was present when she was stopped in
Pennsylvania. It did not only arise after she was offered a plea
bargain. The plea bargain only reinforced the notivation to lie,
as it was conditioned upon Seigel giving testinony consistent with
her initial statenment. (Vol. 23, R1803)

The existing case law requires that the prior consistent
statenment be nmade before the existence of the fact giving rise to
a notive to testify in order to be adm ssible. In this case
defense counsel did not suggest or inply there were nultiple

reasons to fabricate or offer two different notives in different

tinme periods as in Chandler, supra. Nor did the defense i nply that

Seigel's story had changed after she nade her plea. See, Anderson
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v. State, 574 So. 2d 87 (Fla. 1991). Thus, it was error for the
statenent to be admtted and it cannot be said that the error was
har m ess.

The erroneous adm ssion of a wtness's prior consistent
stat enment shoul d not be deened harmnl ess when the credibility of the
witness is critical to the case. Although in Anderson this Court
found the adm ssion of one statenment harmless, but it did so only
after determning that a far nore damaging prior consistent
statenent was admi ssible. In this case that does not exist.

Not only was the state allowed to buttress Seigel's testinony,
they did it through a police officer. It is especially harnful to
allow the State to bolster the credibility of such a wtness
through the testinony of a police officer because the police
officer is generally regarded by the jury as disinterested,

obj ective, and highly credible. Rodriqguez v. State, 609 So. 2d

493, 500 (Fla. 1992), cert. denied, 510 U. S. 830, 114 S. C. 99,
126 L. Ed. 2d 66 (1993); Barnes v. State, 576 So. 2d 439 (Fla. 4th

DCA 1991); Quiles v. State, 523 So. 2d 1261 (Fla. 2d DCA 1988).

Absent any evi dence that Seigel's notive to fabricate her testinony
had occurred before her plea agreenent, the adm ssion of the prior
statenent was clearly error. The inproper and prejudicial
adm ssion of this testinony requires that M. Trease's conviction

be reversed for a new trial.
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| SSUE |V
THE TRI AL COURT ERRED I N ADM TTI NG
EVI DENCE OF OTHER BAD ACTS OF MR
TREASE.

Pre-trial, the State filed four separate notices that it
intended to utilize WIllians Rule evidence. (Vol.1, C118-119;
Vol . 3, C374-375; Vol .4, C513-314) Defense counsel filed a notion
obj ecting to each notice, arguing the evidence was bei ng used only
to show propensity and bad character. (Vol.4, C637-638) A hearing
was held on the adm ssibility of these matters on Novenber 22,
1996. (Vol .14, R258-362). The State argued that it was seeking
adm ssion under Florida Statutes Section 90.404(2)(a), with the
exception of the testinony relating to Shorin and the theft of the
mur der weapon. (Vol.14, R332-338) The State argued that the
questioning of the other fenales established a unique nodus
operandi and, nost inportantly, corroborated the testinony of
Seigel. (Vol.14, R334-335) At that hearing defense counsel
conceded that the evidence relating to the burglary of David
Shorin’s hone was adm ssible. (Vol.14, R329) However, defense
counsel continued to object to the testinony of Bridgette Berousek,
Heat her Tom | son, Ken Creye, and Joe Bavaro as failing to be
sufficiently simlar, not rel evant, and only show ng propensity and
bad character. (Vol. 14, R327-331) The court ruled that the State

woul d be permtted to introduce the evidence. The State chose to
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offer the testinony of Tom | son and Berousek, but did not offer
testi nony about Creye and Bavaro.

The defense also objected to other bad act or character
evidence that was admtted at trial which portrayed M. Trease as
a liar. Over objection Seigel, Becky Bishop, and Edjanira Viana
testified that M. Trease had lied to themby telling themthat he
was a police officer or had worked for the police or DEA. (Vol. 23,
R1625; Vol . 24, R1777-1778; Vol .25, R2231)

Heat her Tom | son, Detective WIldtraut, and Seigel were
permtted to testify over defense counsel's objection that M.
Trease took Vicodin and Valium for a heart condition.(Vol.25,
R2101; Vol . 27, R2513) Subsequent to Berousek, the State called
Dr. Spehre, who testified that the nmedication M. Trease was taking
were not heart nedications. (Vol.27, R2357)

At trial Heather Tom | son testified over objection that while
Seigel and M. Trease were staying wth her in Pennsylvania after
the murder, M. Trease asked her if she knew anybody that had a
safe, of any stores with safes, or if she knew anyone who was rich
that they could rob. (Vol. 25, R290-2100)

Becky Bishop testified that she had net M. Trease in at a bar
i n Sarasota the week before Hall oween in 1994. (Vol .25, R2228) They
dated for a nonth, during which tine M. Trease asked her to marry
him (Vol.25, R2229-2230) M. Trease told her that he worked in | aw

enforcement as a drug enforcenent agent. (Vol.25, R2231) She
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observed himpractice martial arts. Bishop was asked if M. Trease
ever threatened her, to which a notion for mstrial was nmade and
deni ed. (Vol.25, R2232-2233) M. Trease told Bi shop that they could
make a | ot of nobney because she was a nassage therapi st and had
rich clients. (Vol.25, R2233-2234) That response was stricken by
the court. (Vol.25, R2234)

No notice was filed by the State regarding the follow ng
testi nony, however, Jeffery Colson testified that he was from
Nevada and knew M. Trease. (Vol.27, R2440) They had a busi ness
rel ati onship several years earlier. (Vol.27, R2441) Once, while
visiting M. Trease, M. Trease denonstrated to Col son sone narti al
arts noves. (Vol.27, R2441-2) M. Trease also showed Colson a
coll ection of handmade knives with very |ong blades and superi or
wor kmanshi p. (Vol .27, R2443) He denonstrated to Col son how one
person m ght disable another when defending oneself. (Vol.?27,
R2443) The denonstration included placing a knife against
sonmeone's throat. (Vol.25, R2444) M. Trease stood face to face
wi th Col son during the denonstration. (Vol. 25, R2445)

Bridgette Berousek testified that she had a relationship with
M. Trease during the early part of 1995, from February to May.
(Vol .27, R2449) They lived together, but she saw himlast at the
end of May. (Vol.27, R2450) |In March 1995, M. Trease asked her if

she knew anyone that had any val uabl es, drugs, noney, or safes.
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(Vol .27, R2451) M. Trease wanted to burglarize them (Vol.?27
R2451) Berousek chose not to share any information.

Berousek also testified she saw M. Trease practice nmarti al
arts. (Vol.25, R2451)

On cross, defense counsel attenpted to ask Berousek about her
encounter with Seigel at her job site. The court refused to all ow
the jury to hear the evidence, but the proffer stated that Seigel
was angry and appeared to be under the influence of drugs or
al cohol . (Vol.27, R2462) Wen Seigel spoke, she nade no sense
(Vol . 27, R2463)

Wllians Rule governs the admssibility of simlar fact
evidence and i s codified at Section 90.404(2)(a), Florida Statutes,
(1995). It permts the adm ssion of simlar fact evidence of other
crinmes, wongs, or acts when relevant to prove a material fact in
i ssue, such as notive, opportunity, intent, preparation, plan
know edge, identity, or absence of m stake. It is inadm ssible
where it is relevant solely to prove bad character or propensity.
As with all evidence, simlar fact evidence is also excludable
under Section 90.403, Florida Statutes (1995) when its probative
value is substantially outweighed by its prejudicial inpact,
confusion of the issues, msleading the jury, or needless
presentation of cunul ative evi dence.

The evidence admtted in this case as simlar fact evidence,

t hat being the solicitations about conmtting other burglaries, was
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not properly admtted under Section 90.404(2)(a), Florida Statutes
(1995). Inthis case the State's contention was that this evidence
was rel evant to the i ssue of identity. "Although simlarity is not
a requirenment for adm ssion of other crine evidence, when the fact
to be proven is, for exanple, identity or common plan or schene it
is generally the simlarity between the charged offense and the
other crinme or act that gives the evidence probative value."

Wllians v. State, 621 So. 2d 413, 414 (Fla. 1993) Upon exam ni ng

the testinony relating to these conversations, it is clear that the
evi dence was not of sufficient simlarity to the charged offense to
render it of sufficient probative value to qualify for adm ssion as
simlar fact evidence.

Per haps t he nost glaring difference between the actual offense
and these conversations is that there were only conversations.
There were no conpleted burglaries. There were no details as to
how the other burglaries would be commtted, there were nerely
conversations about whether or not there were potential nonies to
be obtained. There is really no way to conpare simlarities and
dissimlarities between the two due to the limted nature of the
conversations. There are sinply not enough facts present in the
solicitation conversations to give them any uniqueness at all.
Thus, the threshold question of adm ssibility, that of simlarity,

is not net.
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The conversations were al so not adm ssi bl e because they did
not involve conpleted crinmes. The Second District Court of Appeal

in Audano v. State, 641 So. 2d 1356 (Fla. 2d DCA 1994), held that

before collateral crines can be admtted under WlIllians Rule
t here must be cl ear and convi nci ng evi dence that the forner of fense
was actually commtted by the defendant. Certainly with regards to
t he conversati ons between M. Trease, Berousek, and Tom | son there
was no evidence that any offense at all was commtted. Appellant
submts that the testinony, on the authority of Audano was not
adm ssi bl e.

Even if this Court disagrees with Appellant's contention that
t he conversati on about other burglaries is sufficiently simlar to
qualify as Wllians rule evidence, that does not automatically
render it admssible. Collateral crinme evidence is not relevant
and adm ssible just because it involves the sane type of offense.

Peek v. State, 488 So. 2d 52 (Fla. 1986). |If the collateral crine

evi dence tends only to prove propensity or bad character it is also

excl udabl e. Peek, gquoting Drake v. State, 400 So. 2d 1217 (Fl a.

1981). For exanple, in Castro v. State, 547 So. 2d 111 (Fl a.

1987), the defendant was charged with stabbed the victimto death.
The state presented collateral crine evidence that four days before
Castro had ripped up a sheet and tied and gagged anot her man and
then threatened to stab him This Court ruled that the adm ssion

of the collateral crine evidence relating to this incident should
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not have been admtted. This Court found that this evidence was
not relevant to any material fact in issue and the only discernible
purpose for it was to show a bad character and propensity for
vi ol ent behavi or. In this case, the testinony about the
solicitations to commt burglaries showed only M. Trease's
propensity to commt crime and to establish that he was a bad
person. It did not establish his identity as the killer, as the
state had argued. It quite sinply had no other purpose than to
convince the jury that M. Trease was a bad person who was
constantly trying to induce others to commt crinme as it was not
relative to any material fact in issue. Appellant submts that not
only does the testinony of Berousek and Tom | son not involve the
sane type of offense, but that even if stretched to the outernost
[imts in that regard, it is still not relevant.

Any inplication of collateral crimes not relevant to any

material fact in issue should not be admtted. Czubak v. State, 570

So. 2d 925 (Fla. 1990). This Court has held that the erroneous
adm ssion of irrelevant collateral crine evidence is "presuned
harnful error because of the danger that a jury will take the bad
character or propensity to crine they denonstrated as evi dence of

guilt of the crinme charged." Castro, at 115, quoting Straight v.

State, 397 So. 2d 903, 908 (Fla.), cert. denied, 454 U. S. 1022, 102

S. CG. 556, 70 L. Ed. 2d 418 (1981). The State has the burden of

proving that the error was not harm ess beyond a reasonabl e doubt .
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State v. DD@Quilio, 491 So. 2d 1129, 1135 (Fla. 1986). In this case

the State cannot neet that burden. There was no direct evidence
save that of Seigel linking M. Trease to this crinme. The jury
could easily have been persuaded that if M. Trease had been
willing to commt other burglaries, then Seigel was telling the
truth. This error of showi ng bad character on the part of M.
Trease was even further conpounded by the trial court's refusal to
al | ow def ense counsel to present an accurate picture of Seigel's
character to the jury. Thus, the error cannot be said to be
harm ess and a new trial is required.

Even if this Court should determne that the testinony
relating to the other burglary solicitations had sone rel evance,
relevancy is not the sole test for admttance. Even if relevant,
evidence nust still pass the hurdle of section 90.403, Florida
Statutes (1993). Section 90.403 excludes evidence, even if

rel evant, where the probative val ue of such evidence i s outwei ghed

by its prejudicial inpact. As this Court held in Sexton v. State,
22 Fla. Law Weekly $S469 (Fla. July 17, 1997), the trial court nust
bal ance the inport of the evidence with respect to the case of the
party offering it against the danger of unfair prejudice. Only
when the unfair prejudice substantially outweighs the probative
val ue of the evidence should it be excluded.

In this case the scales are tipped in favor of exclusion.

Wi | e counsel cannot conceive of the slightest relevancy of this
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evidence to a material fact in issue, even identity, the probative
val ue of the evidence of these conversations was margi nal at best.
The prejudicial inpact, however, was great. It certainly inplied
to the jury that M. Trease was seeking to becone a one man crine
wave. Thus, when bal anced, the evi dence shoul d have been excl uded.

In addition to the inproper testinony about the burglary
solicitations, the trial court also erred in admtting the
testinmony relating to the claim by M. Trease that he used the
medi cations Vicodin and Valium for a heart condition, which was
then testified to as being a lie. Wether or not M. Trease used
the nedication for his heart or nerely took it was of no rel evance
to any issue in this case. Al it did was to portray this non-
testifying witness who had not placed his credibility in issue by
taking the stand to be a liar. M. Trease had not offered any
evidence relating to his truthfulness, therefore char act er
evidence of this type as offered by the State was inadm ssible

under Section 90.404 (1)(a), Florida Statutes (1995); Al bright v.

State, 378 So. 2d 1234 (Fla. 2d DCA 1979); Lewis v. State, 377 So.

2d 640 (Fla. 1979).

The State was al so all owed to present additional evidence
whi ch had no rel evance to a material fact in issue and severed only
to portray M. Trease as soneone of bad character and a liar.
Seigel, Bishop, and Viana all testified that M. Trease had told

themthat he worked as a police officer or for the DEA. Again, all
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this testinony anounted to was an inproper attenpt to paint M.
Trease as a liar before the jury.

Even assum ng, by sone stretch of the inmagination, that M.
Trease's reputation for truth and veracity had been placed into
i ssue, the testinony about the drugs and work as a police officer
wer e not proper nethods of inpeachnent. A w tness's reputation for
truth and veracity may not be inpeached by the introduction of
specific instances of dishonesty. Instead, only the general
reputation within the community for truth and veracity of the
person in question may be testified to Section 90.405, Florida

Statutes (1993); Hodges v. State, 403 So. 2d 1375 (1981),

rev.denied, 413 So. 2d 877 (Fla. 1981). At the tinme of its
introduction into evidence there was no basis for adm ssion. The
adm ssion of this inproper character evidence demands that a new
trial be granted, especially when the prejudicial inpact is added
to that of the i nproper adm ssion of the Wllians rul e evidence of
ot her burglary solicitations.

The State was al so able to admt the testinony of M. Col son,
an acquaintance of M. Trease from several years previous in
Nevada. M. Colson testified that he was shown a collection of
handmade knives belonging to M. Trease. The adm ssion of this
testinony was conpletely irrel evant. In this case there was no
issue relating to the origin of the knife and no suggestion that it

was a knife of any uni queness. Seigel admtted that she obtained
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the knife fromM . Edenson's own kitchen drawer. The knife used in
the hom ci de was recovered fromthe | ake where it had been t hrown.

In Castro v. State, 547 So. 2d at 114, the state was allowed to

present testinony froma witness who lived in the sanme apartnent
house as the defendant that several days after the nurder he had
found a steak knife outside the defendant's apartnent buil ding.
This Court ruled the adm ssion of this testinony was not rel evant
where it was undisputed that this knife could not be the nurder
weapon because the defendant had broken the knife used in hom cide
into pieces and had throwmn it into a | ake. Thus, this evidence of
M. Trease's ownershi p of handmade kni ves several years earlier had
no relevance and was |ikew se not adm ssible in this case. Once
again, the adm ssion of this evidence was extrenely inflammtory
and prejudicial to the jury. It again only served to show, once
again, that M. Trease had a propensity toward viol ence.

Lastly, the State al so i ntroduced through M. Col son that M.
Trease, several years earlier, had denonstrated a defensive nove
using a knife placed agai nst the throat. The nove was acconpli shed
wth M. Trease and M. Col son standing face to face. According to
Col son, it was not done in a threatening manner and he was not
af rai d. Again, this testinony had no relevance to the present

case. In Escobar v. State, 22 Fla. Law Wekly $S415 (Fla. July 10,

1997), this Court held that evidence that the defendant had held a

pi stol to another man's chest and threatened to kill him was not
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adm ssible in the defendant's trial for killing a police officer
because it only proved bad character. The description of the
i nci dent between M. Colson and M. Trease was in no way simlar to
t he i nci dent and nmet hod by whi ch Sei gel had cl ai med that M. Trease
had cut M. Edenson's throat. In the homcide M. Trease,
according only to Seigel, was never intimated to have been pl aced
in a defensive posture. According to Seigel, the nurder was
clearly one of fear by M. Edenson and aggression by M. Trease.
Wth no simlarity, no qualifications as a prior bad act or crine,
the testinony of Colson nust fall into the category of evidence
whi ch again, only established a propensity to viol ence.

When the entire record in this case is exam ned as a whol e,
the cunulative result is that of a trial characterized by great
unfairness and prejudice. In addition to the objected to errors
detail ed above, there were other instances of inproper evidence
being admtted, admttedly sonetinmes w thout objection or where
obj ections were sustained, which further created an atnosphere of
mani f est injustice.

For exanpl e, the defense had specifically sought a Motion in
Limne to prevent the State fromintroducing testinony relating to
M. Trease's statenents concerning his sexual conquests. Despite
the court's pretrial ruling that this would be i nadm ssible, on two
separate occasions the prosecutor intentionally delved into this

area. First, Trooper Richard Terek was asked if M. Trease had
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made any comments concerning his associations with wonen. (Vol. 25,
R2118) The court sustai ned defense counsel's objection. Despite
this, the prosecutor then asked Agent Mark Sykes if M. Trease had
referred to hinself as the "Geat Anerican G giolo". (Vol . 25
R2135) Agai n defense counsel objected and the jury was ordered to
di sregard the question. Another exanple of intentional efforts by
the State to introduce irrel evant testinony was the question put to
Becky Bi shop as to whether M. Trease had ever threatened her, to
whi ch an obj ecti on was sustai ned. Likew se there were instances of
unobj ected to testinony, such as Seigel's testinony that M. Trease
stated during their trip to Pennsylvania that if they were stopped,
he woul d "cap"” the cop which were extrenely prejudicial. (Vol.24,
R1733) Al though questionably preserved by defense trial counsel
for independent review, instances such as this only served to
further inpinge upon M. Trease's right to a fair trial. \Vhile
i nstances such as these may not be appropriate for individua
consideration, the cunulative effect of all this testinony of
little to no probative val ue and great prejudicial inmpact can still
be considered in reviewing the record as a whole when the
har nf ul ness of the unquestionably preserved errors addressed in
both this issue and the preceding i ssue are consi dered.

Wen viewed in its entirety, the record before this Court
cannot support the conclusion that M. Trease received a fair

trial. The conbined restrictions of his right to present a defense

72



TABLE OF CI TATI ONS (conti nued)

and to effectively attack the credibility of Seigel as argued in
| ssue 111 conmbined wth the grossly unfair adm ssion of irrel evant
and highly prejudicial collateral crinme and character evidence
outlined in this issue vitiated any senblance of due process in
this case. At mninum M. Trease was entitled to a |l evel playing
field, and he was denied even that. The pervasive and manifest
unf ai rness which occurred in this case requires that the conviction
be reversed and M. Trease be afforded a newtrial during which the

basic tenents of due process are respected.
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| SSUE V
THE TRI AL COURT ERRED I N ASSI GNI NG
LITTLE OR NO WEIGHT TO THE
M Tl GATI NG FACTOR THAT MR TREASE
HAD ADJUSTED WELL TO | NCARCERATI ON
AND ASSI STED |IN PREVENTING THE
SUI Cl DE OF ANOTHER | NMATE

During t he penal ty phase, defense counsel introduced testinony
from several jail guards that M. Trease had adjusted well to
i ncarceration and that when another inmate in his cell had tried to
commt suicide, M. Trease had alerted the guards and assisted in
preventing the man's death. The trial court considered this in
mtigation of the death sentence. 1In both his witten order and
oral pronouncenent, the trial court stated that he had considered
this factor and was giving it little or no weight. (Vol.31, R3093;
Vol . 12, C2235)

It was error in this case for the trial court to give this
mtigator no weight. This Court has consistently held that
although it wll not review the anmount of weight assigned to a
mtigator, the trial court is required to consider each mtigator

and assign it some weight- it cannot assign a mtigator no weight.

See, Spencer v. State, 691 So. 2d 1062 (Fla. 1996). The tria

court's ambi guous order in this case makes it just as |likely that
he gave this mtigator no weight as opposed to little weight.

Because of this anmbiguity, it cannot be determned if the principal

74



TABLE OF CI TATI ONS (conti nued)

outlined in Spencer was foll owed. The case nust be returned to the

trial court for a proper weighing consideration of this factor.
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| SSUE VI
THE TRI AL COURT ERRED I N FI NDI NG THE
AGGRAVATI NG FACTOR THAT THE HOM Cl DE
WAS COW TTED TO AVAO D ARREST.

In his sentencing order the trial court found that the
aggravating factor of the capital felony being conmtted to avoid
or prevent a |lawful arrest or effecting an escape fromcustody had
been established. (Vol.12, C2236) The trial court relied upon the
testinony of Seigel, who had stated that M. Trease told her that
M. Edenson had to be killed to prevent his identification and
because the victimhad torn his shirt. The court found that the
evi dence established the dom nant notive for the killing was to
avoi d arrest.

In Preston v. State, 607 So. 2d 404, 409 (Fla.1992), this

Court held that in order to establish this aggravating factor where
the victimis not a |l aw enforcenent officer, the State nust show
that the sole or dom nant notive for the murder was the elimnation

of the witness. Accord, Perry v. State, 522 So. 2d 817, 820 (Fl a.

1988). In this case it is not clear whether the dom nant notive
for the killing was because M. Edenson m ght know M. Trease or if
the killing occurred inafit of rage over the thwarted robbery and
the torn shirt. Seigel testified that during the confrontation
when M. Trease's shirt was torn, he told M. Edenson that he had
torn his shirt and that he should kill him for that. (Vol.?23,
R1662) It is entirely possible that rage fueled the hom cide
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rat her than subsequent identification and that irrational rage was
t he dom nant notive for the killing. Because of the possibility of
anot her notive, it is error to apply this aggravator to the instant

case.
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CONCLUSI ON

Based on the foregoing argunents and citation of authorities,
Appel I ant respectfully requests that this Honorable Court reverse
the sentence of the lower court and remand this cause for a new

trial.
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