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PRELI M NARY STATEMENT

Petitioner will be responding to Issues Il, Ill, and IV as set
forth inthe Initial Brief and Answer Brief. Petitioner wll rely
upon the arguments and citations of authority as presented in the

Initial Brief for Issues |I,V, and VI.

ARGUMENT

| SSUE 11
VWHETHER THE TRIAL COURT ERRED IN
REFUSI NG TO APPO NT DI FFERENT COUN-
SEL (AS STATED BY THE APPELLEE)

Appel lant argued in his Initial Brief that his court-appointed
attorney, Fred Mercurio, should have been relieved of his represen-
tation of Appellant by the trial court and that it was reversible
error for the trial court to fail to take this action when
requested to do so by both Appellant and counsel. As the state
concedes, the relationship between counsel and Appell ant was not
the best, to say the least. As both Briefs have extensively
chronicled, (State's Brief at p.49-61; Appellant's Initial Brief at
p.33-41) the attorney-client relationship was severely strained.
The significant difference of opinion that remains is whether or
not the deterioration reached the point where it was i npossi ble for
counsel to render effective assistance of counsel to Appellant.

The State argues that by virtue of the fact that a trial
occurred that counsel was able to present an effective defense.

1
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(State's Brief, at p. 62) Appellant disagrees. Appellant would
suggest that an effective defense would have resulted in a
different outconme at trial than a quilty verdict and a death
recomendation of 11-1. Appellant does not agree with the State's
assertion that defense counsel's cross-exam nation of key wi t nesses
was capable or that the wtnesses presented by the defense,
especially in penalty phase, woul d not have been nore effective had
there been an adequate attorney-client relationship established
bet ween Appel | ant and counsel .

Defense counsel was l|argely responsible for creating the
actual conflict of interest that arose between Appellant and
hi mrsel f when he chose to nake ill-advised comments within the
hearing of a jail guard, Janes d ay. Counsel's statenents in
Clay's hearing that he did not believe that many of his client's
were innocent, and in fact, felt nost were guilty coupled with his
earlier responses to Appellant that he m ght work harder on a case
i f he had evidence that his client was 100%i nnocent certainly were
not caused by or the fault of Appellant. Many of Appellant's
concerns were related to his belief that counsel was not working
hard enough for him

Appel lant, as is every defendant, is unquestionably entitled

to conflict-free counsel. Hol | oway v. Arkansas, 435 U S. 475
(1978) . Appel l ant asserted he had a conflict with counsel and
counsel, in his witten notion seeking wthdrawal, asserted a
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conflict as well. The right to conflict-free counsel is anong
those constitutional rights so basic to a fair trial that any
infraction regarding it cannot be treated as harmless error.

Hol | ownay.
In Cuyler v. State, 446 U S. 335, 349 (1980), the United

States Supreme Court held that the Sixth Anmendnent right to
ef fective assi stance of counsel enconpasses the right to represen-
tation free fromactual conflict. \Whether or not conflict exists
is a mxed question of law and fact. When a defendant can
denonstrate actual conflict, he nust also show that the conflict
had an adverse effect on his lawer's representation. Once
conflict and adverse effect are shown by the defendant, prejudice

is presuned. See also, Lightbourne v. State, 829 F. 2d 1012 (11th

Cr. 1987); diver v. Wainwight, 782 F. 2d 1521, cert. denied,

U S, 107 S. C. 313, 93 L. Ed. 2d 287 (1986).

The record denonstrates, as argued above and in the Initial
Brief, that the disintegration of the lawer-client relationship
caused an actual conflict of interest to devel op and, according to
defense counsel's Mtion to Wthdraw, led to an inability on
counsel's part to provide effective assistance of counsel. Wile
Appel I ant has never clainmed he was not responsible for part of the
problens, it is equally clear that defense counsel was independ-
ently and solely responsible for |large portions of the problem as

well, namely his ill-advised conversation in the jail elevator.
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The record al so denonstrates that the resulting | ack of any
attorney-client relationship led to an adverse effect inthe trial.
Counsel and Appellant did not work well together, in fact,
Appel  ant refused to be present during penalty phase.

Appellant, is thus presuned to be prejudiced by counsel's
continued representation of him Hs Sixth and Fourteenth
Amendnent rights to counsel under the United States Constitution
wer e vi ol at ed. Appel l ant should be granted a new trial wth

di f ferent counsel.

ISSUE I11
VWHETHER THE TRI AL COURT ERRED I N THE
ADM SSI ON  OF THE TESTI MONY AND
PRI OR CONSI STENT STATEMENTS OF THE
CO- DEFENDANT HOPE SEI GEL ( AS STATED
BY THE APPELLEE)

The State's main contention with regard to this issue is that
def ense counsel, through various incidents, failed to preserve
these clains for appellate review Appellant disagrees with this
assertion and maintains that the record is adequately preserved.

The State's first claimis that because the issue of Seigel's
background was brought to the trial court's attention by the State
when they filed a Motion in Limne to exclude testinony about
Seigel and to limt defense counsel's inquiry into the areas
referred to in the notion that Appellant is sonehow barred from
arguing the correctness of the rulings of the trial court wth

regard to that notion. The State's argunent seens to be that

4
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because defense counsel didn't bring up the issue first, he nust
not have wanted to delve into the areas outlined in the notion and
therefore, waived his right to argue the correctness of the rulings
of the trial court on themin the direct appeal. The State cites
no case law for this proposition and Appell ant has been unable to
unearth any |aw which penalizes defense counsel or holds that a
wai ver occurs when the State is the first on the draw and files a
motionto limt what it anticipates the defense will do with one of
their witnesses. Obviously, such a rule of | aw woul d nake no sense
and would unfairly and unconstitutionally permt the State to
thwart any appellate review on evidentiary matters if they could
beat defense counsel to the courthouse door by filing limting
not i ons.

Further, once the issue was brought to the court's attention
and hearings held onit, it would serve no purpose for the defense
to file notions arguing the alternative. The main key to whet her
an issue is preserved for appeal whether or not the objections are
sufficiently specific so as to apprise the trial judge of the error
and to preserve the record for intelligent review on appeal.

Bohannon v. State, 546 So. 2d 1081, rev. denied, 557 So. 2d 35

(Fla. 1990); Wenzel v. State, 459 So. 2d 1086 (Fla. 2nd DCA 1984).

At the hearing on the notion, the record is perfectly clear as to
the basis for defense counsel's objections to the trial court's

l[imting ruling. The trial court was aware of the basis for
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def ense counsel's objections. The witten order presented by the
court to defense counsel during the trial made it clear that the
court was continuing to nmake the same rulings. There is no
gquestion as to what issues are being brought before this Court for
review and the record provides sufficient basis for this Court to
conduct an intelligent review of the matter.

The State next clains waiver occurred on Decenber 2, 1996,
during trial, when the trial court provided defense counsel for the
first time wth a witten order which spelled out the trial
court's prior oral ruling with regard to the Mtion in Limne.
Counsel did advise the court that he had no objection to the order.
(Vol . XXI'I, TR1415) The State contends that this constitutes
wai ver of any claim Appellant, however, disagrees. The record
does not refl ect that defense counsel acqui esced to the correctness
of the ruling, nerely that he agreed that the witten order
accurately refl ected what t he j udge had previ ously
rul ed. (Vol . XXl |, T1416- 1419) Agreeing that the witten order was an
accurate reflection of a prior verbal ruling is not and shoul d not
be interpreted as agreeing as to the correctness of the | egal basis
for that ruling. Thus, factually this situation differs fromthose
cases cited by the State which set forth the standard for proce-
dural bar which arise when a | awer acquiesces to the ruling of a

trial court. (State's Brief, at p. 67-68)
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At the hearing on the Mtion in Limne held on Novenber 22,
1996, defense counsel certainly did not agree with the State's
position or the ruling of the trial court. (Vol.XlV,T260-266)
Def ense counsel specifically argued to the court that he be all owed
to delve into Seigel's background, specifically points 1,2, and 3
of the notion because they went to her credibility and her ability
to accurately renenber events. (Vol. XV, T261;265-266) Thus,
contrary to the State's assertion that the argunent advanced in the
Initial Brief is strictly the creation of Appellate counsel, trial
counsel also argued to the trial court that this information about
Seigel was critical to the defense.

The State next clainms that Appellant's brief fails to nention
that Seigel put an ad in the paper advertising an escort service
under the nanme of " Luscious Lucinda". This is not correct. The
Initial Brief on page 45 specifically references the "Luscious
Luci nda" episode. Seigel clainmed that Appellant wanted her to do
this, yet the record also reflects that Seigel went alone to place
the ad, that Trease did not force her to do it, that she was not
opposed to doing this type of work or to placing the ad, and that
prior to even neeting Trease, Seigel had advertised her willingness
to perform the sane type of services under the nane "Dancing
Beaut y". The State, however, fails to nention these additiona
facts in their claimthat Appellant counsel omtted facts surround-

ing this act of Seigel's fromthe brief.



TABLE OF CI TATI ONS (conti nued)

The State further contends that trial counsel specifically
acqui esced to the trial court's ruling regarding the adm ssibility
of Seigel's prior drug use at the tinme of the incident. Again, the
record does not reflect acquiescence as to correctness of the
application of the |l aw, but rather only as to counsel understandi ng
what the trial court had ruled and agreeing to abide by that
ruling, even if incorrect. The trial court, as argued in the
Initial Brief, msapplied the Edwards standard. Wen faced with
the trial court's ruling agai nst him defense counsel acknow edged
that he woul d abide by the ruling. (Vol. XV, TR267-268) The record
no way reflects that defense counsel agreed with the court as to
the court's application of the law. Thus, the issue is properly
before this Court for review

Appel  ant continues to hold the position that the trial court
incorrectly applied the Edwards standard. The cases relied upon by
the Appellee in the Answer Brief to support the ruling of the
trial court are factually distinguishable fromthe instant case.

For exanmple; in Geen v. State, 688 So. 2d 301 (Fla. 1996), the

opinion relates that the witness in question had been an al coholic
three years before the incident and denied having had a drink on
the date of the crine. There was no evidence to contradict this
assertion, and therefore, this Court held that there was no basis
for the introduction of the witness' prior drinking problens under

Edwards. Likewise, in Jullis v. State, 556 So. 2d 1165 (Fla. 3rd
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DCA 1990), the defense was not allowed to question the wtness
concerning delusions that he had experienced where there was no
evi dence that the delusions had affected the witnesses ability to
observe, renenber, recount, or recall the jailhouse conversations
that he had had with the defendant. The opinion states that these
delusions were not occurring at the tine of the conversation
bet ween the w tness and defendant, in fact they did not begin until
six nmonths after the conversation and the |ast one had occurred a

year and a half before the trial. In both R chardson v. State, 561

So. 2d 18 (Fla. 5DCA 1990) and Wllians v. State, 617 So. 2d 398

(Fla. 3rd DCA 1993), there was no evidence that the w tnesses had
used drugs on the day of the crime or in close connection to that
day and no evi dence that the drug use had affected the m nds of the
W t nesses.

These factual situations are significantly different fromt hat
presented in this case. In this case Seigel admtted that she was
usi ng drugs continuously and regularly at the tine of the hom ci de.
She admtted that smoking marijuana made her "stupid', clearly
| eaving the inplication that cocaine would do no less since is
generally considered to be a far nore serious drug. Sei gel
admtted to significant nmenory problens and on the w tness stand
often clainmed to not renenber things that had occurred during the
tinme i medi ately preceding and after the hom cide. Thus, the cases

cited by the State are not a basis upon which the ruling of the
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trial court can be supported. Appellant submts, that under the
Edwards standard, Seigel's drug usage was adm ssi ble and the tri al

court's ruling was incorrect.

B. The prior consistent statenent

Appellant, in the Initial Brief, argued that the adm ssion of
Seigel's statenment to police which led to her and Appellant's
arrest should not have been admtted because it did not neet the
evidentiary requirenents for adm ssi on and because defense counsel
had not nade clains of recent fabrication. The State contends that
defense counsel did open the door to adm ssion by levying the
accusation of recent fabrication. (State's Brief, at p. 78)

Def ense counsel, 1in arguing against the admssion, very
specifically told the court that it was his position that Seigel
had known all al ong what her exposure was if she was charged with
the nurder and that she had |ied about her involvenent in the
hom cide from the beginning, not just after she was formally
charged or in her trial testinony. (Vol..23, TR1869) Al of the
reasons cited by the State on pages 78-79 of the Brief which were
argued by defense counsel as reasons that Seigel would lie do
not hi ng to undercut counsel's initial claim-- Seigel lied fromthe
beginning to try to avoid arrest and to try to escape the death
penal ty. Appellant submts that choosing to claimthat a w tness

has been a consistent liar and nust continue to do so in order to

10
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achi eve her goal of a |lesser sentence does not "open" the door to
allow ng her prior consistent lies to be admtted into evidence.

The State also cites to F.S. 90.801 (2)(b) and Chandler v.

State, 702 So. 2d 186 (Fla. 1997), in part for the proposition that
a statenent is not hearsay if the declarant testifies at trial and
IS subject to cross-exam nation concerning the statenment. \Wile
Seigel did testify at trial, the chronol ogy of the wi tnesses did
not render her subject to <cross-examnation regarding this
statenent made i n Pennsylvania. The statenent was admtted in the
State's case through a witness other than Seigel after Seigel had
testified and after she had been released from the stand. The
State did not question Seigel about the statenent in Pennsyl vani a,
therefore, the defense, who obviously wanted to exclude the
statenent, would certainly not open the door to adm ssion by
engagi ng i n discussion about it on cross-exam nation.

The record also reflects that the State initially brought to
to the jury's attention the plea agreenent and benefits fromit
t hat Seigel would enjoy. The defense did not delve into this area
first.

The State extensively quotes the case of Shellito v. State,

701 So. 2d 837 (Fla. 1997), in support of their position that the
statenent was admi ssible to rebut a charge of recent fabrication
However, the facts in Shellito present a clear claim of recent

fabrication, unlike the facts presented in this case. In Shellito

11
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the witness, Bays, testified that the defendant had told himthat
he had shot sonmeone. Bays testified that after his arrest 20 hours
after the hom cide on a robbery charge, he told the police what
Shellito said. Bays admitted during cross-exam nation that he was
concer ned about the charges agai nst hi mwhen he nade t he st atenent,
t hat he kept evidence about his case under the mattress in his jail
cell, and that he had read newspaper accounts of the nurder
Shellito was charged with while he was in jail. This Court
pointed out that the questioning of Bays on cross brought out
information which made it appear that Bays had obtained details
about the crime fromthe nmedia and police reports which were not
witten until after Bays had given the statenent. Thus, the calling
of the police officer who took the statenment from Bays before he
woul d have had access to nedia and police reports was adm ssible
to rebut the inference that Bays had made this up recently.

In this case there are no facts which support the claimthat
def ense counsel believed that Seigel had recently fabricated her
trial testinmony such as were present in Shellito. At no tine did
counsel inply that Seigel had obtained confidential information or
had access to anything after the fact. Defense counsel nmaintained
t hat Seigel was, fromthe beginning, aliar, who was very aware of
the potential penalties she face before her arrest and was wi |l ling

to say anything fromthe begi nni ng whi ch woul d | essen her exposure.

12
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The adm ssion of the prior consistent statenent through the police
officer was error in this case.

The restriction of Appellant's ability to present his defense
and adequately confront the wtnesses against him deprived
Appel lant of his rights to due process, a fair trial, and the
confrontation of w tnesses under the state and federal constitu-

tions. Appellant is entitled to a newtrial.

| SSUE |V

WHETHER THE TRI AL COURT ERRED RE-
VERSI BLY IN ADM TTI NG EVI DENCE OF
ALLEGEDLY BAD ACTS OF TREASE

( AS STATED BY THE APPELLEE)

(1) The Tom | son-Bersousek Testinony of Trease's requests for

| nfornation Targeting People Whio Had Safes O Mbney:

The State first appears to claim that this evidence was
adm ssi bl e even t hough there were no conpl eted acts, relying on the

cases of Malloy v. State, 382 So. 2d 1190, 1192 (Fla. 1979) and

Swafford v. State, 533 So. 2d 270 (Fla. 1988). Appellant submts

t hat both of these cases are distinguishable fromthe instant case,
and therefore, are w thout persuasive authority to support the
adm ssion of the evidence of Appellant's conversations.

In Mall oy the defendant was charged with the nmurder of two
individuals as part of a robbery after an evening of drug use.
The State was allowed to admt into evidence that earlier in the
eveni ng, Malloy had been an at | ounge and two people were arguing

13
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in the parking lot. Mlloy told the people to "shut up" and then
got out of his car and began to renpbve a rifle. The incident at
the | ounge was ruled adm ssible as "one incident in a chain of
chronol ogi cal events which began at the term nation of the party at
the Surrett's and 12: 30 a. m and concl uded with the delivery of the
victims property to the appellant's bedroomat 5:30 a.m back at
the Surrett prem ses. In addition, the circunstances of the | ounge
incident do not establish all the elenents of a crine and,
consequently, the question of the admssibility of the prior
crimnal acts is not present.” Mlloy, at 1192.

Mal | oy supports Appellant's assertion that the conversations
are not adm ssible as these conversations do not contain all the
el ements of a crinme. Thus, they are inadm ssible under WIlians
rul e under the Mlloy opinion. Nor do the conversations in the
instant case fall within the adm ssibility test used in Malloy as
they are not part of the chronol ogy of the nurder. The conversa-
tions here occurred wth Berousek sone five nonths before the
hom ci de.

In Swafford the defendant was charged with killing a young
woman he had abducted from a FINA gas station in Daytona Beach.
The woman had been shot nine tines, with two shots to the head.
The State was permtted to admt evidence that two nonths after the
murder, the defendant and an Ernest Johnson were out, at the

defendant's urging, to find a girl and abduct her so they could do

14
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anything they wanted with her. Swafford said not to worry about
bei ng caught, because after they were done, he would shoot her
twce in the head so there would be no witnesses. At this point
Johnson asked if that bothered Swafford, who replied that you got
used to it. Johnson and Swafford then went to a parking |ot and
Swafford selected a victim As Swafford approached the victins
car and drew his gun, Johnson demanded to be taken back to his
vehicle and refused to continue in the plan to abduct and kill a
second young woman. Thus, the testinony of Johnson relating to the
Wllians rule event established that Swafford did nuch nore than
tal k about what they mght do -- a plan was set into notion by
Swaf f or d. This Court noted that the Johnson testinony was not
admtted to establish that Swafford had commtted a separate crine
so simlar to the charged crinme so that it pointed wth |ogica
relevancy to Swafford as the perpetrator because it did not refer
to a crinme that had been comm tted. Rat her, the statenent was
adm ssi bl e as an adm ssion of a party-opponent, which was relevant
evi dence which tended to prove or disprove a material fact in
i ssue. The opinion specifically notes that the two incidents were
not sufficiently simlar to be adm ssibl e under the nodus operandi
theory of admssibility.

Appel  ant submits that neither Malloy nor Swafford stand for
the proposition that a defendant's conversation alone about

commtting a crinme render it admssible under Wllianms rule.

15
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Nei t her, under Swafford, do the conversations w th Bersousek and
Tom | son have sufficient simlarity to the homcide to establish a
nodus operandi as the State asserts on page 85 of their Brief.
There i s not hi ng uni que about seeking to burglarize peopl e whomyou
bel i eve may have sonething worth stealing.

The remai ning cases cited by the State, apparently in support
of the nodus operandi theory of adm ssibility on pages 85-86 of the
Brief also do not support admssibility in this case. In Eerrel
v. State, 686 So. 2d 1324 (Fla. 1986), the victimof the hom cide
had been robbed two days earlier by the defendant. The basis for
adm ssi bility was not nodus operandi, but rather that the testinony
of the earlier robbery was inseparable fromthe crinme charged and
adm ssi bl e under Sec. 90.402 as necessary to adequately descri be
the instant offense. It conpleted the story of the crine for which

t he def endant was on trial.

Again in Foster v. State, 679 So. 2d 747 (Fla. 1996), the
testi nony concerning another robbery which had occurred earlier
that same day was admtted in the hom cide case as inseparable
crime evidence. The gun used in the hom cide had been used in the
earlier robbery, the truck used in the hom ci de had been obtai ned
in the earlier robbery. This Court held that the testinony
concerning the other crime was necessary to establish the entire

context in which the crinme arose and was necessary in order to

16
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present a conplete picture of the crimnal episode the defendant
was on trial for.

Wil e neither of these cases have anything to do with nodus
operandi as a basis for admssibility, it is abundantly clear that
the testinmony of Tom |son and Bersousek was not adm ssible as
i nseparable crinme evidence. The State, at the trial |evel, never
advanced this theory of admssibility to the trial court. Again,
these cases are also distinguishable because the testinony was
about conpleted crinmes, not just conversation about possibly
commtting a crine.

The remai ning cases did use nodus operandi as the basis for
adm ssibility, however, an exam nation of the facts of each case
reflects that the testinony in this case does not neet the standard
of simlarity necessary for admssibility under case |aw For

exanple, in Hoefert v. State, 617 So. 2d 1046 (Fla. 1993), the

victimdied as a result of being choked to death and there was
evi dence consistent with her having had sexual activity. Thr ee
ot her wonen were called to testify that the defendant had enjoyed
choki ng themwhi |l e havi ng sex with themand t hat he obt ai ned sexual
gratification fromthe choking. Two of these wonen had been choked
until they passed out. The evidence of these other chokings was
adm ssi bl e because it was strikingly simlar and the defendant had
pl aced into issue the notive because of the lack of trauma to the

victims body. ldentity was also an issue.

17
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In Wllians v. State, 622 So. 2d 456 (Fla. 1993), the nurder

victinms had ripped the defendant off in his drug business. The
evidence admtted was that four nonths earlier the defendant had
sent a hit man off to kill two other former enpl oyees who had | eft
his enploy to start their own drug business. The nodus operandi
the State sought to establish was that whenever anyone crossed the
defendant in his drug trafficking ring, hie wound have themkill ed.
Thi s Court approved the adm ssion of the other crinme evidence given
t he special circunstances of the facts of the case.

The testinmony of Bersousek and Tom | son in this case does not
establish a nodus operandi. It was general conversation about
targeting potential burglary victins. There was no conversation
about who, what, where, when, and certainly no conversations about
the possibility of nmurdering the victins.

The final case cited, that of Finney v. State, 660 So. 2d 674

(Fla. 1995), did not deal with the adm ssibility of evidence in the
gui |t phase, but instead focused on the use of other crinme evidence
to support the aggravating factor of pecuniary gain, which the
def endant di sput ed. This Court ruled the evidence of the other
crime was not sufficiently simlar to warrant adm ssion as the
victimin the other crime was not nurdered, but found harnl ess
error because there was other evidence to support the finding of

t he aggravator.
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TABLE OF CI TATI ONS (conti nued)

In this case the adm ssion of the testinony solely to buttress
the credibility of Seigel is not of sufficient probative value to
overcone the trenmendous prejudicial inpact of the testinony. @G ven
the limtations i nposed on the defense's ability to i npeach Sei gel
as argued in Issue |Il, the adm ssion of this testinony to buttress
Seigel only served to heighten the cumul ative unfairness of the
trial. Appellant is entitled to a newtrial free fromsuch taint.

Appellant will rely upon the Initial Brief and the argunents
contained therein concerning the admssibility of the testinony
concerning his truthful ness, his know edge of martial arts, and his
earlier possession of handmade knives.

CONCLUSI ON

Based upon the argunents and citations of authority recited
herein and in the Initial Brief, Appellant respectfully requests

this Honorable Court to reverse this cause for a new tri al
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