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STATEMENT OF THE CASE AND FACTS

Respondent accepts Petitioner's Statement of the Case and
Facts as being an accurate synopsis of the events which transpired
on the trial court level. However, respondent would make the
follow ng additions:

At the pre-trial conference, the prosecutor strenuously argued
t hat respondent Powell deserved nothing less than a prison
sentence. After hearing from both the prosecutor and defense
counsel, the trial judge called the parties to the bench. The
substance of their discussions was not recorded. |Innediately
thereafter, respondent Powell entered a plea of quilty:

Before the Court is M. Noah Powell in

95-08136. W& would ask permssion to wthdraw

the previously entered plea of not guilty and

tender to the court a plea of guilty.

It's our understanding that wmr.Powell would

have a cap of five years state prison sentence

and a pre-sentence investigation wll be

conducted. Mr. Powell wll return for sentenc-

ing after that is conpleted.

Court: M. Loughery [prosecutor], anything to

add to that?

M. Loughery: The only thing | would suggest

is that we need at |east six weeks for the

sentencing. | ask you to not set it on Monday

or Tuesday, (R55-56)
The witten plea form signed by respondent also indicates a cap of
five years. (R11-12) Nothing else was specified concerning any
ot her aspect of respondent's sentence during the change of plea or

in the witten plea form
At the sentencing hearing, several nonths later, a different
prosecutor was present. He was uninformed that the state had

abandoned its objection to the downward departure. He voiced an
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objection to respondent Powell receiving a dowward departure
sentence. The prosecutor did not specifically object that the
sentence inposed was a conditional split sentence and therefore
illegal. Nor did he argue the trial court did not have the

authority to suspend the entire sentence or inpose a period of

probation or comunity control |less than the suspended portion.




SUMVARY OF THE ARGUMENT

The testinmony of the respondent and his famly, as well as,
the victim in tandem with the information contained in the pre-
sentence investigation, was adequate to support the departure
sentence inposed based upon respondent's need for nental health
treat nent.

A sentence is not illegal nerely because it is not listed as

one of the alternatives in Poore v. State, 531 So. 2d 161 (Fla.

1988) . The statutes in question do not specifically prohibit or
limt the amount of tine that may be suspended or specifically
require that the period of probation or community control equal the
entire suspended period.

Mbst inportantly, the sentence inposed in the instant case
doesn't circunvent or thwart the intent of the guidelines. Unlike
the other district court cases which it has been represented as
being in conflict with, the trial court here properly treated the
sentence inposed as a departure sentence by filing valid witten
reasons for departure.

Since a trial court can inpose an unauthorized sentence, as
opposed to an illegal sentence, as part of a negotiated plea, and
since the state apparently waived its objections at the tine
respondent entered his plea, then the trial court was entitled to

i npose the sentence in question, even if it was an unauthorized

sentencing alternative.




ARGUMENT

| SSUE |
VHETHER THE RECORD SUPPORTS A
FI NDI NG THAT RESPONDENT | S
AVENDABLE TO TREATMENT AND THERE
IS A REASONABLE POSSIBILITY THAT
SUCH TREATMENT W LL BE SUCCESSFUL.
[as stated by petitioner]

The thrust of petitioner's argument is, and was below, that
there was an insufficient evidentiary basis for the trial court's
first rationale, that respondent Powell needs and is anendable to
treatment for his mental condition. In addition, reason two, the
victims w shes that respondent not be prosecuted or go to prison,
was not a valid reason to warrant a departure sentence.

The appropriate function for an appellate court in a sen-
tencing guidelines appeal is to review the reasons provided to
support the departure and to determne whether the trial court
abused its discretion in finding circunstances or factors which

reasonably justified aggravating, or in this case mtigating the

sentence. State v. Traster, 610 Sa. 2d 572 (Fla. 4th DCA 1992). If

any one of the judge's reasons for departure is valid, then the
departure sentence nust be affirnmed. 921.001(5) Fla. Stat.

In the instant case, the District Court specifically found
that the statutory reason for departure, respondent's need for
mental health treatnment, was adequately supported by the record.
The District Court specifically rejected the petitioner's conten-
tian that nore extensive or expert testinony was needed.

We conclude that the testinmony of the defen-
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dant and his fanmly, coupled with the infor-
mation in the presentence investigation,'
adequately supported this reason for depar-

ture. [citation ommtted] This one valid
reason wll support the downward departure
sentence.

There is no dispute that the incident was due in major part to
respondent's inability to deal with his anger toward his ex-
girlfriend, M. F., with whom he had broken up. Respondent ,
still smarting from the breakup, saw her with another fellow This
angered respondent to such an extent, he assaulted her.
Respondent's ex-girlfriend stated, "Noah needs sone help with his
temper, and if y‘all can provide that for himl think it would make
him a better person. | guess that was the only way he knew how to
take out his anger toward soneone was through striking them or
fighting them" (R69) On page 3 of respondent's pse-sentence
I nvestigation report, M. Field s was quoted as saying she and
respondent had seen each other on a weekly basis since the incident
and there had been no problens. Respondent's nother indicated she
would work with himin any way she could if he were put into sone
sort of program (R68) Respondent Powell stated he had already
signed up for a counseling program his job provided, and the
probation officer had recommended the S.H.A.R.E. program.

Contrary to the petitioner's assertions, there was nore on the

record than respondent's self-serving statements. There was Ms.

' A copy of respondent's presentence investigation report was
attached as an appendix to appellee’s brief in the court below
Appel l ant made no objection and the court apparently considered the
report in making its holding. For this court's benefit, respondent
has attached a copy of the report as an appendix to his answer
brief.




Fields’s eval uation that respondent had a problem dealing wth
anger toward others. Respondent's nother indicated she woul d assist
himin any way possible if he were put into some sort of programto
deal with this. Wile expert testinmony mght have been hel pful, it
wasn't mandatory where there was other evidence to support the
trial court's conclusion. This reason alone, would support the
departure sentence i nposed.

The District Court did not resolve the issue of whether the
victims request for leniency could be a proper reason for a
downward departure, choosing not to do so for reasons of public
policy and because the alternative ground alone was sufficient to
support the trial court's sentence. However, because the petitioner
has chosen to address the issue in its brief, respondent wll also
address the issue.

Respondent disputes petitioner's contention that the request
of the victimis an invalid reason for a downward departure. The
cases cited do not support this contention. State v. Usery, 543 So.
2d 457 (Fla. 4th DCA 1989), clearly indicates the court found the
victims wishes to be an invalid reason for departure, only because
the offense in question had occurred prior to the anendnent of the
rules of crimnal procedure. Because of Article X, section 9 of
the Florida Constitution, these changes could not be applied
retroactively to affect the judgnent and sentence. The other case

cited, State v. Wite, 532 So. 2d 1083 (Fla. 5th DCA 1988), also

took place prior to the amendnments. 921.0016 Fla. Stat. (1993)

provi des:




(4) Mtigating circunstances under which a
departure from the sentencing guidelines is
reasonably justified include, ‘“but are not
[imted to:

This |anguage would seem to indicate there are other reasons than
those listed which, when a sufficient evidentiary basis has been
presented, can be valid mtigators. There can be no debate that the
victim M. F., didn't want respondent Powel|l to be prosecuted,

let alone go to prison. Therefore, sufficient evidence being
present on the record, the court should have been able to consider
the victims wishes in mtigation.

Petitioner argues that 921.143 Fla. Stat. limts the victins
input at sentencing to "the facts of the case and the extent of any
harm including social, psychological, or physical harm financial
| osses, and loss of earnings directly or indirectly resulting from
the crinme. However, 960.001 Fla. Stat.- Guidelines for fair
treatment of victins and wtnesses in the crimnal justice and
juvenile justice systens, also provides:

(5 The right of a victim who is not incar-
cerated, including the next of kin of a hom -

cide victim to be infornmed, to be present,
and to be heard when relevant, at all crucial

stages of a crimnal or juvenile proceeding,
to the extent that this right does not inter-
fere with constitutional rights of the ac-

cused, as provided by s.l6(b), Art.1 of the
State Constitution.

Presumably a victim has as nmuch right to be heard when they chose
to speak in mtigation, as they do when they speak in aggravation.
Respondent can fully appreciate the District Court's concerns

that a victim particularly in cases of donestic violence, mght be

lulled or intimdated into requesting leniency for the defendant.
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However, the trial court can always question the victim as to her
(or his) notivation in requesting leniency and decline to utilize
it as a basis for mtigation if it finds the request to be suspect.
Gui deline sentencing still remains discretionary in the sense that,
even if a sufficient basis for an aggravating or mtigating factor

clearly exists, the court nmay still decline to inpose a departure

sentence.




| SSUE 11

IS A CONDI TI ONAL SUSPENDED SENTENCE
A VI ABLE SENTENCI NG ALTERNATI VE?
[as stated by petitioner]

| SSUE 111

| F THERE EXI STS A VALI D REASON FOR A
DOMWARD DEPARTURE, MAY A TRIAL
COURT IMPOSE A TRUE SPLIT SENTENCE
IN WH CH THE ENTI RE PERI CD COF | NCAR-
CERATION | S SUSPENDED?

[as stated by petitioner]
| SSUE |V

MAY A TRIAL COURT | MPOSE A TRUE
SPLIT SENTENCE IN WH CH THE PERI OD
OF COVMUNITY CONTROL AND/ OR PROBA-
TION IS SHORTER THAN THE SUSPENDED
PORTI ON OF | NCARCERATI ON?

[as stated by petitioner]

Respondent has chosen to address these three issues together,
as they are essentially part and parcel of the sane question, ie.
the legality of respondent Powell's sentence. Petitioner challenges
respondent's sentence as being a conditional suspended sentence
which is not one of the five permssible sentencing alternatives

l[isted in Poore v. State, 531 So. 2d 161 (Fla. 1988).

In its opinion, the lower court concluded that the sentencing
alternatives listed in Poore nerely reiterated the sentencing
options available in 1988. The District Court pointed out that
subsequent statutory enactnents may have nade the list of sentenc-
ing options in Poore out-of-date. The District Court acknow edged

conditional suspended sentences Wwere controversial because they

suspended all, not just a portion, of the period of incarceration
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and the period of comunity control and probation was shorter than
the suspended period of incarceration they replaced.

Concluding that both options were authorized, the D strict
Court noted that 948.01(6) allowed trial courts to inpose a split
sentence, "whereby the defendant is to be placed on probation
upon conpletion of any specified period of such sentence which may
include a termof years or less." The statute did not delineate the
m ni mum of the term "or less". The statute called upon trial courts
to "stay and withhold the inposition of the remainder of sentence
i mposed upon the defendant and direct that the defendant be placed
upon probation . . . after serving such period as may be inposed by
the court." The District Court declined to create any sort of
m ni num period of incarceration. The District Court held that where
there was a valid reason for a downward departure, it could not be
concluded the legislature had precluded trial courts from using a
totally suspended prison sentence as a "sword of Damocles" over the
probationer or conmmunity controll ee.

Furthernore, the District Court rejected the conclusion of
other district courts that the period of probation/comunity
control had to equal the suspended sentence.

"Section 849.01(6) does not expressly mandate
that the period of probation or comunity
control nmust be equal in length to the sus-
pended portion of the prison sentence. Gven
the different purposes of incarceration and
probation, it is not obvious why the |ength of
probation in a true split sentence nust always
equal the suspended portion of the sentence of

i ncarceration.

Petitioner argues this type of sentencing alternative is being
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used to thwart the guidelines. However, respondent counters by
stating the trial court, in this instance, did not thwart the
guidelines. To the contrary it gave, in accordance wth guideline
requirenents, valid reasons for inposing a downward departure
sentence.

Petitioner also argues that since the suspended portion of
respondent's sentence spans twelve years, but the community control
and probation periods only cover six years, this |eaves six years
unconnected to either probation or community control. Petitioner

quotes from Helton v. State, 106 So. 2d 79 (Fla. 1958) which

states, ",..the power to suspend the inposition of sentence upon a
convicted crimnal can be exercised by a trial judge only as an
incident to probation under Ch.948,..." This argunment m sappre-
hends the meaning of the word "incident".

Incident is defined in the American Heritage Dictionary as,
"somet hing contingent upon or related to sonmething else."™ In this
i nstance, the suspension of the entire twelve years is contingent
upon or related to the successful conpletion of conmmunity control
and probation by respondent, not just the six year portion taken up
by comunity control and probation.

It is sonewhat paradoxical that the trial court could have
sentenced respondent to two years community control followed by
four years probation, assumng valid reasons for departure were
given, but by couching it in terms of a suspended sentence, the
i dentical sentence became an unauthorized sentence.

Presumably, conditional split sentences are frowned upon,
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because of concerns trial judges mght try to circunvent the
gui delines by inposing the requisite nunber of years to satisfy the
reconmended sentencing range, but then suspend some o« all of it in
lieu of comunity control or probation. See State v. Carder, 625
So. 2d 966 (Fla. 5th DCA 1993). Wile this could conceivably be a
problem this is not the situation here. The trial judge did
articulate and file a witten rationale for the downward departure
sentence inposed. In the other cases cited where conditional split
sentences have been held invalid, it does not appear that those
trial courts filed valid reasons for departure.

As an alternative rationale for upholding the decision of the
District Court and affirm ng the sentence of the trial court,

respondent would point to Davis v. State, 661 So. 2d 1193 (Fla.

1995) which holds that an "illegal sentence" is one that exceeds
the maxi mum period set forth by law for a particular offense and is
correctable as a matter of law. An unauthorized sentence is one
while not exceeding the statutory maxinum for that offense, is not
specifically authorized by |law and nust be corrected on appeal or
in a post conviction relief proceeding.

Wiile a trial court cannot inpose an illegal sentence pursuant

to a plea agreenent, Wllianb v. State, 500 So. 2d 501 (Fla. 1986),

it can inpose a sentence not specifically authorized by statute as
part of a negotiated plea. Wile the agreement set forth in the
witten plea only states there will be a five year cap, on the
other hand, the state had apparently waived its objections at the

time respondent entered his plea. This being the case, the court
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was within its bounds when it inposed the sentence because the
sentence was nerely an unauthorized sentence, not an illegal one.

Because there was a plea agreenment between appellee and the
court, if this court vacates appellee's current sentence because it
finds the court's witten rationale invalid or unsupported by the
evi dence, then he is entitled to withdraw his plea, Upon renand,
after appellee's plea is wthdrawmn, the trial court is not
precluded upon a subsequent plea or conviction, from resentencing
appellee to a departure sentence, provided a sufficient factual
basis is presented and the court justifies the departure wth

cont enporaneous, witten reasons. State v. Gordon, 645 So. 2d 140

(Fla. 3rd DCA 1994).
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CONCLUSI ON

Respondent asks this Honorable Court to affirm the hol ding of

the District Court of Appeal, Second D strict.

CERTI FI CATE OF SERVI CE

| certify that a copy has been nailed to Deborah F. Hogge,
Suite 700, 2002 N. Lois Ave., Tanpa, FL 33607, (813) 873-4739, on

this @94  day of April, 1997.

Respectfully submtted,

il
JAMES MARI ON MOORMAN ALLYN GIAMBALVO
Publ ic Defender Assi stant Public Defender
Tenth Judicial Grcuit Florida Bar Nunber 239399
(813) 464-6595 14250 49th Street North

Cl earwater, FL 34622

AG/dlc
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APPENDIX

1. Copy of Pre-Sentence Investigation Report.

15






