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SHAW, J. 
We have for review State v. Powell, 696 

So. 2d 789 (Fla. 2d DCA 1997), wherein the 
court certified the following two questions: 

1. IF THERE EXISTS A VALID 
REASON FOR A DOWNWARD 
DEPARTURE, MAY A TRIAL 
COURT IMPOSE A TRUE 
SPLIT SENTENCE IN WHICH 
THE ENTIRE PERIOD OF 
INCARCERATION IS 
SUSPENDED? 

2. MAY A TRIAL COURT 
IMPOSE A TRUE SPLIT 
SENTENCE IN WHICH THE 
PERlOD OF COMM-UNITY 
CONTROL AND/OR 
PROBATION 1s SHORTER 
THAN THE SUSPENDED 
PORTION OF 
INCARCERATION? 

Id. at 792-93. We have jurisdiction. Art. V, (j 
3(b)(4), Fla. Const. 

Noah Powell pled guilty to sexual battery 
for committing an act of nonconsensual sexual 
intercourse with his ex-girlfriend, who is the 
mother of his three-year-old son. The trial 
court imposed a twelve-year sentence and then 
suspended it and replaced it with a two-year 
period of community control and a four-year 
term of probation to be served consecutively. 
As a condition of community control, Powell 
was required to enroll in a sex offender 
counseling program. 

The State challenged the legality of 
Powell’s conditional suspended sentence on 
appeal arguing first, that the sentence suspends 
all, not just a portion, of the period of 
incarceration and second, that the sentence is 
replaced with a term of community control and 
probation that is shorter than the suspended 
period of incarceration. The Second District 
Court of Appeal affirmed the sentence, 
reasoning thusly: 

There are cases suggesting that 
the supreme court established a 
mandatory list of “five basic 
sentencing alternatives” in Poore v. 
State, 531 So. 2d 161, I64 (Fla. 
1988). See. u, State v. 
McEachern, 22 Fla. L. Weekly 
D323 (Fla. 5th DCA Jan. 31, 
1997). Because Poore describes a 
true split sentence as a “total 
period of confinement with a 
portion of the confinement period 



suspended,” some courts have
concluded that some of the period,
but not all, can be suspended. We
conclude that the supreme court in
Poore was merely summarizing the
complex statutory sentencing
options available at that time.

In section 948.01(6),[‘] the
legislature empowers trial courts
to impose a split sentence
“whereby the defendant is to be
placed on probat ion upon
completion of any specified period
of such sentence which may
include a term of years or less.”
The trial court is instructed to
“stay and withhold the imposition
of the remainder of sentence
imposed upon the defendant and
direct that the defendant be placed
upon probation after serving
such period as may be imposed by
the court.” The statute does not
determine the minimum “or less”
period of incarceration. We are
not inclined to create an arbitrary
judicial requirement that the period

‘Section  948.0 I (6), Florida SMufcs  ( I !K5), stutcs
in p”rtillcnt pat-t:

(6) w  11 c 11 c \’  c 1.

pt~nishmcnl  b y  imprisonment  Ibr  il
misdcmeunor  or a felony, exopt  li)r a
capital  l&my,  is  prescribed,  the court ,
in its discretion, may,  at the  time ot
scntcncing,  impose  II split sentence
whmchy  the  dclimht  is to hc  placed

WI  prohution  or, with respect  to  any
such l’clorq,  into  conmunity  control
u p o n  coniplctim 01‘ :inv spccilkd
m of s u c h  slmtu1cl:  WlliCll  may

include a term ofvcars  or  Icss.

of incarceration be a year, a
month, or even a week, especially
when most defendants spend at
least a short period in jail prior to
sentencing. Where there is a valid
reason for a downward departure,
we cannot conclude that the
legislature has precluded trial
courts from using a totally
suspended prison sentence as a
sword of  Damocles  over  a
probationer.

Further, because Poore states
the defendant  is  placed on
probation “for that suspended
portion,” some courts have
concluded that the period of
probation must equal the
suspended sentence. Section
849.01(6)  does not expressly
mandate  that  the per iod of
probation or community control
must be equal in length to the
suspended portion of the prison
sentence. Given the different
purposes of incarceration and
probation, it is not obvious why
the length of probation in a true
split sentence must always equal
the suspended portion of the
sentence of incarceration,

In analyzing the legality of this
conditional suspended sentence,
we have found it useful to consider
section 948.0 I( I l),[2] Florida

%xAion  948.0 I (I I ), Florida Statutes ( lW5),  states:

(I I ) ‘I’llC cwrt  may also
impose 21  split sentence whereby the
defendant  is sentcmcd  to a ten 01‘
probation which my bc  li)llowcd  bv  B
period  of incarccralion  o r, with
respect  to II Many,  into coinmimity

-2-



Statutes (1995). This statute was
enacted after Poore, and expressly
authorizes a sentence not described
in that case--a period of probation
f’ollowed by a period of
incarceration. With such a reverse
split sentence, it is obvious the
legislature expects that the court
will eliminate the term of
incarceration if the defendant
complies with the terms of
probation. As long as a valid
reason for downward departure
exists, the supreme court has
allowed trial courts to impose this
reverse split sentence. Disbrow v.
&&, 642 So. 2d 740 (Fla. 1994).
There is no requirement that the
conditional period of incarceration
be equal in length to the preceding
term of probation.

Because the conditional

oollll-01,  as Ibllows:
(a) 11‘ the  ofxmllx  meets

lhc  terms  and  amditions of probation
and  cr)mmunity  control,  ilnv krm  01‘
incarceration  may  hc  mtdilitxl  bu.
court  order  to  eliminate the  term  01‘
incarceration.

(17) Ii’  the  olliindcr  does
not  meet  the  terms  and  conditions  of
probation  or  community  control,  the
court  shall  iniposc  a tern1  of’

incarccrulion  equal  to  the  remaining
portion  ol’  lhc  o&r  of probation  or
community  control.  Such  term  of
incarceration  shall  hc  scrvod  u&r
applicable  Inw  or  counly  ordinance
pwning  xxvice of  sentcnccs  in state
or  county  ,~~~~sdiction.  ‘l’his paragraph
dots  not  prd~ibit  any  other  sanction
provided  hy  law.

1J. (emphasis  nddcd)

suspended sentence does not
appear to violate section 948.0 l(6)
and is compatible with the
sentencing policy announced in
948.01(  I I), we conclude that it is
an authorized sentence.

Powell, 696 So. 2d at 791-92 (citations
omitted). We agree with the district court’s
analysis and conclusion. As long as there
exists a valid reason for a downward
departure, a trial court may impose a true split
sentence in which the entire period of
incarceration is suspended. A trial court may
also impose a true split sentence in which the
period of community control and probation is
shorter than the suspended portion of
incarceration,

Accordingly, we answer both certified
questions in the affirmative,  approve the
decision of the district court, and remand for
proceedings consistent with this opinion.3

It is so ordered.

KOGAN, C.J., and OVERTON, HARDING,
WELLS and ANSTEAD, JJ., and GRIMES,
Senior Justice, concur.

NOT FlNAL UNTIL TIME EXPIRES TO
FILE REHEARlNG  MOTION AND, IF
FILED. DETERMINED.

‘We disapprove  the  Ibllowing  casts  to  the  cxtcnt
they  art: inconsistent  with  our  opinion  loday: Warrincdon
v. State  600 So. 2d  385 (I;la.  5th  LXX 1995); State  v.-3
W, 657 SO.  2d  1224 (Nit.  5th  1XA  1995): State  V.

b’arthinq  652 So. 2d  1290 (Ha. 5th  DCA  1995); Stale  v.
W,  1,50 SO.  2d  I92 (1%  5th  DCA  1995); C;askins  V.

$&, 007 So. 2J 475 (Fla.  I st  DC/\  1992). We  note  that
tlic district  court  in Powell  ccrtilicd  conllict  wilh Stulc  v.
Mckd~~m,  22 Fin. L. Weekly  11323  (PIa.  5th  LXX  Jan.
31, 1997). WC  have  now  quashed  Mc&tchsm.
Mc1kkt-n  v. State,  No.  89,85!1  (Ha. Nov.  20, 1997).
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