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STATEMENT OF THE CASE

Respondent was a crimind defendant in the Nineteenth Judicia Circuit in and for Martin
County, Florida, and on June 22, 1995, was convicted of first degree murder and aggravated
burglary. On July 13, 1995, respondent appeded to the Fourth District Court of Appeal, and on
December 11, 1996, the district court of apped reversed for a new trid (A-1)!. Petitioner filed a
timely motion for rehearing (A-2), which was denied (A-3). The mandate was issued on February
7, 1997 (A-4). Petitioner timely filed a motion to recdl the mandate (A-5) and its notice to invoke
the discretionary jurisdiction of this Court (A-6). The digtrict court of apped recdled its mandate

on February 21, 1997 (A-7).

‘Exhibit 1 of Appendix; found a 21 Fla. L. Weekly D2612.
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STATEMENT OF THE FACTS

In its opinion, which was filed December 11, 1996, the Fourth District Court of Apped
reversed respondent’s conviction, “notwithstanding overwheming evidence againgt him,” on the
bass that the procedure for waiving the defendant’s presence a the bench during counsd’'s
peremptory challenges, as required under Coney v. State?, 653 So. 2d 1009, cert. denied, __ U.S.
116 S. Ct. 315, 133 L. Ed. 2d 218 (1995), was not followed by the court.

However, this Court had dready issued its opinion in Boyett v. State’, 21 Fla, L. Weekly
S535 (Fla. December 5, 1996). The substance of Boyett was to recede from Coney, holding that if

a defendant is in the courtroom and has a meaningful opportunity to be heard through counsd, he

is present for purposes of Fla R. Crim. P. 3.180.

*Coney was issued January 5, 1995.

*Attached to petitioner’s motion for rehearing a Exhibit 2 of Appendix.
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OF N
This Honorable Court may invoke its discretionary jurisdiction pursuant to Fla. R. App. P.
9.030 (a)(2)(A){v), since the decison in this matter issued by the Fourth District Court of Appedl
isin direct conflict with the decision of this Court on the same question of law in Boyett v. Sate, 21

Fla L. Weekly S535 (Fla. December 5, 1996), and with the decison of Harrisv. Sate, 400 So. 2d

819 (Fla. 5th DCA 1981).




ARGUMENT

THIS HONORABLE COURT HAS
JURISDICTION TO REVIEW THE DISTRICT
COURT’S DECISION WHICH IS IN DIRECT
CONFLICT WITH A DECISION OF THIS
COURT.

Fa R. Crim. P. 3.180 (4) requires a defendant’s presence a the beginning of atrid during
the examination, challenging, impandling, and swearing of the jury. In Coney v. State, 653 So. 2d
1009, cert. denied, __ U.S. __, 116 S. Ct. 315, 133 L. Ed. 2d 218 (1995), this Court held for the first
time that under FHa R. Crim. P. 3.180, a defendant has a right to be physicaly present at the
immediate Ste where jury chalenges are exercised, and applied this new definition to mean at the
bench, if that is where chdlenges were exercised, absent a proper waiver.

In Boyett v. Sate, 21 Fla L. Weekly S535 (Fla. December 5, 1996), this Court announced
a new and different definition of presence, to mean in the courtroom and having a meaningful
opportunity to be heard through counsdl. Petitioner has interpreted Boyett as overruling Coney in
regard to the definition of presence. Any decison of this Court announcing a new rule of law, or
merey goplying an esablished rule of law to a new or different factud gStuation, must be given
retrospective gpplication by the courts of this gate in every case pending on direct review or not yet
find. Smith v. State, 598 So. 2d 1063 (Fla. 1992). Since this appeal was pending when Boyett was
issued, the Fourth Didtrict Court of Apped should have gpplied this new rule of law announced
therein to this case. However, the Fourth Digtrict Court of Apped gpplied the definition of presence

provided in Coney. Therefore, the decison of the Fourth Didrict Court of Apped is in direct

conflict with Boyett, and pursuant to Fla. R, App. P. 9.030 (a)}(2)(A)(iv) this Court may teke

discretionary jurisdiction to review this matter.




If the change in this rule of law became effective, not upon the issuance of Boyert but on the
. effective date of the amendment to Fa. R. Crim. P. 3.1 80 (b)*, this would creste a window, from
December 5, 1996 to January 1, 1997, during which crimind defendants such as respondent might
enjoy a windfdl, ance this change in the rule of law may not be necessarily gpplied to their case.
Such a windfdl to crimind defendants could likely cost the State of FHorida millions of dollars to
relitigate these matters. Petitioner therefore believes that it was not the intent of this Court to
announce a change in the definition of presence but to create this window of opportunity, during
which the rule of Coney would ill be gpplied.
Furthermore, the mandate in this case was not initidly issued, until after the effective date
of the amendment to Fla R. Crim. P. 3.180 (b); therefore, pursuant to Harris v. State, 400 So. 2d 8 19
(Ha 5th DCA 1981), this procedural change should have been gpplied to this case. It was not.
Consequently, the decison of the Fourth Digtrict Court of Apped is dso in direct conflict with
Harris, and pursuant to Fla R. App. P. 9.030 (a)(2)(A)(iv) this Court may take discretionary
juridiction.
CONCLUSION
WHEREFORE, based on the foregoing arguments and authorities cited herein, the State
repectfully requests that this Honorable Court accept jurisdiction of this matter.
Respectfully  submitted,
ROBERT BUTTERWORTH

ATTORNEY GENERAL
Tdlahasee, Horida

“This rule was amended effective January 1, 1997, to reflect the new law announced in
Boyett and incorporated a footnote indicating that the change superseded Coney.
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

FOURTH  DISTRICT

RICHARD BROWER,

Appellant,

V.
STATE OF FLORIDA,

Appellee.

CASE NO. 95-2765

Opinion filed December 11, 1996

Apped from the Circuit Court for the Nineteenth
Judicid Circuit, Martin County; Dwight Gelger,
Judge.

L.T. Case No. 93-992 CFA.

Richard L. Jorandby, Public Defender, and Joseph
R Chloupek, Assstant Public Defender, West Pam
Beach, for appellant.

Robert A. Butterworth, Attorney Generd,
Tdlahassee, and William A. Spillias, Assstant
Attorney General, West Pam Beach, for appellee.

STONE, J.

Appellant was convicted of first degree murder
and aggravated burglary. We are obliged to
reverse,  notwithstanding  overwhelming  evidence
againgt him, because the procedure for waiving the
defendant’s presence at the bench during counsel’s
peremptory jury chdlenges, as mandated by the
supreme court in Conev v. State, 653 So. 2d 1009,
1012-13 (Ha), cet. denied _ US _ , 116
S. Ct. 315, 133 L. Ed. 2d 218 (1995), was not
followed by the court. See Wilson v. State, 680
So. 2d 592 (Fla. 3d DCA 19%).

JULY TERM 1996

The record reflects that defense counsel chose to
leave Appellant seated at the counse table, when
making peremptory chalenges, about thirty feet
avay. Appdlant did not waive his right to be
present during the chalenging of the jury, nor did
he subsequently ratify the jury selected.

Defense counsel raised the presence issue a a
hearing on his motion for new trid, which the tria
court denied.  Counsdl acknowledged at the
hearing that he did not advise Appellant of his right
to participate actively in making peremptory
chdlenges. Apparently the tria court was not
cognizant of the then recent Coney decision and
found that the requirement of Appellant's presence
at jury selection was satisfied by his presencein
the courtroom and the lack of impediment to his
consulting with counsdl. See Turner v, State, 530
So. 2d 45 (Fla. 1987), cert. denied, 489 U.S.
1040, 109 S. Ct. 1175, 103 L. Ed. 2d 237 (1989).

In Coney, the supreme court announced a new
procedure, to be applied prospectively.! Coney v
State, 653 So. 2d at 1013. Coney was issued
January 5, 1995, and became final on April 27,
1995; Appdlant’stria began on June 5, 1995.
The supreme court in_Coney clarified that portion
of Forida Rule of Crimind Procedure 3.180(a)(4)
which requires the defendant’s presence in a

Uln Lett v. State, 668 So. 2d 1094 (Fla
1 st DCA 1996), the First Digtrict held that_Coney
was inapplicable to trids that took place before the
supreme court released its decison in _Coney, and
certified to the supreme court the question asto
whether it intended Coney to apply to “pipeling’
cases of similaly stuated defendants, pending on
direct apped or not yet final when Coney was
released. In Melia v. State 675 So. 2d 996 (Fla
1¢ DCA 1996), it consdered but did not need to
decide whether Coney applied to a trid which
commenced four days before the date Coney
became find, finding the error harmless even

assuming  Coney  applied.

NOT FINAL UNTIL TIME EXPIRES
TO FILE REHEARING MOTION
AND, |F FILED, DISPOSED OF.




crimina  prosecution during the challenging of me
jury. The court concluded that the rule meant “just
what it says The defendant has a right to be
physically present a the immediate Site” of pretrial
juror chdlenges, unless the court certifies the
defendant’ s waiver was knowing, intdligent and
voluntary, or the defendant ratifies the dtrikes, on
proper court inquiry, afterward. Id,

This court recently described the impact of
Conev in Quince_v, State, 660 So. 2d 370, 371
(Fla 4th DCA 1995) (citations omitted):

Prior to Coney, the supreme court had required
the presence of the defendant at jury selection or
the waiver of his presence when the defendant
was actudly absent from the place where the
jury selection was made. Where the defendant
was present in court but not a the bench when
the actua selection was made, this court held
that the jury was sdected in the defendant’s
presence where there were no limitations on the
defendant’s ability to consult with counsel before
any decisons or chalenges were made. In this
case, the defendant had the opportunity to
consult with counsel and to actualy come to the
bench to do that consulting. Under the pre-
Coney cases, the trid court did not abuse its
discretion or deny the appellant his congtitutiona
right to be present a a criticd stage of the
proceedings. However, we caution the trid court
that Coney now requires the physical presence of
the defendant a the bench or the express
Questioning of the defendant as to his waiver of
his right to be present, or, dternatively, his
express ratification of the jury selection made.

We have consdered the state' s argument that
Appellant failed to raise a timely objection, based
on Gibson v. State, 661 So. 2d 288 (Fla. 1995),
which was decided after Conev, and which the
state congtrues as modifying Coney. In Gibson the
supreme court determined that the defendant had
shown neither error nor prejudice in the triad
court’s refusing his counsd’s request for a recess
to consult with the defendant immediately before
the bench conference on chalenges for cause. The
supreme court rejected the defendant’s argument

that the trid court had violated his right to be
present during the chalenging of jurors and his
right to assstance of counsdl, noting he had not
asserted those issues below. See Steinhorst v.
State, 412 So. 2d 332 (Fla 1982).

We find TGHsant ingpppsieni on does
not reflect that the supreme court was concerned
about the applicability of the Conev procedure.
Gibsonisa“pipeing’ case? to which Coney did
not apply. Lett. Additiondly, in Gibson, the issue
raised, namely whether the court erred in denying
defense counsdl’s request for a recess, did not
implicate the issue of the defendant’s presence at
the time of jury chdlenges. In any event, even
aoplying Copey, any error in Gibson would be
deemed harmless because the chalenges were for
cause, not peremptory challenges. See Coney, 653
So. 2d a 1013

The supreme court did not imply any need for a
contemporaneous objection in_Coney, and it is
clear that violating a defendant’s right to be present
a the time of peremptory jury chdlenges is
fundamental error that may be raised for the first
time on motion for new tria or on goped. See
Francis v. State, 413 So. 2d 1175, 1177-79 (Ha
1982); Meiia v. State, 675 So. 2d 996 (Fla 1
DCA 199%); Sdcedo v. State, 497 So. 2d 1294,
1295 (Fla. 1s DCA 1986), rev. denied, 506 So.
2d 1043 (Fla 1987). Patently, the procedure the
Coney court prescribed in order for a defendant to
waive his presence or rdify jury sdection in the
defendant’ s absence would be superfluousiif the
smple falure to make a timely objection had the
sameresult. We note that in Mejia, the First
Didgrict  recognized that to require a
contemporaneous  objection to preserve for apped
the issue of deprivation of the right to be present a
the bench conference for peremptory chalenges
would render it meaningless. 675 So. 2d a 999.

2 Supreme court records indicate that
notice of gpped in Gibson was filed in 1993;
therefore, that appellant’ strial concluded over a
year before the supreme court released Coney.




Accordingly, it is clear that violation of the
Coney procedure requires reversd for new trid,
see Wilson (reversing, absent a knowing voluntary
waiver, due to defendant’s not participating at side-
bar exercise of chalenges - fundamenta error);
Butler v. State, 676 So. 2d 1034 (Ha 1s DCA
1996) (reversing for new trid because defendant's
dtoney, not defendant persondly, waved
defendant’s right to be present in courtroom during
jury selection), unless it can be demondrated
beyond a reasonable doubt that the error was
harmless. See adso Francis, 413 So. 2d a 1178.

A showing of harmless error requires the state to
prove, beyond a reasonable doubt, that the error in
Question did not contribute to the verdict, or that
there is no reasonable possibility that it contributed
to the conviction. State v. DiGuilio, 491 So, 2d
1129, 1135 (Ha 1986).

The harmless error doctrine can be gpplied to
certain cases of fundamental error. State v, Clark,
614 So. 2d 453 (Fla 1992). In_Clark, the supreme
court recognized that appellate courts can fmd
harmless eror when a violation of sxth
amendment rights is raised for the firgt time on
aped. In that case, the fundamental error
concerned the admission of evidence in violaion of
the confrontation clause.

Rather than an evidentiary right, rule 3.180(a)
seeks to protect the condtitutiond right of the
accused to be present “at the stages of his tria
where fundamental fairness might be thwarted by
hisabsence."  Franeis, 413 So. 2d at 1177.
Application of harmless error analys's in cases
involving fundamentad error requires that we
consder whether it is shown that fundamenta
fairness to the accused was not prejudiced. In
Garcia v. State, 492 So. 2d 360, 364 (Fla), cert.
denied, 479 U.S. 1022, 107 S. Ct. 680, 93 L. Ed.
2d 730 (1986), the Supreme Court specified that
the standard for determining harmless error in
cases concerning violations of rule 3,180(a) was as
follows:

[Wihile rule 3.180(a) determines that the
involuntary absence of the defendant is error in

certain enumerated circumstances, it is the
condtitutiona question of whether fundamental
farness has been thwarted which determines
whether the error is reversible. In other words,
when the defendant is involuntarily absent during
a crucid stage of adversary proceedings contrary
to rule 3.180(a), the burden is on the state to
show beyond a reasonable doubt that the error
(absence) was not prejudicia. Delaware v. Van
Arsdall, U8, ,106 S.Ct. 1431, 89
L.Ed.2d 674 (1986); United States v. Hasting,
461 US. 499, 103 §.Ct. 1974, 76 L.Ed.2d 96
(1983); Chapman V. California, 386 U.S. 18, 87
SCt. 824, 17 L.Ed.2d 705 (1967).

Applying that standard, the Supreme Court
determined that the state had met its burden of
showing the appellant had not been prgudiced by
his absence at a pretrid conference in which the
court granted his counsd’s motion for individud
voir dire and deferred action on counsdl’ s other
three motions, as his presence would not have
aded defense counsd in arguing those issues. Id.
a 363-64.

In Conev, the court gpplied a harmless error
andysis and found no prgudice was shown
because the defendant was not present during a
bench conference on a lega issue as to which he
would have had no input anyway, and no jurors
were excused peremptorily a that time, athough
severd were dtruck for cause. 653 So. 2d at 1013
See A Havev v. State, 529 So. 2d 1083, 1085-
86 (Fla 1988) (tiding no prgudice in violation of
rule 3.180(a)(4) because appellant was not present
a conference in which juror chalenge was made
for cause; conference involved legal issue in which
aopellant would have had no input), _cert. denied
489 US 1040, 109 S. Ct. 1175, 103 L. Ed. 2d
237 (1989).

In Meia, where defense counsd waived the
defendant’ s presence at the bench conferences
during which peremptory challenges were made,
the Firg Didrict found that error harmless, the
defendant had suffered no prgjudice because the
record showed he consulted with counsel before his
peremptory challenges were exercised. 675 So. 2d




a 1000-001. Accord Brown v. State, 676 So. 2d
1034 (Fla 1 DCA 1994) (dthough Coney was
not applicable, court would have found
noncompliance with Coney procedure was
harmless, as record reflected appellant consulted
with counsel immediately before bench conference
and immediately after, before counsd accepted
jury). See also Stano v. State, 473 So. 2d 1282,
1288 (Fla, 1985), (finding no eror in defendant’s
absence from status conference in which trial court
granted one motion, where that act was merely
ministeria, and deferred acting on another because
of the absence), cert. denied, 474 U.S. 1093, 106
S Ct 869, 88 L. Ed. 2d 907 (1986).

In Francis, the supreme court emphasized the
importance of the right to exercise peremptory
chdlengesto afair trid:

The exercise of peremptory challenges has been
held to be essentid to the fairness of atria by
jury and has been described as one of the most
important rights secured to a defendant. Pointer
V. United Stares, 151 U.S. 3%, 14 SCt. 410, 38
L.Ed. 208 (18%4); Lewis v. United States, 146
US 370, 13 SCt. 136, 36 L.Ed. 1011 (1892).
It is an abitrary and capricious right which must
be exercised freely to accomplish its purpose. It
permits rejection for red or imagined partidity
and is often exercised on the bas's of sudden
impressions and unaccountable prejudices based
only on the bare looks and gestures of another or
upon a juror's habits and associations.

413 So. 2d at 1178-79. The Francis court
determined that the appellant’ s involuntary absence
without waiver or raification was reversble error
entitling him to a new trid because it was unable to
asess the extent of prgudice, if any, which
resulted. Id. a 1179

We need not determine in this case whether we
concur in the harmless error application in Mejia,
as here, the record of the hearing on the motion
for new trid indicates that there were no
conferences between Appellant and his counsd
while his peremptory chdlenges were being
exercised. While neither he nor his counsd

objected to the procedure, and his counsd
expresdly goproved it, it is impossble to determine
the extent of the prejudice Appdlant suffered, if
any, as aresult, and therefore we are obliged to
reverse for a new tria.

We find moot an additional issue raised on a
moation to dismiss the jury venire due to juror
misconduct, and we fmd no merit in the other eight
issues Appellant raised,

SHAHOOQD, 1., concurs.
FARMER, 1., concurs specidly with opinion.

FARMER, J . , concurring specialy.

Although | concur in the reversal of the
conviction for a new tria, | cannot agree that the
new trid is required because of any perceived
error in the procedure used for the exercise of
peremptory challenges of jurors. In my opinion,
the entire venire of prospective jurors was
incurably poisoned by comments of some of the
prospective jurors before their voir dire
examination.  Thus, | think it puts the cart before
the horse to address the peremptory chalenge
issue, for | do not understand why either side must
waste peremptory challenges on tainted jurors.

The venire of prospective jurors was taken to the
courtroom for voir dire examination and seeted
there to await the opening of court. As they waited
with conversation among themselves, some of
them began to tak about the case on which they
would presently be examined to St as jurors.
Three prospective jurors later testified to hearing
comments made within the hearing of dl. These
comments included the following: severd jurors
were heard to say “hang him, hang him; ™ someone
said “they ought to just hang him” and “they ought
to just fire him up;” another heard, “where | come
from, they just dtring them up;” il another heard
“why don't we just get it over with; * another heard
that it would “save time’ if defendant had
committed suicide; and findly some suggested that
defendant's pre-trid flight indicated his guilt.
Some of the tedtifying jurors sought to minimize
these remarks as just “joking”, as “not serious’,




or as mere attempts to avoid serving on the jury.
All of these prospective jurors who testified to
hearing (but not saying) the above were excused
for cause. The rest of the venire was not.

Frankly, 1 fmd these comments both intolerable
and gppdling. We should condemn them in the
drongest terms, To show our condemnation, we
should refuse to go forward with prospective jurors
exposed to such corrupt and destructive influences.
Nor do | believe tha the lame attempts of the
jurors to minimize the words justify any discretion
of the trid judge. There are some things that
smply may not be said or done by prospective
jurors without poisoning the entire pool. The
comments here are surely among them. No
amount of after-thefact jutification can possibly
remove the stain and save the venire. | do not
understand why any trid judge would not
unhesitatingly get rid of the entire room of jurors
who had been subjected to these comments and
dart anew with an uncontaminated group.

These citizens were summoned to hear a case of
first degree murder that had been the subject of
substantial  attention in the press. In circumstances
like these, when the glare of the media lurks al
around, the conduct of the individud is most
susceptible to the pressures, whether overt or
subtle, of the group in which one has been placed.
Within a group of peers, even of strangers, the
compulsion to conform to the drongest, the most
vocd, the most assured, isinvishbly formidable.
This is especidly true in jury duty. All have been
summoned, al are strangers;, al are uncertain; but
al desire the gpprobation of both the court and
their peers.

The spoken word can be no less lagting than the
written; in this setting, words do not have to be on
paper to linger in the mind's ear. Some voices will
resound in the courtroom long after they have
stopped speaking.  To paraphrase (however
profanely) the wondrous poet Khayyam:

“The waggling tongue speaks: and, having
spoken,

Echoes: nor all thy piety nor wit

Shall lure it back to cancel half a tone,

Nor all of thy protests conceal a word. "

Unless we are willing to let juries become lynch
mobs, the trid judge should have dtarted over. |
would now require him to do so, but not because
of a possble procedura error (as to which | have
strong doubts there was error, anyway) in the
exercise of peremptory challenges.
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT

RICHARD BRO WER,

Appdlant,

V. CASE NO. 95-2765
STATE OF FLORIDA,

Appelles,

MOTION FOR REHEARING

Appellee the State of Florida, by and through its undersigned counsd and pursuant to Fla
R. App. P. 9.330, moves this honorable court to grant a rehearing in this matter on the good faith
bass that this court has overlooked certain points of law and fact, and in support thereof would
Sate:

1. On December 11, 1996 this court issued an opinion in the present case which reversed
gppellant’s conviction, on the basis that the procedure for waiving defendant’s presence a the
bench during counsel’s-peremptory jury chalenges was not followed pursuant to Coney v. State,
653 So. 2d 1009, 1012-13 (Fla.), cert. denied, US. _ , 116 S Ct. 315,133 L. Ed. 2d 218
(1995).

2. However, on December 5, 1996 the Florida Supreme Court issued its opinion in the

meatter styled Matthew Dale Boyett v. State of Florida’, No. 8 1,971, acopy of which is attached

"Due to the recency of this case, it was not cited by the partics 1o bring it to this court’s
attention.




hereto as Exhibit “A”, which receded from Coney to the extent that so long as a defendant is in
the courtroom, he is consdered to be physcdly present a the immediate Ste where chalenges
are exercised, dthough he may not be present a a bench conference.

3. The record of this case clearly shows that pursuant to Boyett, gppellant was present in
the courtroom during counsd’s jury chdlenges, and that appelant had a meaningful opportunity
to be heard through counsd (T 4799/15-24, 4800/12-19, 4801/4-18, 4804/6-4805/2, 1886/13,
2608/21-2610/14). For example:

a At the hearing on defendant’s motion for new trid, defense counsd Ronad

Smith made the following Satements
Now, | don’'t mean to tell the court that as we were
gtting a counsd table and the State was asking
questions of the jurors, certainly Richard
participated in voicing opinions and taking about
the potentia jurors (T 4799/15-18).
No. No. And | don't mean to imply that. And
catanly Richad was physcdly ingde the
courtroom (T 4801/1 7, in response to the trid court
indicating that he wanted the record to reflect
whether there had been any impediment to defense
counsd’s ability to spesk with gppelant during jury
chalenges a sde-bar).

4. The rule of law enuncigted in Boyett must be applied in this case, since this case was
dill pending on direct review when the Boyett opinion was issued. Smith v. State, 598 So. 2d
1063 (Fla. 1992).

WHEREFORE, the State of Florida requests that this court grant a rehearing in the
present case, withdraw its opinion and issue a new opinion affirming appdlant’'s conviction.

Respectfully submitted,
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ROBERT A. BUTTERWORTH
Attorney Generd

David M. Sc¢hultz

Assistant Attorney Gereral

Florida Bar No. 0874523

1655 Palm Beach Lakes Blvd., Ste. 300

West Palm Beach, Florida 33401
561/688-7759

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and accurate copy of the foregoing had been furnished
by courier to Joseph R. Chloupek, Assistant Public Defender, Richard L. Jorandby, Public

Defender, 421 Third Street, 6th Floor, West PAm Beach, Florida 33401 this the / f ﬂ'/ day of

/M ,1996

David M. Sc
Of Counsel




Supreme Court of Horida

No. 81,971

MATTHEW DALE BOYETT,

Appel | ant,

l VS.

STATE OF FLORI DA,

Appel | ee.
[ Decenber 5, 1996¢]

PER CURIAM.

We have on appeal the judgnment and sentence of thes trial
court inposing the death penalty upon Matthew Dale Boyett. W
have jurisdiction. Art. V, § 3(b) (1), Fla. Const.

Boyett was convicted of first-degree murder and burglary of

Exhibit "A"




a dwelling. The trial judge overrode the jury's life
reconmendation and inposed the death penalty. For the reasons
set forth below, we affirm Boyett's conviction, but reverse his
death sentence.

On August 5, 1992, Boyett shot and fatally wounded :t:,he
victim Bill Hyter, while attenpting to rob himin his hone.
Boyett was acquainted with the victim and had visited his home
frequently. On several occasions the victimhad made sexual
advances to Boyett. Boyett was upset by this and rebuffed the
victim On at least one occasion, the victim attenpted to engage
in sexual activity with Boyett while Boyett was passed out.

There was a violent confrontation. Approximately six weeks
before the shooting, Boyett told the victim he would kill himif
he did not stop nmking sexual advances. He stopped associating
with the victim

Sever al day; before the shooting, when Boyett and a teenage
friend were driving past the victims house, Boyett told his
friend that he was going to shoot and rob the occupant of the
house. Boyett later showed his friend a pistol; expl ai‘ned hi s
plan for robbing and shooting the victim and asked hi s‘ friend to

hel p him execute it. H's friend declined and would later serve

as a state w tness against Bovyett.

-




On the day of the nurder, Boyett entered the victims hone,
attenpted to rob him and shot him tw ce, Boyett stated that he
fired his pistol when the victimpi cked up a baseball bat. The
victim was wounded and fled through the front door. He told
nei ghbors and energency personnel that Boyett was his a&:acker.
He died in the hospital a short tine later.

When arrested, Boyett admtted to |law enforcenent officers
that he had shot the victim He also told them where to find the
gun.

Boyett was charged with first-degree nurder, predicated on
premeditation or a felony nurder theory, and burglary of a
dwel | i ng. Testinony presented at trial included evidence of the
serious enotional traunma Boyett had undergone as a result of his
broken famly life, evidence of prior instances when Boyett had
been sexually nolested by other nen, and expert testinony as to
the nental problems incidents such as those in Boyett's past
woul d cause.

The jury returned a guilty verdict as to both the nurder and
the burglary charges, but did not specify on which theory the
murder verdict was based. The jury recommended a life \sentence,

but the circuit judge overrode and inposed the death penalty for

the murder, as well as eight years inprisonnent for the burglary.
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The judge found two aggravating circunstances present,

"cold, calculated, and preneditated" (ccp) and "commtted in the
course of a burglary" and specifically rejected statutory
mtigating circunmstances. He did find that the evidence
supported five non-statutory mtigating circunstances: *T) Boyet t
suffered from long-term substance abuse, 2) he was sexually
abused as a child, 3) he kxhibited good behavior while in
custody, 4) he suffered renmorse for the killing; and 5) he had an
unstable, broken fanily life. The judge found that only factors
2 and 5 deserved substantial weight.

Boyett appealed the conviction and sentence to this Court,
raising one guilt phase issue and five penalty phase issues. He
argues that there was 1) error because he was not present at the
site where perenptory challenges to prospective jurors were
exercised, 2) error in finding the CCP aggravator, 3) error in
failing to find or properly consider statutory and nonstatutory
mtigators, 4) error in overriding the jury's recomended life
sentence when there were mtigators on which it could reasonably
have relied, and 5) error in allowng the state's sent?nci ng

menorandum to be filed late. Additionally, although he does not

raise the issue, we have reviewed the record to ensure that there

was conpetent: and substantial evidence presented at trial to




sustain his convictions for both first-degree nurder and
burgl ary.

W find that Boyett's guilt phase issue is wthout nerit.
The record reflects that Boyett was present in the courtroom but
not at the bench, when peremptory challenges were exercised.

Boyett argues that our decision in Conev y, State, 653 So. 24

1009 (Fla. 1995), cert. denied, 116 S. . 315, 133 L. Ed. 24 218

(1995), should apply to himinsofar as it requires that a
def endant be present at the actual site where jury.challenges are
exer ci sed. Al t hough in that case we explicitly stated that our
ruling was to be prospective only, Boyett argues that he should
be entitled to the sane relief because his case was not final
when the opinion issued, or, in the alternative, that the rule
announced in Coney was actually not new, and thus should dictate
the same result in his case. W reject both of these argunents.
In Coney, We interpreted the definition of *"presence" as
used in Florida Rule of Crimnal Procedure 3.180. W expanded

our analysis from Francis v. State, 413 So. 2d 1175 (Fla. 1982),

whi ch concerned both a defendant whose right to be present had

A
L)

been unlawfully waived by defense counsel, and a jury selection

process which took place in a different room than the one where

the defendant was | ocated. In Coney, we held for the first time
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that a defendant has a right under rule 3.180 to be physically

present at the immediate site where challenges are exercised.

See Conev, 653 So. 2d at 1013. Thus, we find Boyett's argument

on this issue to be without merit.?

Boyett's second Coney argunent--that the rule of that case
should apply because Boyett's case was non-final when the
decision issued--is also without nerit. In Coney, we expressly
held that "our ruling today clarifying this issue is prospective
only. " Coney, 653 So. 2d at 1013. Unless we explicitly state
otherwise, a rule of law which is to be given prospective
application does not apply to those cases which have been tried

before the rule is announced. See Arnstrons v. State, 642 So. 2d

730, at 737-38 (Fla. 1994), cert. denied, 115 S. &. 1799, 131 L.

Ed. 2d 726 (1995). Because Boyett had already been tried when

Coney issued, coney does not apply.

W recognize that in Coney we applied the new definition of

Although it does not change our analysis in this case, we
note that we have recently approved an amendnent to rule 3.180(b)
which will provide a clearer standard by which to resolve such
issues in the future. The rule will now read: »a defendant is
present for purposes of this rule if the defendant is physically
"in attendance for the courtroom proceeding, and has a neaningful
opportunity to be heard through counsel on the issues being
di scussed."  Anendnents to the Florida Rules of Critninal
Procedure, No. 87,769, slip op. at 2 (Fla. Nov. 27, 1996).

N




"presence" to the defendant in that case: the state conceded

that the defendant 's absence from the immediate site where

challenges were held was error, and we found that the error was

nonet hel ess harnl ess. Conev 653 So. 2d at 1013. It was

-

incorrect for us to accept the state's concession of error.
Because the definition of "presence” had not yet been clarified,
there was no error in failing to ensure Coney was at the

imedi ate site. Although the result. in Coney would have been the
same whether we found no error or harmess error, we recede from
Coney to the extent that we held the new definition of "presence"
applicable to Coney hinself.

As to Boyett's penalty phase argunments, we agree that the
trial judge's override of the jury recommendation was inproper.
The standard we announced in Teddexr guides our analysis: " |n
order to sustain a sentence of death following a jury
recommendation of life, the facts suggesting a sentence of death
should be so clear and convincing that virtually no reasonable

person could differ." Tedder v. State, 322 So. 2d 908, 910 (Fla.

1975) . W expanded on this in Ferrv:

L]

The principle announced in Tedder . ., . has bken
consistently interpreted by this Court to nean
that when there is a reasonable basis in the
record to support a jury's recomendation of life,
an override is inproper. When there are wvalid

T




mtigating factors discernible from the record
upon which the jury could have based its
recormendation an override may not be warranted.

Ferry v. State, 507 So. 2d 1373, 1376 (Fla. 1987) (citation

omtted). -

Here there is mitigating evidence in the record upon which
the jury reasonably could have relied in reconmending life. This
evidence includes Boyett's age (18 at the-tine of the incident);
past history of sexual abuse; ongoing, significant enotional and
psychol ogi cal problenms; traumatic famly life; history of drug
abuse; past relationship with the victim renorse; and
cooperation with law enforcenent officials. The jury reasonably
could have viewed this evidence as valid mitigation which would

support a life recomendation. See, ¢.q., Esty v. State, 642 So.

2d 1074, 1080 (Fla. 1994) (holding that override was inproper
where evidence supported "heinous, atrocious, or cruel" and
"cold, calculated, and preneditated" aggravators, but also
supported mitigation i ncluding youth, lack of crimnal history,
potential for rehabilitation, and possibility that defendant

acted in an enotional rage), cert. denied, 115 S. C. 1'380, 131

L. Ed. 24 234 (1995). In light of this evidence, we find that

i--here was a reasonable basis for the jury's recorntnendation

8-




Therefore, we reverse the override.
Because we find that the override was inproper, we do not
need to address the other penalty phase issues raised by Boyett.
Accordingly, we affirm Boyett's convictions for first-degree
murder and burglary, vacate his death sentence, and remand for

imposition of sentence of |ife inprisonnent without eligibility
for parole for twenty-five years.
It is so ordered.

OVERTON, GRI MES, HARDI NG and VELLS, JJ., concur.

KOGAN, C.J., and ANSTEAD, J., concur in result only as to the
convictions -and concur as to the sentence.

SHAW, J., concurs in result only.

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION anp, |F
FI LED, DETERM NED.
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORI DA /
FOURTH DI STRICT, P.O BOX 3315, WEST PALM BEACH FL 33402

Rl CHARD BROWER CASE NO 95-02765
ECEIVED
Appel Tant (s), O§F|:3JE OF THE
Vs, ATTORNEY GENERAL
2 1997
STATE OF FLORI DA JAN 2 L.T. CASE NO. 93-992 g
CRIMINAL OFFlCEr MARTIN
Appellee(s). WEST PALM BEACH

January 21, 1997

Q- 141750

BY ORDER OF THE COURT:

ORDERED that appelliee's motion filed December
for rehearing is hereby denied.

| hereby certify the foregoing is a
true copy of the original court order.

DNpnte,,
MARI::N@ TENMULLER
CLERK

cc: Public Defender 15 \
Attorney General-W Palm Beach
State Attorney 19

/KB

18, 1996,
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~
M A N D A T E
®

from

DI STRICT COURT OF APPEAL OF THE STATE OF FLORI DA
FOURTH DI STRI CT

This cause having been brought to the Court by appeal, and
after due consideration the Court having issued its opinion;

YOU ARE HEREBY COWMANDED that such further proceedings be had
in said cause as may be in accordance Wth the opinion” of this
Court, and with the rules of procedure and laws of the State of
Florida.

W TNESS the Honorable Bobby W Gunther, Chief Judge of the
District Court of Appeal of the State of Florida, Fourth District,
and seal of the said Court at West Pal m Beach, Florida on this day.

DATE: February 7, 1997
CASE NO. : 95- 2765
COUNTY OF ORIGA N Martin
. T.C. CASE NO.: 93-992 CFA
STYLE: Richard Brower v. State

ATRUE
COPY i el

| Marilyn Beutfe ller, Clerk
‘ District Cofirfz"of Appeal
Fourth Distfict

ORIA NAL TO Hon. Marsha Stiller, derk

RECEIVED
cc: Public Defender #15 ATT?C'):F'?{:II\JCEEEY%FE-!’E%AL
Attorney Ceneral - w, Palm Beach
FEB 10 1387
/ CR

CRIMINAL OFFICTE
WEST PALM B Al
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

FOURTH DISTRICT

RICHARD BROWER,

Appelant,
V. CASE NO. 95-2765

STATE OF FLORIDA,

Appellee.

EMERGENCY
MQTION TO RECALL MANDATE PENDING REVIEW

Appdlee Sate of Florida, by and through undersgned counsel, moves this Honorable Court
to recal issuance of its mandate in this cause and as grounds therefore gtates the following:

1. This court issued its initid opinion in this case on December 11, 1996, reversng
gppellant’s conviction on the basis that the procedure for waiving defendant’s presence at a bench
conference during peremptory challenges was not followed pursuant to Coney v. State, 653 So. 2d
1009, 1012-13 (Fla), cert. denied, __ US. , 116 S. Ct. 315, 133 L. Ed. 2d 218 (1995).

2. On December 18, 1996, gppdlee filed a motion for rehearing with this court, aleging that
its opinion in this matter was in conflict with Boyett v. State, 21 Fla. L. Weekly S535 (Fla. December
5, 1996).

3. On January 21, 1997, this Court issued its order denying appellee’s motion for rehearing,

and on February 7, 1997, it issued the mandate.

FAUSLRS\APPEALS\DAVID _S\MOTIONS\BROWER.WPD




4. Contemporaneoudy herewith, appdlee is filing its notice of intention to seek the
. discretionary jurisdiction of the Florida Supreme Court.
5. Since this case is not yet find, appellee assarts that it would be in the interests of justice
for the mandate to be recalled pending resolution by this Court. See: Rule 9.130(f) Fla. R. App. P.;

State v, McKinnon, 540 So. 2d 111 (Fla. 1989).

6. Petitioner asserts that it has a good chance of prevailing in this Court in light of Boyett.
Wherefore, gppellee respectfully requests this court recal the mandate pending review in the
Florida Supreme Court.
Respectfully  submitted,

ROBERT A. BUTTERWORTH

David M. Sc];xﬂatz Rl //

/ Assigtant Aft orney Gen
Forida Bar No. 0874 3
1655 PAm Beach Lakes Blvd., Ste. 300
West PAm Beach, Florida 33401
561/688-7759

. FAUSERS\APPEALS\DAVID_S\MOTIONS\BROWER. WPD 2




CERTIFICATE OF SERVICE

. | HEREBY CERTIFY that a true and accurate copy of the foregoing had been furnished by
courier to Joseph R. Chloupek, Assstant Public Defender, Richard L. Jorandby, Public Defender,

421 Third Street, 6th Floor, West PAm Beach, Florida 33401 this the/ 7% day of

%l// , 1997.
/

/ﬁavid M. Sciiltz
’ Of Counsel

. FAUSERS\APPEALS\DAVID_S\MOTIONS\BROWER. WP
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RICHARD BROWER,

Appellant,

V. CASE NO. 95-2765

STATE OF FLORIDA,

Appellee.

NOTICE TO INVOKE DISCRETIONARY JURISDICTION

NOTICE IS GIVEN tha appellee State of FHorida invokes the discretionary jurisdiction of
the Florida Supreme Court to review the decison of this Court rendered January 2 1, 1997. The

decigon is in direct conflict with a decison of the Florida Supreme Court on the same question of

law.
Respectfully  submitted,

ROBERT A. BUTTERWORTH
Attorney General

Horida Bar No. 0874523

1655 Palm Beach Lakes Blvd., Ste. 300
West PAm Beach, Florida 3340 |

5 [/688-7759
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and accurate copy of the foregoing had been furnished by
courier to Joseph R. Chloupek, Assistant Public Defender, Richard L. Jorandby, Public Defender,

421 Third Street, 6th Floor, West Pam Beach, Florida 33401 this the ./ 77"4_ day of

ik
/

avid M. Schult?
Of Counsel

, 1997.




° EXHIBIT 7




IN THE DI STRICT COURT OF APPEAL OF THE STATE OF FLORI DA
FOURTH DI STRICT, P.O BOX 3315, WEST PALM BEACH, FL 33402

RICHARD BROWER CASE NO 95-02765
Appel | ant (s),
VS.
STATE OF FLORI DA L.T. CASE NO. 93-992 CFA
MARTI N
Appellee(s).
February 21, 1997 5/“5,_/1_;;7’]?0

BY ORDER OF THE COURT:

ORDERED that appellee's energency notion filed
February 19, 1997, to recall nmandate pending review is hereby

grant ed.

I héreby certify the foregoing is a

true copy of the original court order.

v cc: Public Defender 15
Attorney GCeneral-W Palm Beach
Marsha Stiller, Cerk

/CH

RECEIVED
CFFICE OF THE
ATTORNEY GENERAL

FEB 24 1997

CRIMINAL OFFICE
WEST PALM BEACH




