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INTRODUCTION

Petitioner, University Medical Center, Inc., shall at times be
referred to as "UMC."

The Board of Regents, State of Florida; Robert Thompson, M.D.,
an employee of the State of Florida; Matthew Johnson, M.D., an
employee of the Board of Regents, State of Florida; and k. Cooper,
M.D., an employee of the Board of Regents, State of Florida, will
be referred to collectively as "BOR.™"

Claimants, Teresa Lynn Wilson, as Personal Representative of
the Estate of Channyse channelle Wilson, deceased, Teresa Lynn
Wilson, individually, and Eric Jerome Broaden, shall at times be
referred to collectively as "Broaden." Claimants, Dsvin Athey, a
minor, by and through his guardians and natural parents, David
Athey and Karen D, Athey a/k/a Karen D. Simcic, individually, shall
at times be referred to as "Athey."

The term rClaimants" shall at times be used to refer
collectively to all of the Claimants.

Citations to the Record on Appeal shall be designated: (Rr.

volume: p.__ ). Citations to the Appendix shall be designated: (A

o
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STATEMENT QE THE CASE AND FACTS

On October 16, 1991, the Petitioners, University Medical
Center (uMC) and the Board of Regents (Bor), fTiled two separate
complaints for declaratory and injunctive relief in Leon County
Circuit Court against the Broaden (Case No. 91-4222) and Athey
(Case No. 91-4223) defendants. (R. I:1-14, III:505-589)'. The
Complaint alleged that Broaden and Athey had served Notices of
Intent to Initiate Litigation for Medical Malpractice, pursuant to
the provisions of Section 766.106, Florida Statutes (1989), for
birth-related neurological iInjuries. The Complaints sought
declaratory relief determining that the Broaden and Athey birth-
related neurological injury claims were exclusively within the
province of the Florida Birth-Related Neurological Injury
Compensation Plan (hereinafter "NI1CcA"), Section 766.301, et seg.,
Florida Statutes (1989). Injunctive relief was sought prohibiting
the filing of any malpractice action in circuit court based on
those claims.

In response to the Complaints, both Athey and Broaden filed
Answers raising the affirmative defense that the BOR and umc failed
to provide the NICA notice specified in Section 766.316, Florida
Statutes (1989), and that such notice Is a condition precedent to
the exclusive-remedy provision of NICA. (r. 1:21-24, 1:53-57),

Thereafter, Athey and Broaden filed Motions for Summary Judgment

'Additional party plaintiffs in the Broaden case are Matthew
Johnston, M.D.; K. Cooper, M.D.; and Robert Thompson, M.D.;
employees of the Board of Regents.
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contending that they are not subject to the NICA exclusive-remedy
provision on account of the BOR and uMc’s failure to provide pre-
delivery NICA notice. (R. II:210-250, II:265-324). The BOR and
uMC also filed a Motion for Partial Summary Judgment seeking a
determination that any alleged failure to provide NICA notice did
not obviate NICAs exclusive-remedy provision. (R. II:332-334),

The salient facts i1n the Athey and Broaden claims are very
similar. Both Karen Athey and Teresa Wilson (TheBroaden claimant)
received pre-natal care from registered nurses and nurse midwives
at the Duval County Public Health Unit Clinic. (R. II1:352-353).
Both were Medicaid patients. (R.II:353). Both were instructed by
the health department clinic to report to UMC at the onset of
labor. (R. II:353). Both patients had complications during labor
and delivered infants with birth-related neurological injuries as
defined by Section 766.302(2), Florida Statutes (1939) .

At the time the Trial Court considered the various summary
Judgment motions, the following undisputed facts were developed In
the record through stipulation, request for admissions, and
affidavits:

(1) Neither Athey nor Broaden were provided pre-delivery NICA
notice. (R. IIT:459-463).

(2) Athey fTirst presented at uMC at 10:30 p.m. on June® 3,
1989. She delivered her child at 2:14 a.m. on June 4, 1989.
Teresa Wilson (Broaden claimant) presented to uMc for the first
time at 1:45 a.m. on May 20, 1989. She gave birth to her child at
8:45 a.m. on May 21, 1989. At the time that Athey and Wilson




presented to uMC, both had experienced spontaneous rupture.of
membranes. (R. I1:352-381, II:384-400),

(3) From the time that both women first presented to uMC, 1t
would have been medically unsafe, unacceptable and 1nappropriate to
transfer eilther expectant mother to any other iInstitution or
facility for delivery. (A.7,A. 8%).

(4) Both Ms. Athey and Ms. Wilson were Medicaid patients.
(R. Ssimcic deposition, p.4, R. Wilson deposition, p. 18).

(5) There were no birthing centers, health care facilitiesor
hospitals, other than uMC, providing obstetrical services in Duval
County to Medicaid patients at the time that Ms. Athey and Ms.
Wilson gave birth to their children. According to the affidavit of
H. Wade Barnes, M.D., to the best of his knowledge and belief, no
birthing center in buval County, Florida, has ever treated Medicaid
patients. (A. 9). James W. Walker, M.D., testified by affidavit
that to the best of his knowledge and belief the only hospital
located in Duval County, Florida, available to Ms. Wilson and Ms.
Athey 1n 1989 was uMmMC. (A. 10).-

(6) All of the resident physicians who have been named as
potential Defendants in Claimants” Notice of Intent were obstetric
residents employed by the Board of Regents of the State of Florida
at the time that they rendered care and treatment to Athey and

Broaden. (R. I:2, III:506).

2The affidavits contained within the Appendix as A. 7 - A. 10
are contained within the Supplemental Record by Order of the First
District Court of Appeal on August 1, 1995. (A. 11).
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(7) All of the physicians who have been named as potential
Defendants in cClaimants’ Notice of Intent were participating
physicians under Section 766.314(4) (¢) , Florida Statutes (1989).
(R, I:2, III:5086),

In entering a summary declaratory judgment in favor of
Claimants, the Trial Court held that pre-delivery notice to the
obstetric patient under Section 766,316 1S a condition precedent to
the application of NICA’s exclusive remedy. The Trial Court held
that the purpose of the Section 766.316 notice provision is to
provide the obstetrical patient with the opportunity to evaluate
her “legal rights" and to provide her with the opportunity to
obtain the services of a non-participating physician if she so
chooses, (rR. IV:647) (A. 13, p. 5). The Trial Court held that
notice should be given as soon as reasonably possible and i1s a
condition precedent to NICA’'s exclusive remedy unless providing
notice i1s not reasonably possible. (R.1v:652) (A. 13, p. 5). The

Trial Court resolved this latter i1ssue by determining that, as a

matter of law, UMC had a reasonable opportunity to provide NICA

notice to both athey and Broaden after they presented to UMC and
before the delivery of their infants. (R.1v:s51) (A.13, p. 6).

In 1ts declaratory summary judgment, the Trial Court did not
consider or determine whether any of the physicians employed by the
BOR had a reasonable opportunity to provide NICA notice. The Trial
Court’s order did not consider the fact that the resident
physicians employed by the BOR are exempt from the notice

requirement. The Trial Court also did not address whether there



was any reasonable possibility that athey or Broaden would have and
could have elected to seek medical care from some other physician
or hospital had they received pre-delivery notice.

The First District Court of Appeal affirmed the Trial Court"s
decision as to UMC, reversed the Trial Court’s decision as to the
BOR physicians and the BOR, and remanded the case to the Trial
Court to make findings and conclusions related to the BOR
physicians and the BOR. (A. 4, p. 11-12), The Appellate Court
held that the purpose of Section 766.316 is to permit an informal
choice between alternatives before delivery. The court held that
nhealth care providers who have a reasonable opportunity to give
notice and fail to give pre-delivery notice under Section 766.316
will 1lose their NICA exclusivity regardless of whether the
circumstances precluded the patient making an effective choice of
provider at the time the notice was provided." (A.4, p. 10). The
court upheld the Trial Court"s ruling that uMC had a reasonable
opportunity to give the Section 766.316 notice as a matter of law.
The Appellate Court noted that the case "does not present us with
circumstances in which a reasonable opportunity for notice iIs not
available to the provider due to an emergency or similar
situation, " and therefore declined to address that issue. (A. 4,
p. 10-11, fn_. 1). The Appellate Court ruled that both the hospital
(uMc) and the participating physicians must give the Section
766.316 notice. (A. 4, p. 7). The court held that residents,

assistant residents and iInterns are exempt from the notice




requirenent. (A 4, p.7). As to the BOR on remand the Tri al
Court was directed to address the followi ng issues:

1. Whet her the undisputed material facts support a conclu-
sion that the attending physicians had a reasonable opportunity to
provide N CA notice;

2. Whether, if no reasonable opportunity to provide N CA
notice was available, the exclusive provisions of NCA apply to
claims against the BOR physicians and BOR as their enployer; and

3. Whet her because of the resident physicians' exenption
fromthe NICA notice requirenents, the exclusive provisions of NICA
apply as to the resident BOR physicians and the BOR, as their
enpl oyer. (A 4, p. 12).

The First District Court of Appeal certified the follow ng
question to the Florida Suprene Court:

VWhet her  Section  766. 316, Florida Statutes  (1993),

requires t hat heal t h care providers give their

obstetrical pati ent pre-delivery notice of their
participation in the Florida Birth Related Neurol ogical

I njury Conpensation Plan as a condition precedent to the

providers' invoking NICA as the patients' exclusive

remedy.
(A 4, p.8).

UMC as well as BOR and NICA, all filed tinely notions for
rehearing, arguing that the court overlooked the effect of
requiring notice by both the hospital and participating physicians
for each to invoke NICA imunity and i gnored the provisions of

Section 766.316, Florida Statutes (1995) (A. 2). In addition, the

nmotions for rehearing contend that in fact UMC did contend that an




emergency situation existed precluding a reasonable opportunity to
give the N CA notice. (A 2).

The First District Court of Appeal denied the notion 'for
rehearing, rehearing en banc, clarification and certification. (A
3). I nstead, on January 31, 1997 the First District Court of
Appeal issued arevised opinion which added a footnote stating that
the argument that if Claimants are |imted to pursuing N CA
renedies as to any appellant, Section 766.303(2), Florida Statutes
(1989), bars a common |aw action against any other appellant for
birth-related neurological injuries was not argued bel ow and,
therefore, wIll not be addressed. (A.1, p.12-13, fn. 2). The
decision was otherwise identical to the previously filed opinion.
UMC tinely filed its Notice to Invoke Jurisdiction on February 26,
1997 , BOR also filed a Notice to Invoke D scretionary
Jurisdiction, which appeal is also presently pending before this

Court in Case No. 89, 991.




SUMMARY COF THE ARGUMENT

The Appellate Court erred as a matter of |law when it found
that the notice provision of Florida Statute 766.316 is a condition
precedent to the exclusive-renmedy provision of Florida Statute
766.303. The Trial Court inproperly grafted the notice provision
onto the exclusive-renedy provision in the absence of any statutory
| anguage to support this interpretation. The purpose of N CA was

to establish a no-fault alternative scheme for high cost birth-

related neurological injuries to stabilize medical malpractice
insurance preniums. Because of the simlarities between N CA and
the Worker's Conpensation Act, the Trial Court should have relied
on the anal ogous case |law holding that the notice provision of the
Wrker's Conpensation Act is not a condition precedent to its
excl usive-remedy  provisions. The purpose of the N CA notice
requirement is to provide information tO the patient concerning
NICA rather than to give notice of a cause of action that has not
yet arisen or to act as a pre-condition to the applicability of
NI CA.

Even if the notice requirenment of Section 766.316 is a
condition precedent to invoking the exclusivity of N CA Section
766.303(2) dictated that once NICA is invoked by any defendant, -the
only remedy against all other health care providers is N CA The
Appel late Court affirnmed the Trial Court's decision that TIMC was
subject to a common-law suit while remanding to the Trial Court the

i ssue of whether BOR can invoke the NI CA provisions. As a matter




of law, if the renedy against BOR for the actions of the

participating physicians is NCA the only renedy against UMC, the
hospital at which the doctors delivered the infants, wll also be
NI CA. To hold otherw se destroys the exclusivity of the N CA
remedy, wll lead to duplicative lawsuits and renedies, and wl|l

undercut the stabilization of malpractice insurance prem uns.

Even if this court accepts the position of the Trial Court
that pre-delivery NCA notice isS acondition precedent to the
exclusive N CA remedy when notice can be reasonably afforded, the
Trial Court erred in granting summary judgnment because there remain
di sputed issues of material fact: whether energent situations
prevented UMC from having reasonable opportunities to provide

noti ce.
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ARGUMENT

THE APPELLATE COURT ERRED AS A MATTER OF LAW WHEN | T HELD
THAT THE NOTI CE PROVI SI ON OF FLORI DA STATUTE 766.316 WLL

BE CONSTRUED AS REQUI RING NOTI CE AS A CONDI TI ON PRECEDENT
TO THE APPLICABILITY OF THE FLORI DA Bl RTH RELATED

NEURCLOG CAL | NJURY COWPENSATI ON ACT ("NICA").

The Caimants argued and the Appellate Court found that pre-
delivery notice is a condition precedent to invoking the statutory
provision providing for exclusiveness of N CA  Section 766.316,
Florida Statutes (Supp. 1988) provides as follows:

Notice to obstetrical patients of participation in the
pl an--Each hospital and each participating physician
under the Florida Birth-Rel ated Neurol ogi cal I'njury
Compensation Plan shall provide notice to the obstetrical
patients thereof as to participation in the limted no-
faul t alternative for birth-rel ated neur ol ogi cal
injuries. Such notice shall be provided on forns
furnished by the association and shall include a clear
and concise explanation of a patient's rights and
l[imtations under the plan.

NI CA was anmended by Chapter 89-186, Laws of Florida, for the
purpose of clarifying the legislature's intent. The revised
version of Section 766.316 states as follows:

Each hospital with a participating physician on its staff
and each participating physician, other than residents,

assi st ant residents, and i nterns deemed to Dbe
participating physicians under s. 766.314(4) (c), under
the Fl ori da Birth-Rel at ed Neur ol ogi cal [ njury

Conpensation Plan shall provide notice to the obstetrical
patients thereof as to the limted no-fault alternative

for birth-related neurological injuries. Such notice
shall be provided on fornms furnished by the association
and shall include a clear and concise explanation of a

patient's rights and limtations under the Pl an.
Section 766.316, Fla. Stat. (1989).
In the instant case, the First District Court of Appeal,

following its previous decision in Braniff v __(Galen—o0f Florida,
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Inc., 669 So. 2d 1051 (1st DCA 1995), rev. granted, 670 So. 2d 938
(Fla. 1996) held that Section 766.316 will be judicially construed
to require the notice as acondition precedent to invoking the
exclusivity of the NICA remedies. The Appellate Court's decision
ignores both the plain |anguage of Section 766.316 and the purpose
behind the Florida Birth-Related Neurological Injury Conpensation
Act .

A The statutory |anguage of Section 766.316 does

not dictate that the notice is a condition
precedent to N CA applicability.

Nei ther the original |anguage nor the clarifying |anguage of
Section 766.316 suggests in any way that the notice provision was
intended to create a condition precedent to the exclusivity of the
NI CA remedy. There is sinply no language to that effect anywhere
within the Act. In light of the fact that the |egislature has used
"condition precedent" |anguage in numerous other situations, the
| egi sl ature obviously could have used this language in N CA had
this been its intention. (See infra note 3, p. 21). The plain
| anguage of Section 766.316 does not establish the notice as a
condition precedent to the invocation of N CA renedies

Exam nation of the statutes referenced in note 1 establishes
that the legislature knows how to make notice a condition precedent
when it so chooses. It is equally clear that the legislature did
not make pre-delivery notice a condition precedent in the N CA
statute by choosing not to include any |anguage meking delivery of
the NICA notice a condition precedent to the exclusive renedy

provision of NICA. The use by the legislature of certain |anguage

12




in one instance and wholly different |anguage in another indicates

that different results were intended. Department of Professional

Requlation v. Durrani, 455 So. 2d 515 (Fla. 1st DCA 1984); Ocasio

v. Bureau of Crines Conpensation, 408 So. 2d 751 (Fla. 3d DCA

1982). Had the l|egislature chosen to do so, it certainly could
have made pre-delivery notice a condition precedent to the
excl usive-remedy provision of NICA.  The point is, however, that it
chose not to do so.

When | anguage of a statute is clear and unanbi guous, a court
should not resort to rules of statutory interpretation and
construction, and the statute nust be given its plain and obvious

meaning. Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984). \Wile a

court may construe or interpret a provision, a court is not allowed
to graft onto the statute something that is not there. Public

Health Trust of Dade County v. Lopez, 531 So. 24 946, 949 (Fla.

1988). Courts are not permtted to attribute to the legislature an

intent beyond that expressed, Board of County Conmi ssioners of

Monroe County v. Departnent of Communitv Affairs, 560 So. 2d 240,

242 (Fla. 3d DCA 1990); nor may a court specul ate about what shoul d

have been i ntended. Public Health Trust, 531 so. 2d at 949;

Tropical Coach Line, Inc. v. Carter, 121 So. 2d 779, 782 (Fla.

1960) . Based on these principles, the Appellate Court erred as a
matter of law in grafting onto the exclusive renedy provision the

requirenent that notice be given as a condition precedent.

13




B. The purpose of NICA is to establish a no-fault
system of conpensation for a limted class of
birth-rel at ed neur ol ogi cal I njuries and,

accordingly, the notice requirenent should be

construed in a manner consistent with the

anal ogous worker's conpensation |aw.

On February 8, 1988, the Florida Legislature passed Chapter
88-1, Laws of Florida, dealing with conprehensive reforns of the
tort system The preanble to the legislation indicates, iLnter
alia, that Florida was in a financial crisis in the nmedical liabil-
ity insurance industry, and that the cost of nedical liability
i nsurance was excessive and injurious to the people of Florida and
must be reduced. The preanble also noted that the |legislature
desired to provide a rational basis for measuring and determ ning
damages and fairly conpensating the interests of injured parties
whi l e bal ancing these damages and injuries against the interest of
society as a whole, and determined that "...the magnitude of this
conmpel ling social problem denmands inmmediate and dranatic |egisla-
tive action...." Part of the program of |legislative changes in
Chapter 88-1, Laws of Florida, was the creation of the Florida
Birth-Rel ated Neurological |Injury Conpensation Association (NICA),
Sections 60 through 75, now Sections 766.301 through Section
766.316, Florida Statutes (1995).
The Florida Birth-Related Neurological Injury Conpensation

Plan provides a no-fault conpensation plan for a limted class of
birth-rel ated neurological injuries which result in extrenmely high

costs for child care. Section 766.301(2), Florida Statutes (1995).
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See Florida Birth-Related Neurological Injurvy Conpensation Assoc.
V. McKaughan, 662 So. 2d 974 (Fla. 1996). Because of these high

costs, NICA was created to provide a schedule of conpensation and
benefits to patients suffering from birth-related neurol ogical
injuries irrespective of fault.

The stated legislative intent behind NICA is to help preserve
the availability of obstetrics services to Floridians through "the
stabilization or reduction of malpractice insurance premuns."

See COY v, Florida Birth-Related Neurological Injury Conpensation

Act, 595 So. 2d 943, 947 (Fla. 1992), cert.  denied sub nom,

McGibony_v. Florida Birth-Related Neuroloqgical Conpensation Plan,
506 U.S. 867 (1992). Accordingly, any interpretation of NI CA

should not be inconsistent with such a purpose.

The essential provisions of N CA are succinctly sunmarized in

v. Carreras, 633 So. 2d 1103, 1105 (Fla. 3d DCA 1994)

The NICA Program is a no-fault plan which provides
benefits where there has been a birth-related
neurological injury. In general, the plan applies where
there has been an injury to the brain or spinal cord of
an infant caused by oxygen deprivation or a nechanical
injury during l|abor or delivery, which renders the infant
permanently and substantially mentally and physically
inpaired [citation omtted].

| f the infant's injury satisfies the statutory
definition, then the infant qualifies for financial
benefits [citation omtted].

The claimant need not establish any fault on the part of
a health care provider [citation omtted].

As noted in Carreras NICA is a no-fault plan conparable to

worker's conpensation. Id. at 1107. The Carreras court stated:
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It is reasonably clear that the legislature viewed N CA
as a relatively sinple no-fault process for the care of
infants with very severe, very expensive  permanent
disabilities. [citation omtted]

The process of qualifyi n? an infant for an award does not
require a showing of fault and should ordinarily be
acconpl i shed wi t hout adversary litigation. The
conpensatory awards wll, however, routinely be |Iarge,
especially in conmparison with the time expended in the
claim process.

Id. at 11009.

Reading NICA in its entirety, it becones clear that the
| egislature desired to establish a no-fault system of conpensation
very simlar to the worker's conpensation statute. The statutory
provision pertaining to NICA as an exclusive renedy is as follows:

§ 766.303 Florida Birth-Related Neurological Injury
Conpensation Plan; Exclusiveness Renedy.

(2) The rights and renmedies granted by this plan on
account of a birth-related neurological injury
shall exclude all other rights and renedies of such
i nfant, his personal representative, parents,
dependent s, and next of kin, at comon |aw or
ot herwi se, against any person or entity directly
involved with the |labor, delivery, or inmediate
postdel ivery resuscitation during which such injury
occurs, arising out of or related to a nedical
mal practice claimwth respect to such injury;
except that a civil action shall not be foreclosed
where there is clear and convincing evidence of bad
faith or malicious purpose or wlful and wanton
di sregard of human rights, safety, or property,
provided that such suit is filed prior to and in
lieu of paynent of an award under ss. 766.301 =
766.316...

Section 766. 303, Florida Statutes (1989) and (1995) . This
statutory provision contains only one exception in which N CA woul d
not be the exclusive renedy: cases in which there is bad faith,
mal i cious purpose or wlful and wanton disregard of human rights,
safety or property, none of which is at issue herein.
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The Appellate Court failed to recognize that this NCA
no-fault schene is closely analogous to the workers' conpensation
statutory schene, Humana of Florida, Inc. v. McKaughan, 652 So.
2d 852 (Fla. 2d DCA 1995), approved and remanded, 668 So. 24 974
(Fla. 1996). Al though the Appellate Court in Humana did not
address the Trial Court's finding that the notice provision of N CA
was not a condition precedent to NICA’s exclusive renmedy provision
the court made reference to the nunerous simlar purposes and
characteristics between NICA and the W rker's Conpensation Act in
anal yzing the jurisdictional question. Id. at 857-858. The court
pointed out that both the Wrker's Conpensation Act and N CA share
the fundanental purpose of relieving society of the burden, of
caring for an injured person and shift the burden of bearing the
cost to the industry involved. Id. at 857. Both statutory schenes
operate for the fundanental purpose of providing a no-fault
renedi al process which is admnistered in an expedited nmanner and
provi des for specifically defined and limted benefits. I1d.
Additionally, the court pointed out that both systens were designed
to be admnistered so that benefits can be paid w thout a fornmal
adm nistrative hearing process and that both statutory schenes were
intended to be a substitute for common law rights and liabilities.
Id. at 858. The final observation made by the court was that the
| egi sl ature acknow edged these close simlarities between the
Wrker's Compensation Act and NICA by originally vesting the judge
of conpensation clains with authority to hear and determne N CA

cl ai ms . seel allsp Carreras, 633 So. 24 at 1107 ("We also note
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that the no-fault NICA system is one conparable to the worker's
conpensation system")

The simlarities of these two statutory schemes and the
obvious intent of the legislature to design the two systens to

operate sinilarly is inportant in light of Allen v. Estate of

Carman, 281 So. 2d 317 (Fla. 1973). In Allen, the Supreme Court of

Fl ori da was presented with the nearly identical issue; nanely,

whet her an enployer who had purchased worker's conpensation

coverage and elected to participate in the statutory schene, but

who failed to provide statutory notice, hevertheless enjoyed 'the

defense of exclusivity of renmedy as provided in the statute. 1d.

at  320.

In Allen, an enployer with less than four enployees, who was

statutorily exenpt from the W rker's Conpensation Act, exercised

his option to waive the exenption and purchase worker's conpensa-

tion coverage. Id. at 318-319. Under the applicable provisions of
the Wrrker's Conpensation Act, the enployer was entitled to waive
his exenption by purchasing coverage but, If he did so, was

required by statute to post a conspicuous work-place notice of his

wai ver of the exenption. Id. at 321-322. The enployer, however,
failed to post the required notice. Id.at 319. The issue before
the court was whether the enployer's failure to post the notice
precluded him from asserting the exclusivity of worker's conpen-

sation as a defense to a wongful death claim brought on behal f of

a deceased en’p| oyee. Id. at 320. The Supl’eme Court concl uded t hat

the purpose of the statute was to permt an enployer to elect to
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bring hinself within the protection of the Act so that the critica

act was the "purchase and acceptance of the policy, not the posting

of notice." Id, at 322. In reaching this conclusion, the Suprene

Court relied on its earlier holding in Hushes v. B F Goodrich Co

11 so. 2d 313 (Fla. 1943), in which it held that conpliance by the
enpl oyer with the notice-posting requirenents of the worker's
conpensation statute was not a prerequisite to the applicability of

the provisions of the Act. Allen, 281 So. 2d at 322-323.

The inportance of the holding in Allen to the case before this
Court becomes clear when conmparing the simlarities of the court's
analysis in Allen to the circunstances of the case before this
Court. In both the worker's conpensation provisions as applied in
Allen and in NICA, the opportunity for voluntary participation
exi sts and those who voluntarily choose to participate incur a
detrinment in ternms of the cost of participation but receive a
benefit in the formof exclusivity of renedy. In both the Worker's
Conpensation Act and in NICA the election to participate is
acconplished by incurring a financial detriment by paying insurance

prem unms under the Wirker's Conpensation Act and by contribution to

the plan and, in sone cases, the performance of state nissions such
as indigent care and nedical education under NICA.  In both the
Wrker's Conpensation Act and NICA, in addition to exclusivity of
remedy, the legislature included a separate and distinct portion of
the Act concerning notice to affected individuals. |n neither the
Worker's Conmpensation Act nor NICA is there any statenment wthin

the statutory notice provision of any legislative intent that
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notice constitutes a condition precedent to obtaining the benefits
of the exclusivity of remedy provisions.

Due to the striking simlarities between the tw statutory
systems, this Court should simlarly find that the notice provision
of NICA is not a condition precedent to NICA’s exclusive renedy.

As the court pointed out in Humana, supra, NICA should be strictly

construed to include only those subjects clearly enbraced wthin
its terms since it is, |like the Wrker's Conpensation Act, a
statutory substitute for common law rights and liabilities.

Humana, 652 So. 2d at 859 [citing Anerican Freight System Inc. v.

Fl ori da Farm Bureau Casualty | nsurance Conpanv, 453 So. 2d 468

(Fla. 2d DCA 1984)] . The court in Humana al so pointed out that,
because NICA and the worker's conpensation system were both
creatures of statute, all rights and liabilities established by
NICA as with the worker's conpensation system flow exclusively from
the statutes creating the plan. Humana, 652 So. 2d at 859-860

[citing Travelers Insurance Company_Vv. Sitko, 496 So. 2d 920 (Fla.

1st DCA 1986)]. It is a well accepted principle of law that courts
may not find legislative intent beyond what is expressed or
specul ate about what the |egislature should have intended. Public

Health Trust, 531 So. 2d at 949 (citations omtted). G ven these

rules of statutory construction and the simlarities between the
two statutory systens, the Appellate Court erred in finding that
the notice provision was a condition precedent to the exclusive
remedy provision of NICA in the absence of any statutory [anguage

in support of this proposition.
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In addition, in stark contrast to the simlarities between
NICA and the Wrker's Conpensation Act, virtually all of the other
statutes which contain notice requirements are applicable to
circunstances in which a cause of action has already arisen and the
requirenents of the statutes are sinply to provide a party advance

notice of an intended or threatened claim.? Whil e the notice

3Section 97.023(3), Fla. Stat. (1995) (a person who has been
aggrieved by a violation of either the National Voter Registration
Act of 1993 or the Florida Election Code nust give witten notice
to the Secretary of State and participate in informal dispute
resolution process if filing a conplaint for declaratory or
injunctive relief in circuit court and the violation occurred nore
than 30 days before an election date); § 220.827(2), Fla. Stat.
(1995) (notice is a condition precedent to any |legal action against
a sheriff or other authorized person for wongful levy or seizure
or sale of property); § 378.211(4), Fla. Stat. (Supp. 1996) (notice
of violation by the Departnment of Nature Resources is a condition
precedent for the institution of an action for injunctive relief
involving land reclamation); § 624.155(2)(a), Fla. Stat. (1999)
(sixty days witten notice to the Departnent of I|nsurance and the
insurer is a condition dprecedent to bringing acivil action for
violation of prohibited action under the insurance code); §
634.3284(3), Fa. St at . (1995) (notice to the Departnent of
I nsurance and the insurer is a condition precedent to bringing an
action for civil remedies for violation of the provisions of the
Home Warranty Association Act): § 634.433(3), Fla. Stat. (1995)
(notice to the Department of Insurance and the insurer is a
condition precedent to bringing a civil action for violations of
the provisions of the Service Warranty Act); § 642.0475(3), Fla.
Stat. (1995) (notice to the Departnent of Insurance and the person
agai nst whom acivil action is brought is a condition precedent to
bringing an action for civil remedies for violations of the
provisions of the Legal Expense Insurance Act); § 713.23(d), Fla.
Stat. (1995) (a lienor is required to serve witten notice of non-
payment to the contractor as a condition precedent to recovery
under a payment bond); 768.28(6) (b), Fla. Stat. (Supp. 1996)
(notice to the governmental agency and denial of the claimare
conditions precedent to nmintaining an action against that agency);
770.01, Fla. Stat. (1995) (plaintiff nust give notice in witing
five days before instituting an action for |ibel or slander,
specifying the article or broadcast and the statements therein
which he alleges to be false and defanmatory); and § 836.07, Fla.
Stat. (1995) (a prosecutor nust give five days witten notice to a
defendant before a crimnal action may be brought for publication,
in a newspaper periodical, of libel,” specifying the ‘article and
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requirenents in those statutes have been construed in many cases to
be a condition precedent, the analysis of the notice requirenent
under NICA is different because notice under NICA is to be provided
prior to the accrual or even expectation of any cause of action.
Section 766.316, Fla.  Stat. (Supp. 1988). Addi tional ly, as
previously referenced, any legislative intent that notice operate
as a condition precedent is clearly stated in the subject statutes.
G ven these fundanmental differences which distinguish NICA and the
Wrker's Conpensation Act fromother statutes that have notice
requirenents, this Court should rely on case law construing the
Worker's Conpensation Act in interpreting NICA rather than other
dissimlar statutory schemes. This Court has found that "decisions
predi cated upon statutory provisions that are essentially different
from those contained in the [Wrker's Conpensation] Act here
considered are not to be regarded as precedents for a decision in
this case." Hushes v. B F. Goodrich Co., 11 So. 2d 313, 316 (Fla.
1943) .

statenents therein which he alleges to be false and defamatory).
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C Requiring notice as a condition precedent to
the applicability of the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Act is not
supported by the public purpose of N CA
The error that underlies the appellate decision in the instant
case and the other appellate cases holding that notice is a
condition precedent to NI CA exclusivity’ was the Appellate Courts'
m sunderstanding of the purpose of the notice provision of N CA
Sinply stated, the Appellate Courts interpreted the purpose of
Section 766.316 as an attenpt by the legislature to preserve for
the patient the right to select obstetrical care froma non-
participating physician (a.1. p. 8) instead of providing a no-fault
scheme to alleviate a malpractice insurance crisis for a limted
group Of high cost birth-related neurol ogical injuries. The
Appel late Court below stated that the intent of requiring notice
was so that the patients may make an "informed choice" between
"alternatives" before delivery. (aA.1, p. 8) However, there is no
support in the text of Section 766.316, or in any other provision
of NICA to support this construction of statutory "purpose." |f

the purpose of Section 766,316 was to preserve the patient's right

to choose between participating and non-participating physicians,

*Braniff v. @alen of Florida, Inc., 669 So. 2d 1051 (Fla. 1st
DCA 1995), rev. sranted, 670 So. 2d 938 (Fla. 1996); Siravo v.
Florida Birth-Related Neurolosical Iniurv Conpensation Assoc., 667
so. 2d 971 (Fla. 4th DCA 1996); Bradford v lorida Birth-Related
Neurol ogi cal Injury Compensation ASsoc., 667 So. 24 401 (Fla. 4th
DCA 1995); Behan_v Florida Birth-Related Neurol osical | niurv
Compengation Assoc., 664 So. 24 1173 (Fla. 4th DCA 1995); MIls v.
North Broward Hosp. Dist., 664 So. 2d 65 (Fla. 4th DCA 1995),
review granted sub. nom, Donond v. MIls, 678 So. 2d 338 (Fla.
1996); Sierra v. Public Health Trust of Dade Countv, 661 So. 2d
1296 (Fla. 3d DCA 1995); Turner v. Hubrich, 656 So. 2d 970 (Fla.
5th DCA 1995).
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the legislature could have enployed |anguage which so states, On
the contrary, the |anguage contained in Section 766.316 leads to
the conclusion that the |egislature intended nothing nore, or |ess,
than to provide information to the patient concerning NICA’'s
limted no-f aul t al ternative renedi es for birth-rel ated
neurol ogi cal injuries.

Interpreting the "purpose" of Section 766.316 as preserving a
patient's right to choose between participating and non-
participating physicians opens a Vvirtual Pandora’s Box of
litigation, as is anply denmonstrated by the instant case. I'f the
purpose of NICA notice is to preserve & Patient's right to nake an
"informed choice," litigation results to determ ne whether there
was a reasonable opportunity to provide notice and, if so, whether
the patient had a viable alternative to seek obstetrical care from
a non-participating physician. In fact, if the purpose of ‘the
notice is to provide a choice between alternatives, in the instant
case UMC should not be required to give the notice given the fact
that both Athey and Broaden had no reasonable alternatives to
recei ving obstetrical services from aparticipating physician. , (A
9, A 10). Additional areas of potential litigation relate to the
tinmeliness of notice, the adequacy of the content of the notice
any alleged mnisinterpretations that may have acconpanied the
notice, and whether the patient was adequately able to conprehend,
understand, and act upon the notice.

The Appellate Court's "bright |ine" rule that any pre-delivery

notice is enough (A 1, p. 10) does not resolve these issues. In
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fact, the Appellate Court recognized that issues will exist as to
the existence of energencies and whether the notice was too late to
allow for the exercise of an informed choice. (A.1, p.11).
Accordingly, the Appellate Courts' "reasonable opportunity to give
notice standard" is ripe for litigation concerning the existence of
emergencies and the "reasonableness" of opportunities. For
example, UMC in this appeal alleges that under the Appellate
Courts' standard these factual issues exist and preclude the Trial
Court's entry of a sunmary judgnment against UMC as a matter of |aw
The Appellate Court's interpretation of Section 766.316 opens up
all of these areas for potential litigation and seriously damages
NICA’'s ultimate |egislative goal of reducing the cost to society of
litigating birth-related neurological injury clainms.

If the legislature's purpose in enacting Section 766.316 was
to preserve the patient's right to make an informed choice between
partici pating and non-participating physicians for obstetrical
care, the statute is woefully inadequate for the task. For
exanple, the statute does not specifically state when notice is to
be provided to the patient.® The legislature also did not specify
what the notice would say and |left the content of the notice to be
determined by the Florida Birth-Related Neur ol ogi cal [ njury
Conmpensation Associ ation. The statute places no requirement on
non-participating physicians to disclose to the patient evidence of

the existence of liability insurance or financial solvency which,

S0f course, the appellate court below has judicially inposed
a pre-delivery requirenent. (A 1, p. 10).
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presumably, is necessary for the patient to make a rational choice
in selecting a non-participating physician over a participating
physi ci an. No provision is made for advising those patients who
may have high risk pregnancies that it may be, in fact, advisable
to obtain obstetric care from a N CA participating physician since
NI CA benefits are awarded irrespective of fault.

Finally, the statute makes no provision with regard to obste-
trical patients who cannot speak English, who are nentally or
emotional ly inpaired, who are incapacitated or inconpetent, who are
m nors, Wwho present thenselves in energency condition, who are too
poor to afford alternative services, Or who for other practical
reasons have no choice to make. Sinply stated, the language of
Section 766.316 contains no indication that the legislature
intended the statute to deal with the conplex issues of whether a
patient has nmade an inforned decision to receive obstetrical care
from a NI CA participating physician. If the legislature had
intended this purpose it would have conpetently provided the
details necessary to achieve it.®

Contrary to the conclusions of the Appellate Court, it is far
more reasonable and |ogical to conclude that the |egislative
purpose in enacting Section 766.316 was sinply to advise the
patient of her rights and renmedies under NICA in the unfortunate

event that her infant suffers a birth-related neurol ogical injury.

*The Legislature has denonstrated that when it chooses to _do
so, it can deal with the conplex issues of informed consent, The
Florida Medical Consent Law, Section 766.103, Fla. Stat. (1995),
contains a detailed provision concerning the |legal requirenments of
informed consent in the context of medical malpractice liability.
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Since the NICA Association is to supply the notice form the
hospitals and participating physicians act as nere conduits' of
information from the Association to the patient. The fact that
Section 766.316 provides for no penalties or consequences for
failure to provide notice further supports the conclusion that the
statute was intended sinply to provide information to the patient
and belies any intent that notice constitute sone type of "inforned
consent" to treatment by a participating physician,

In summary, the Appellate Court's determnation that notice
under Section 766.316 is a condition precedent to NICA’s exclusive
remedy provision has the effect of transformng a sinple |egisla-
tive schene into a conplete legal quagmire. As originally enacted
by the legislature, NCA is clear in its purpose, operation and
effect. As long as tw sinple conditions are net; nanely, care
provided by a participating physician and a birth-related
neurol ogical injury, the exclusive remedy of NCA applies in lieu
of all other conmon-law renedies. Such speculation of purpose is
also inconsistent with the fact that the legislature clearly (from
other statutes) knew how to make notice a condition precedent, yet
declined to do so; is inconsistent with the legislative decision to
omt other provisions that would be obviously essential to achieve
the speculated purpose; and from the fact that such purpose would
be literally inpossible to achieve in sone circunstances. Further,
the attribution of such purpose would require this Court and others

to enbark upon a course of judicial legislation to fill in the nmany
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essential details that the legislature would have provided if it
had intended this specul ated purpose.
Il. THE COURT BELOW ERRED AS A MATTER OF LAWIN
HOLDI NG THAT EACH PARTI Cl PATI NG PHYSI Cl AN AND
HOSPI TAL MUST PROVI DE SECTI ON_766. 316 NOTI CE,
AS SUCH HOLDING |GNORES THE EXCLUSIVITY
PROVI SION OF SECTI ON 766.303(2), OTHER NI CA
PROVI SIONS, AND THE PUBLIC POLICY UNDERLYI NG
NI CA.
A. Requiring notice by each provider
and hospital destroys the exclusive
conpensation scheme and underlying
public purpose of N CA
Not only did the Appellate Court belowjudicially graft a pre-
delivery condition precedent notice requirenment to the Florida
Birth-Rel ated Neurological Injury Conpensation Act, but the court
destroyed the exclusive conpensation scheme of NCA set forth in
Section 766.303(2) through its interpretation of Section 766.316.
The First District Court of Appeal held that "in addition,

except for residents, assistant residents and interns who are

exenpted from the notice requirement, a. participating physician is

required to give notice to the obstetrical patients to whom the

physi ci ans provide services. Under Section 766.316, therefore,
notice on behalf of the hospital wll not by itself satisfy the
notice requirement inposed on the participating physician(s)
involved in the delivery." (A 1, p.7).

Accordingly, under the First District Court of Appeals’

interpretation of Section 766.316, notice nust be given by each

participating physician as well as by the hospital. If notice is
not given by a particular physician, comon |aw remedies will be
28




avail able against that physician. | f another participating

physician involved in the same delivery provided the notice,

recovery against that physician will also be available under N CA

By so ruling, the First District Court of Appeal has destroyed the

exclusivity provisions of N CA
This duplicative recovery contradicts the express |anguage of

Section 766.303121, Fla. Stat. (1989) and (1995). Section

766.303(2) provides that:

The rights and renedies granted by this plan on
account of birth-related neurological injury

exclude all other rishts and remedies af Such
i nfant, his personal representative, parents,
dependents, and next of kin, at common |aw or
otherwi se, against any person or entity directly
involved with the | abor, delivery or imediate
postdel ivery resuscitation during which such injury
occurs, arising out of or related to a nedical
mal practice claimwth respect to such injury;
except that a civil action shall not be foreclosed
where there is clear and convincing evidence of bad
faith or malicious purpose or willful or wanton
di sregard of human rights, safety, or property,
provided that such suit is filed prior to and in
lieu of payment of an award under ss. 766.301-
766.316. Such suit shall be filed before the award
of the division becomes conclusive and binding as
provided for in s. 766.311.  (Enphasis added.)

As stated by the First District Court of Appeal in Braniff -
699 So. 2d at 1052-3, the NICA plan is a "limted no-fault
alternative for birth-related neurological injuries." The purpose
behind NICA was to provide an alternative renmedy, not an additional
remedy to common |law suits for birth-related neurol ogical injuries.

The stated legislative intent behind NICA is to help preserve the

availability of obstetric services to Fl ori di ans through rthe

stabilization or reduction of malpractice insurance premuns." See
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Coy, 595 So. 2d at 947. Section 766.303 recognizes that "cost of
birth-related neurological injury claims are particularly high.™
Under the Appellate Court's analysis where, as in the instant case,
there are multiple physicians who participated in the |abor,
delivery or resuscitation, a claimant may be able to maintain a
civil action against one participating physician who failed to
provide notice but also nmaintain a claimfor N CA benefits by
virtue of the notice given by the other participating physician.
To require both the entity (UMC) and physicians involved to each
give notice (or be exenmpt or excused from the provisions of Section
766.316) allows claimants to have duplicative renedies;: @ NCA
claim and a nedical malpractice common |aw claim Such a result
will not stabilize malpractice prenmiuns, effectively abolishes
exclusivity of NICA and is clearly contrary to the provisions of
Section 766.303(2). NCA is a covered infant's exclusive renedy
against all health care providers involved in its birth pursuant to
Section 766.303(2).

The Appellate Court's decision that notice by both the entity
and participating physicians is a condition precedent to the
application of the exclusive-remedy provision of N CA also creates
a direct conflict with other provisions of the NCA |egislation

that should be construed in pari materia ~ Major v. State, 180 So.

2d 335 (Fla. 1965) (statutes relating to the same subject nmatter
must be read in pari materia especially where the statutes in
question were enacted by the same legislature as part of a single

act). Construing the notice provision as a condition precedent
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creates a conflict with Section 766.303(2), which states that anly
evidence of bad faith or malicious purpose is an exception to the
[imtation on civil renedies. Construing the notice provision in
such a way also creates conflict with the provisions of Section
766.309, Florida Statutes (1989), which provides that the sale
basis for a NICA award is the existence of a birth-rel ated
neurol ogical injury with a participating physician involved in the
| abor, delivery or resuscitation. Moreover, construing Section
766.316 as a condition precedent conflicts with the NICA c¢laim-
filing provision set forth in Section 766.305 Florida Statutes
(1989), which does not require a NICA claimant to allege the
receipt of notice under Section 766.316

Anot her fundanental conflict created by the Appellate Court's
construction of the N CA notice provision as a condition precedent
is that it allows a claimant the opportunity to elect, based on
lack of notice, between N CA benefits and a civil renedy. Under
the Appellate Court's interpretation of Section 766.316, a claimnt
who did not receive notice could pursue a civil action against the
participating physician who did not provide notice or elect. to
waive the failure to provide notice and pursue a claim for NICA
benefits. Clearly, the NCA legislative schene was designed to
preclude such an "election" of renedies. For exanple, where there
is evidence of bad faith or malicious purpose, which is the one and
only recognized exception to the exclusive-renedy provision of

NICA, the claimant is required to file a civil lawsuit prior to and
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inlieu of a claimfor N CA benefits. Section 766.303(2) (enphasis
added) .
B. As a matter of law, if N CA applies
for any claim against BOR no conmobn
| aw suit against UMC for the sane
birth-related neurological injury is
possi bl e.

The Appellate Court also held that resident physicians are
exenpt from the notice requirement of Section 766.316 pursuant to
the statutory |anguage. (A 1, p. 12). UMC agrees with this
statenent, but believes that the Appellate Court failed to
recogni ze the effect of this exenption. As to BOR the Appellate
Court remanded to the Trial Court for determination as to whether,
because the resident physicians were exenpt from the N CA notice,
the Claimants were limted to pursuing N CA renedies agai nst BOR as
the enployer of the resident physician. (A 1, p.12). Pursuant
to Section 766.306, Florida Statutes (1989), if N CA renedies apply
as to BOR, the NICA provisions also apply as to UMC, the hospital
in which these participating physicians and resident physicians
were operating. Section 766.306 clearly dictates such a result.

Li kewi se, the Appellate Court on remand to the Trial Court
requested that the Trial Court consider whether the attending
physi ci ans, enpl oyees of BOR, had "any prenatal or other prior
professional relationship with these patients such that the notice
could reasonably have been given," and whether if no such
reasonabl e opportunity existed, NCA precludes common |aw clains

agai nst these physicians and the BOR as their enployer. If on

remand the Trial Court determines that the attending physicians did
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not have a reasonable opportunity to provide the NICA notice .and
that, therefore, N CA precludes the Cdaimnts' comon |aw clains
agai nst the BOR for the attending physicians, Section 766.303 also
dictates that no common law claimis avail abl e agai nst UMC. By
affirmng the Trial Court's decision as to UMC but remanding for
additional determinations as to other participants, the Appellate
Court conpletely divorced the issue of UMC’s ability to invoke N CA
from the applicability of NICA to the other defendants. Under the
express N CA statutory |anguage, once N CA applies, all related
common |aw clains against any person or entity are not permtted.

In fact, the Appellate Court's failure to recognize that if
BOR could invoke NICA as a result of its enployees, UMC could also
i nvoke NI CA was unexpected even to the Athey Cainmants. In initial
briefs to the First District Court of Appeal, the Athey Cainants
t hensel ves argued that UMC is immune from suit under NICA if the
"obstetrician who performs the delivery in the hospital is imune
from suit. (A. 5, p. 5. The Athey Caimants admitted that "if a
"participating physician' delivers a brain-damaged baby, both the
"participating physician' and the hospital (and everyone else
involved in the |abor and delivery, like the residents,
anest hesi ol ogi sts and the nurses) are immune from suit, and NICA is
the exclusive renedy." (A 5 p. 14).

UMC agrees with the Claimants that once immunity is granted to
a participating physician, the hospital in which that physician
engaged in the labor, delivery or resuscitation is also entitled to

such imunity. If not, then again the exclusivity of N CA has been
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dest royed. Sinply stated, once a determ nation has been made that
a N CA participating physician has been involved in |abor, delivery
or resuscitation that results in a birth-related neurol ogi cal
injury and that NICA may be invoked by the participating physician,
a civil action is precluded against all menbers of the health care
team who directly participated in the [Iabor, delivery or
resuscitation, including the hospital where the delivery occurred.
Such an interpretation conports not only with the public
purpose behind NICA to provide an alternative exclusive renedy, but
also comports with the practical realities of the situation. As
Judge Klein pointed out in his dissent in Bradford v. Florida

Birth-Related Neurological Injury Compensation_ Assoc. 667 So. 2d

401, 403 (Fla. 4th DCA 1995), "Physicians reading the above
definition [definition of participating physician] would, in ny
opinion, conclude that if they elected to participate, they would
unconditionally become part of this no-fault conpensation plan and
would no |onger have to maintain malpractice insurance coverage for
babies suffering brain or spinal cord injuries during birth.
Maki ng the giving of notice a condition precedent, where the
|l egislature did not say it is a requirement, nmy |eave these
obstetricians w thout insurance coverage for a civil nalpractice
suit because they thought, relying on the statute, that they did
not need it".

On remand, it is possible that because the resident physicians
are exenpt from the notice requirement or because the attending

physicians did not have reasonable opportunity to provide notice,
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that a NICA claim will exist against the BOR  Yet, the Appellate
Court has already held that a common law claimis avail abl e agai nst
UMC. Accordingly, the Claimants would be allowed to proceed under
two different systens for recovery of the same injury. Such a

result frustrates the |egislative purpose of avoiding the high

costs associated with malpractice suits. If duplicative N CA and
mal practice suits exist, providers wll have to continue to face
high priced insurance premuns and still pay the N CA assessnents,
thereby funding two sources of conpensation. In short, under the

Appel | ate Court's interpretation, obstetricians are nore likely to
cease delivering babies, thus reducing the availability of
obstetric services to Floridians and undercutting the stated
pur pose of N CA.

The Appellate Court erred in holding that the notice
requi rement of Section 766.316 is a pre-delivery condition
precedent to NI CA exclusivity which nust be given by anyone seeking
to invoke the exclusivity of N CA Even if notice is a condition
precedent, once a notice is given or the physician is excused from
giving such notice, the patient's exclusive renedy is NICA and the
patient may not pursue a common |aw mal practice action against any
health care provider who participated in the birth. The Appellate
Court erred in affirmng the decision as to UMC where it is clear
that a NICA remedy may apply as to other defendants. Until it is
determ ned that no defendant can invoke NICA it is premature to
hold that any related defendant, such as UMC, is subject to conmon

[aw suit.
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1. THE APPELLATE COURT ERRED I N RULING AS A
MATTER OF LAW THAT UMC HAD A REASONABLE
OPPORTUNITY TO PROVIDE THE "REQU RED' NOTICE
TO THE CLAI MANTS AND, THEREFORE, THAT SUI T
AGAI NST UMC CAN PROCEED.

A Whet her a factual issue exists as to
whet her the emergent nature of the
claimants' presentations prevented a
reasonabl e opportunity to gl ve
notice.

Even assuming that the 766.316 notice is a condition precedent
to invoking NICA, the Appellate Court also erred in not reversing
the decision as to UMC and remanding to the Trial Court for a
determ nation of whether an energency prevented UMC from having a
reasonabl e opportunity to give the required notice.

The Appellate Court affirmed the Trial Court's decision as to
UMC, holding that UMC is not entitled to invoke the N CA exclusi-
vity provisions because UMC failed to give notice and that UMC had,
as a matter of law, a reasonable opportunity to give such notice
(A.1, p.11). Under the Appellate Court's analysis of reasonable
opportunity to give notice, the court nust determ ne whether such
an energency existed so that reasonable notice was not possible.
(Al, p. 9-11). The Appellate Court just stated that UMC did not
argue that a nedical energency prevented the giving of notice in
the instant case (A l, p. 9) and stated that "This case does not
present us with circunstances in which a reasonable opportunity for
notice is not available to the provider due to an energency or
simlar situation, or in which patients with real delivery

alternatives have provided notice too late to allow for .the
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exercise of an informed choice. Thus, we do not address these
hypothetical situations here". (A. 1, p. 10-11).

In fact, that is exactly what UMC argued before the Appellate
Court. In their initial briefs on the merits UMC and BOR contended
that "unlike the situation in Turner, [Turmer v. Hubrich, 656 So.
2d 970 (Fla. 2d DCA 1995)] Athey and Broaden presented to
University Medical Center for the first time when they were in
labor and experienced the type of emergency situation that the
Turner court specifically declined to address". (A. 6, p. 23).

Under the Pirst District Court of Appeals analysis, an
emergency situation will constitute circumstances in which a
reasonable opportunity for notice is not available to the provider
to provide such notice, and notice will not be required to invoke
NICA exclusivity. (A.1, p. 10 note 1). Given the facts of this
case, whether an emergency prevented notice is not a hypothetical
question but instead is an existing factual issue that should have
precluded the summary judgment against UMC.

Because the First District Court of Appeal does recognize an
emergency situation could obviate the need for notice, the First
District Court of Appeal erred by failing to consgsider UMC’s
argument that the evidence presented to the Trial Court established
an emergency situation in which reasonable opportunity for giving
notice does not exist.

UMC respectfully submits that the affidavit of Robert
Thompson, M.D. (A. 7) and the affidavit to Lewis Sanchez-Ramos,

M.D. (A. 8) show that an emergency existed, or at least created a
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factual issue as to whether an emergency existed, so as to preclude
reasonable opportunity to give notice of NCA participation. UMC
contends that the patient's condition of active |abor after
spontaneous rupture of nmenbranes (R II:352-381, II:384-400)
constituted a "medical energency" for which notice by issue is not
required.

Wiile the Trial Court's order granting summary declaratory
judgnment does not make any reference to any determ nation of
whet her an energency existed, the Trial Court did not believe that
whet her an enmergency existed was the appropriate standard for
determning whether the notice is required. Under the Appellate
Court standard, whether an energency existed is an issue. UMC
presented evidence in the Trial Court that an energency existed
with both Athey and Broaden. Gven the standard, if this case is
reversed and remanded, UMC should have the right to further devel op
and present evidence of the existence of a medical energency which
woul d obviate the NI CA notice requirement. A court may not grant
summary judgnment, and the case should be submtted to the fact
finder to determne a question of fact "[ilf the evidence raises
any issue of material fact, if it is conflicting, if it will permt
different reasonable inferences, or if it tends to prove the

I ssues". Moore v. Mbore, 475 So. 2d 656, 668 (Fla. 1985). In

cases where the record raises the slightest doubt that material
issues could be present, motion for summary judgment nust be

deni ed. Henderson wv. CSX Transportation, Inc., 617 So. 24 770, 773

(Fla. 1st DCA 1993); Jones v. Directors Guild of Anerica, Inc., 584

38




So. 2d 1057, 1059 (Fla. 1st DCA 1991). Summary judgment is also
i nproper where different inferences and deductions could reasonably
be made to reach different conclusions as to whether a genuine

issue of material fact existed. Mecier v. Broadfoot, 584 So. 2d

159, 160 (Fla. 1lst DCA 1981); Skipper v, Barnes Supernarket, *373
so. 2d 411, 413 (Fla. 1st DCA 1991).

As set forth above, UMC contends that the Appellate Court's
deci sion should be reversed because the Section 766.316 notice is
not a condition precedent to invoking NI CA  However, even if this
Court finds that notice is acondition precedent, this Court should
reverse the Appellate Court's decision and order a remand to
determ ne whether an energency existed so as to relieve UMC of the
notice requirement. The Trial Court erred in granting a sumary
judgnment against UMC, and the Appellate Court erred in affirmng
such sunmary judgnent. Di sputed issues of material fact continue
to exist concerning whether the existence of an energency Obviated
the NICA notice requirenent.

B. Because the court found that the purpose of

Section 766.316 is to allow the exercise of
informed choice between alternatives, the
summary judgment was in error as the clainmants
did not have any alternatives.

In addition, UMC contends that a factual issue exists as to
whet her the failure to provide notice deprived the Caimnts of an
opportunity to preserve their common |aw renedies by seeking
alternative obstetrical care from a non-participating physician.

The Appellate Court rejected UMC’s contentions that the Cainmants

had no reasonable alternatives and affirmed the Trial Court's
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deci si on. The Appellate Court characterized UMC’s argument as an
invitation for the court to determ ne at which point prior. to
delivery the notice nust be given to provide "an informed choice
between alternatives before delivery". (A. 1, p. 10). The
Appel late Court reasoned that they should instead establish a
bright line test basically stating that the notice nust be given
prior to delivery. (A 1, p.10) However, the Appellate Court also
held that the purpose of the notice of requirenent is to allow the
plaintiff to make an informed choice between alternatives before
delivery. (Al, p.10), The Appellate Court stated "that this case
was not one in which patients with 'real delivery alternatives' -are
provided notice too late to allow for the exercise of informed
choice". (A.1, p.10 n.1). In short, the Appellate Court inplied
that if no reasonable delivery alternatives exist and notice is not
provided, that the notice requirement may not be required. Yet the
Appel late Court refused to address whether "real delivery alterna-
tives" were available in the instant case.

The Appellate Court did recognize that there were no hospitals
or birthing centers in the county where the Caimants could have
gone for the birth of their children because of their Medicaid
status (A 1, p. 4), but the court msunderstood UMC’s argunent
relating to the lack of alternatives for the patients. UMC was not
just arguing that the notice nust be "efficacious", although given
the rationale of the Appellate Court, the efficacy of the notice
should be an issue. UMC was arguing that given the rationale of

the Appellate Court, no N CA notice should be required where the
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patient has no "real delivery alternatives". The Appellate Court
itself recognized that issues exist as to patients with a real
delivery alternative. (A1, p. 11, n. 1). Wile UMC as set forth
above disagrees with the court's statement of the purpose of the
notice requirenent, if the purpose of the notice requirenent is to
allow patients to chose between participating physicians and non-
participating physicians, there is no reason for the notice to be
given where the patient's only choice are participating physicians,
such as here.

In short, given the Appellate Court's analysis of the notice
requirenent that the purpose of the notice is to allow patients to
be informed asto alternatives, no reason exists for any notice
where no alternatives are available. The Appellate Court erred in
affirmng the Trial Court's issuance of a notion for summary

judgment .
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CONCLUSI ON

Based upon the foregoing analysis, the decision of the First
District Court of Appeal should be reversed, and UMC shoul d be
entitled to invoke NICA exclusivity as the Section 766.316 notice
is not acondition precedent to invocation of N CA I'n the
alternative, the decision of the First District Court of Appeal
deci sion should be reversed as UMC, and this Court should rule that
even if Section 766.316 notice is a condition precedent to the
applicability of N CA once the notice requirenment is satisfied by
a holding that one participant is exenpt, that notice was given or
that notice was not required because of the factual scenario, N CA
may be invoked by all other health care providers, including UMC,
pursuant to Section 766.303(2) ., Finally, even if the Court agrees
with the Appellate Court's decision interpretation of the notice
requirenents, the Appellate Court should be reversed and the cause
remanded to determ ne the existence of energencies which would

obviate UMC’s notice requirenent.
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