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STATEMENT OF THE CASE

On May 3, 1995, a Lee County grand jury indicted Appellant
John Hess for both preneditated and fel ony nurder, and robbery with
a firearm The indictnent alleged that Hess killed John Gall oway
with a firearm on or about May 11, 1993, in Lee County Florida.
(1/5-6)! Hess had been arrested in Mchigan, two years after the
hom ci de, on unrel ated charges. He waived extradition and was
returned to Florida, whereupon he was questi oned about Gall oway's
hom ci de. Ten days |ater, he said he shot Galloway by accident.

First Appearance on the unrel ated charges was held April 1,
1995, at which time the Public Defender was appointed to represent
M. Hess. (2/26, 28, 41) On April 4, 1995, Hess executed a witten
i nvocation of rights formwhich applied to any crimnal matters in
whi ch he was a suspect. (2/28-29, 97) The formstated, in part:

| hereby announce ny desire to have counsel present

bef ore anybody tal ks to nme about any matters relating to

this case or any ot her charges pendi ng agai nst nme or any

other crimnal matter in which | am a suspect or can

reasonably be expected to becone a suspect based on

anything I m ght say.

| further state hereby that at no time in the future
dol or will I waive (that is, give up) ny right to have

my attorney present unless and until, after adequate
consultation wth my attorney, | specifically waive (give

! The record of appeal in this case will be referenced by
t he vol une nunber followed by the page nunber, pursuant to
Florida Rule of Appellate Procedure 9.210(b)(3). For exanple,
the indictnment, which appears on pages 5 and 6 of the first
volume is referenced as (1/5-6). Itenms in the suppl enental
record are referenced by S and the page nunber; for exanple, the
first page would be (S/1).
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up) all or part of ny rights in witten form.
(1/22; 2/97) The investigating officers ignored the witten
i nvocation and continued to interrogate Hess concerning the crine.

The case was first assigned to Judge WlliamJ. Nelson. (1/7)
On March 11, 1996, Hess filed a Mdtion to Suppress Confessions,
Adm ssions and Statenents. (1/19-20) After denial of Appellant's
nmotion to suppress, the case was tried by jury, Decenber 9-13
1996, Circuit Judge Jay B. Rosnman, presiding. (3/137-41) Hess was
found guilty of all three counts, as charged. (14/1437-37, 1444)
Penalty phase was held Decenber 17, 1996. (4/282) The jury
recommended death by a vote of 8 to 4. (4/474)

An al locution or "Spencer" hearing was held on January 17,
1997 (5/545), and Hess was sentenced to death on January 29, 1997.
(6/688, 715) The judge nerged the preneditation and fel ony nurder
convi ctions. He sentenced Hess to serve 5 1/2 years for arned
robbery, with a three-year m ni num nmandatory, consecutive to the
thirty year sentence inposed in a prior unrelated case,? and the
sentence for first-degree nurder. (6/692) Judge Rosman filed a
witten sentencing order on that date. (6/718-23)

Hess filed a Notice of Appeal on February 26, 1997 (6/724),

2 Hess was arrested in Mchigan March 14, 1995, on charges
of sexual m sconduct with his nieces, which allegedly occurred in
Florida fromMarch 11 to 13, 1995. He was tried and convicted of
ei ght related counts on Cctober 21, 1996. (5/498-99, 520-21)

Al though the alleged sexual activity occurred two years after the
hom ci de, Hess was convicted a nonth or so before the trial in
this case. He was sentenced to thirty years in prison in that
case. (5/498-99, 520-21)
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and the State filed a Notice of Cross-Appeal on March 6, 1997.
(6/732-35) The Public Defender for the Tenth Judicial Crcuit was
appointed to represent Hess. This Court has jurisdiction of this
appeal pursuant to Article V, Section 3(b)(1), Florida Constitu-
tion, and Florida Rule of Appellate Procedure 9.030 (a)(1)(A)(i).

STATEMENT OF THE FACTS

State's Case

On Monday afternoon, May 10, 1993, Appel |l ant John Hess st opped
by Omar Security to pick up a uniformfor his newjob as a security
guard. Wile so doing, he chatted with his new boss, M. Wrren.
Among ot her things, Hess asked Warren if he had heard about a
security guard who had been shot and killed that norning at the Lee
County school system s bus garage, in East Ft. Myers, and that his
body was found behind a bus.® The man was shot once in the chest.*
Warren heard not hi ng about a hom cide for tw days. (10/693-95)

Two days later, on the night of May 11-12, 1993, John ("Jay")

Galloway, a 69-year-old security guard at Lake Fairways, a

8 Geral dine Lindsay, a forner enployee of Omr, testified
that she overheard the conversation, and that Hess said a secu-
rity guard was shot in the chest on Sunday night at a private
security gate. She said Hess knew the guard, had worked with him
at one tine, and that the place where he worked (Wi ser) called
himinto the office and told himabout it. (4/678-685) Wen Hess
began braggi ng about other stuff he had done, she tuned himout.
(4/686)

4 Hess told Warren other stories; sone were so far-fetched
they just "went in one ear and out the other." (4/708)

3
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residential conmunity in North Fort Myers, Lee County, Florida, was
shot in the chest and killed.® David Luffnman, the roving security
guard, testified that Galloway was fine when he left him shortly
after 11:00. About 1:15 a.m, he found Glloway on the ground
outside the guard house. (9/08-13) H's body was cool. (9/524)

A resident of Lake Fairways returned honme about m dni ght that
night. The usual guard opened the door and wai ved them through.
(9/554-555) About 12:30, a resident of a park adjoining Lake
Fai rways, heard two gunshots. (9/539-41) A resident of Lake
Fai rways heard two sharp sounds at 12:25 or 12:30. (9/547-48, 553)

The perpetrator took Galloway's wallet. Ms. Betty Gall oway
testified that her husband's wallet was canmel in color and was a
trifold wallet. Galloway's Shell credit card was used shortly
after the homcide to purchase gasoline at a Shell station about
fifteen mles south of Lake Fairways. None of Galloway's credit
cards were ever returned. (3/532-34)

Christina Amspacker, crine scene specialist, said a copper-
col ored projectile was found northeast of the body. (9/571, 573) An
inpression in the north wall of the guard house suggested a netal
obj ect ricocheted off the wall. (9/576) Amspacker said that, when

they first arrived at the scene, they observed tire tracks on the

5 The security at Lake Fairways was run by the owners of
Lake Fairways and an adjoining nobile home park. (3/509) @allo-
way and his wfe, Betty, noved to Lee County from M chi gan ni ne
years prior to the homcide, and lived in the adjoining park
whi ch was called Pine Lakes. (3/530) Galloway had worked as a
security guard there for about eight nonths. (3/535)

4
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north side of the road, energing west of the guard house. (9/586-
89) Deputy Joslin testified that the tracks were in the dew and
were destroyed by the sprinkler system (10/624) Allen recalled
t hat photos were taken of the tire tracks but did not neasure the
tires or wheel base on Hess' car.® (11/988-89)

A copper projectile was recovered fromthe Glloway's body.
(9/581, 629) Anmspacker and Joslin submtted itens of evidence to
the FDLE, including projectiles, a hotel receipt, Shell credit card
receipt, the victims uniformand fingernail clippings, and hair
and fibers fromthe victims body and hair. (10/598-603, 620, 630)

Dr. Burgess, an associate nedical examner in Lee County,
opined that Galloway died from a gunshot wound to the chest
(10/654) The victimwould have bled to death quickly. Internal
bl eeding showed Galloway's heart continued punping for thirty
seconds to a couple mnutes. He may have been conscious for
"seconds." (10/656-57) The path of the bullet was fromfront to
back and left to right. There was little vertical deviation.
Burgess could not determ ne the distance between the shooter and
victim but it was not a contact wound. (10/655-56, 660-62)

Sergeant G| Allen, lead investigator in the case (11/791),

said that, although they were unable to | ocate a weapon, they found

6 Two years after the crine, Amspacker and Joslin were
involved in processing Hess's vehicle. No neasurenents were nade
to determ ne whether the car m ght have nade the tracks. They
found no evidence connecting Hess to the crine. (9/583-84,

10/ 621, 633)
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a projectile which mght have produced the mark on the wall. They
found no wall et or personal identification belonging to Galloway.
The officers interviewed Glloway's wfe and |learned that he
carried a wallet containing nunerous credit cards and sonme cash.
(11/794-96) Allen learned that Galloway's Barnett Bank ATM card
had been used at a Barnett Bank wi thout success at about 1:00 a.m
on the night of the nmurder. (11/798) They w thheld this informa-
tion fromthe nmedia. (11/801) Fingerprint and handwiting sanples
fromHess and his wife were sent to FDLE to conpare wth finger-
prints and handwiting on credit card receipts. FDLE reported that
they did not match. (10/631)

M ckey Warren of Omar Security heard of Galloway's nurder on
May 12, 1993, and thought it unusual that Hess had told hi mabout
a simlar incident two days before Galloway was killed; thus, he
called the authorities and spoke with G| Allen. (10/696; 11/799)
The follow ng night, Allen sent Warren and undercover officer Les
Partington, both of whomwore concealed "wires,"” to talk with Hess
at his job site -- a Target store under construction. (10/697, 702,
788) They did not approach Hess honestly, however, but told him
the officer was a prospective supervisor for the security agency.

(10/ 702, 713-22) A tape was played for the jury. (10/718-82)

The Target Store Surveill ance Tape

Hess told the nmen that he had worked for Wiser Security and

had worked security at the schools in Lee County, including the
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school bus garage. (10/726-28) Hess talked mainly about his
training in guns and as a security guard in Mchigan.” (10/731)

When Warren nentioned that Hess knew about the @Gll oway
i nci dent before it occurred, Hess said he knew who Gal | onay was and
that he was a very nice man, a "very sweet old man." He said
Gal | oway had worked for Weiser Security for awhile and he had told
him not to go to Pinkerton, that "they" were going to get him
killed, but Galloway said it was good noney.? (10/734)

Hess said that Gall oway "was sitting in this guard house" and
"sone kid" blew himaway. Wen asked if the guard was killed with
a shotgun, Hess did not know. He said nobody knew, that's "al
they' Il tell you." (10/734-35) Hess could not think of Galloway's
name. (10/739) Wien asked why someone woul d shoot Gall oway, Hess
said he did not know, that they "[d]idn't take a fucking thing."
He said no one knew what the guard had. (10/739-40)

When Warren asked why | aw enforcenent took so long to rel ease
the news story, Hess said it was standard police practice to
wi thhold information until they had done sone i nvestigation to keep
peopl e fromgetting pani cky and putting weapons in their cars. Hess
said it happened Monday night on the m dni ght shift, and "runor has

it" alot of officers "are going to start carrying," (10/740-41)

" Agent Allen was unable to verify Hess' training because
t he school Hess said he attended was no | onger in existence.
(11/806)

8 @l loway had never worked for any security conpany except
the private conpany at Lake Fairways. (11/970)

7
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Hess told the nen about a security guard killed in a car weck
and asked if they heard about the guy bl own away over in Suncoast
recently. Hess said a man who wor ked at Wi ser was changing atire
when a black guy with a gun asked for his noney. The nman got his
.38 and started shooting. (10/769-72) He described an incident
that allegedly happened at the bus garage, during which four nen
were shot on New Year's Day. The captain handed Hess "his nine"
and they started shooting. They hit four people before deputies
arrived. (10/773-74) Partington was famliar with the bus barn in
Ft. Myers and had never heard of such a shoot-out there. (4/787-88)
Ll oyd Sawer, who worked at the bus barn with Hess, did not know of
the incident. (12/1021) During the surveillance taping, Hess did
not tell them anything he did not say Monday. (10/763)

On the day following the taped surveillance, May 14, 1993,
Al l en asked Hess to cone into the sheriff's office. Hess conplied.
(11/806) Allen said he had talked to other security people, was
getting nowhere, and needed help froma real professional |ike him
Hess' boss had told hi mabout Hess' vast experience and training.
Hess was not told he was a suspect. (11/807, 968)

Hess told All en he knew Gal | oway because Gal | oway used t o work
at Weiser Security; he thought Gall oway al so worked for Pinkerton,
whi ch had or was trying to get the contract at Lake Fairways. He
taught Gal |l oway sonme security tricks, for which he got in trouble
with the security agency. (11/811) This was not true as Gal | oway

wor ked only for the security conpany at Lake Fairways. (11/970) No

8
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ot her witness confirned that Hess ever net Galloway. (11/985)

Hess told All en he had been to the Lake Fai rways guard gate to
i nqui re about noving into Lake Fai rways, and the guard told himit
was a retirenment community. Galloway was very polite, and | et him
pull in and turn around. Allen said Hess al so descri bed Gal | oway
as rude, and as nice and friendly. Hess speculated in detail about
how Gal | oway nust have been killed, rmuch of which Alen believed
was fairly accurate. (11/816) Hess said Galloway did anything
wrong, but was just doing his job. (11/979)

Hess told Allen he did not own any firearns. He had worked at
a guard post simlar to Lake Fairways, and driven by Lake Fairways
every day on the way to his post. (11/811, 974-79; 12/1001) He
knew there were two guards and the roving guard cane back to the
guard house periodically. Hess even told Allen about his own
[Allen's] patrol duties and knew exactly when and where he woul d be
at certain hours. (11/814-15)

Hess said his wife got off work about 12:15 a.m on the night
of the homcide. State wtnesses confirmed that his wife got off
work at 12:00 and that M. and Ms. Hess sat around until about
12:15. (11/973) Hess said he heard about the Gall oway nurder over
a CB radio. When confronted with the fact that he told Warren
about the nurder before it happened, Hess said Lloyd Sawyer at
Wei ser Security told hi mabout the hom cide. Hess said he was fired
from Wi ser for overhearing a conversation between Sawer and M.

Gordon, an adm ni strator at Wi ser, about a "hostile" takeover of
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security positions (security guards beat up, hurt, or intimdate
guards at other conpanies to take over positions). Allen found no
credibility to Hess' story. He interviewed Sawer and Gordon and
found no reason to believe Sawer was involved.® (11/822-28)

Hess drew a | ayout of Lake Fairways. Although Allen thought
it was a good draw ng, defense counsel pointed out various errors
whi ch Al'l en conceded. Hess omtted the golf course and woods, the
sidewal k and retail office, and the pond south of the guard house.
Al t hough sone trailers were not positioned correctly, the driveway
and guardhouse were properly located. (11/981-84)

Shortly after mdnight on May 15th, Hess returned to the
sheriff's office, asking to speak with Allen. (11/829) Hess told
Al len he had nade up sone of the stories he told them (11/831)
(11/831) Allen admtted that after he first intervi ewed Hess, Hess
was and remai ned a suspect. (11/967)

They obtained a search warrant for Hess' trailer on My 15,
1993, and searched with no advance warning to Hess, but found no
evi dence. (11/948) The warrant included Hess' car which was al so
sear ched. No evidence was found in the car. (11/985) Although

Al l en was suspicious of Hess, he follow any other |eads. (11/833)

° LI oyd Sawyer, age 32, was about six feet tall, two-twenty
pounds, with brown hair. He had a conceal ed weapons permt and
owned handguns. Sawyer testified that he was working at a guard
post about ten mnutes fromthe Charlotte County |line on the
night of the homcide. He did not feel well so called in a
repl acenent (Sweeney) who arrived at m dnight. Sawer stayed
until 1:30 to explain what needed done. At the tinme of the
trial, he did not know Sweeney's whereabouts. (11/1022-24)

10
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When the officers called Galloway's credit card hol ders, they
| earned only that sonmeone had tried to use his ATM card. About
thirty days later when the bills started comng in, they |earned
that two other cards were used. The first was a purchase nade at
the Shell station on U S. 41, where Hess' w fe worked, at 12:36
a.m on the night of the nurder. They talked to the managers at
Shel | and the enpl oyees on duty that night. (11/834-35) Allen did
not check to see if there were any other Shell stations between
Lake Fairways and the station where Juli Hess worked, but was
unable to recall any. (11/990)

They al so | earned that a Mastercard bel onging to Gal | oway was
used on the M ccosukee Indian reservation at Evergl ades Towers, a
notel on U.S. 41 near Mam . The card was used at 4:00 a.m on the
ni ght of the nurder. The guest registration receipt bore John
Gal l oway' s nane and was dated May 12, 1993. (11/835-37)

Bet ween May 15 and May 19, 1993, Allen had several telephone
conversations with Hess. Hess said he dreaned about the case and
agreed to show them how the perpetrator commtted the crinme. Hess
tal ked to nunerous people about his dreanms, including a priest, a

psychic, and | aw enforcenent officers at a local precinct. (11/839)

Audi ot aped Wal k- Thr ough; The Dr eam Sequence

An audi ot ape was pl ayed for the jury during which Hess, Agent
Futch and Agent Allen did a re-enactnent of Hess' dreans of the

hom cide on April 19, 1993. (11/843-928) On the way to Lake

11
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Fai rways, Hess pointed out where the perpetrator commtted other
crinmes. He just had flashes of trailers in his dreans. He took
the officers past a store where the man sonetines bought beer.
(11/846-55) He said the man was "very, very nean." (11/872)
Hess told the officers they would go the way the perpetrator
wal ked prior to the hom cide. He was on foot that night. Hess did
not know the perpetrator and did not feel as though he knew him
because he was not very nice; was violent; and enjoyed harm ng
def ensel ess people. He was not a security guard. (11/848-55)
During this conversation, the nmen were driving toward Lake
Fai rways. Hess told themto pull over, and pointed out where the
perpetrator liked to park. He said the perpetrator always wal ked
down the road and never went into the woods. (11/856-57) He said
the man stayed in the car a long tinme before he got out. He was
dri nking. He got out when it becane dark. (11/860-62) The nman had
been there before counting how many cars went in and out of the
park. He'd been watching the goings and comngs. He "hit" other
pl aces too and when he got too drunk he would | eave. (11/863-64)
On the night of the nmurder, the perpetrator got drunk. Hess
did not think he had killed before, but he liked to rob people.
The dream started "when . . . | cane on duty." (11/ 864-66)
Sonebody spotted the man and he ran back to his car and took off.
He noved the car across the road. (11/867) He hid it in a culvert.
They entered t he woods. Al though one of the officers asked if

the man was wat ching the guard, Hess said he was "just watching."

12
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That was the killer's favorite drinking spot. Hess said that the
killer's buddy "conmes out over here." (11/872-84)

Hess said that the perpetrator was running "like nmad," and two
peopl e were chasing him He went through the woods to the guard
gat e because he' d been spotted on the sidewal k. Although Hess said
he did not "see" the man go to the guard house and did not know how
he got there, the officers insisted he show them Hess said the
killer came out "sonewhere in here." (11/876-78)

Hess seened to believe he was the guard who had been kill ed;
he was doing his report in the guard house. The perpetrator saw
hi mand backed off. He called the police and told t hem soneone was
sneaki ng around. (11/875) The guard house at Lake Fai rways was not
the one in his dream There were gates in his dream and no flag

pole. (11/880) He said he picked up the rol odex and | ooked for the

sheriff's nunber, but it wasn't there. Hess continued, But see, I'm
on duty. . . Dead at night. There's a door now. The night was
going perfect, no problens, but sonething made nme -- | heard
sonething. | picked up theradio. . . . I walked. . . . And | got
out. | picked up the radio, okay, and asked where the, what the
rover's 10-20 was. . . . He didn't answer. . .| put it back
down and sat back down. . . . Sonebody cane malklng up. (11/881-
82) A white male, skinny, black hair, very long. . . . | stood at
the doorway. . . . The door was just like it is, propped open . .

[t]he guy | relieved said it gets too hot in here and | eave the
door open. . . In the dream | stay in here. . . He . . .
says, hey man, what's up? . . . | says . . . excuse me, sir, but
you are trespassing. And he says, no, |'m not. | says, do you

live here? He says, no. Then | ask himfor his ID. He reaches in
his pocket to get his ID. Instead he pulls a gun.

(11/883-84) Continuing, Hess, as the guard, asked,

[What do you want? . . . you want ny noney? . . He
says yes. | don't have any. Do you want ny checkbook?
No, | want nmoney. | threw himny wallet. | says, here,

13
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check. | don't have none. . . . He didn't believe ne.
oo | was like this. . . . | had ny arns up. | had
nothing on ne. He says, give ne your noney. | said,

don't have any. He was pointing the gun right at ne.
(11/884-85) Hess did not know what kind of gun it was because he
was | ooking at the man's face. The man wore no gl asses, was cl ean
shaved. He tried to get to a phone, but had his hands up and was
| ooking at the perpetrator. As he touched the phone, he heard a

gunshot. He showed the nen where he | anded. (11/885-56) It hit

somewhere through here. . . | dropped. But see, before
| dropped | grabbed him . . . And then another shot
rang out. . . . He landed on top of nme. . . . This is
where the dream gets real strange. . . . | felt one

[shot]. Then | left. Wile | was going out --
(11/887) Hess said the second shot hit his chest. The first shot
hit "[a] pproximately through here." Allen tried to get Hess to
conformhis "dream’ to what he told them before, and what really

happened -- that only one shot hit the guard. (11/888) Hess said,

[H e grabbed himlike this. . . . And then the other shot
went out, because he was -- for sone reason he grabbe

him . . . It just plays right into nmotion. . . I'm
| ooki ng over, | renenber getting covered up

When Futch asked Hess if he could describe the guard, Hess said,
"No, it was ne. | can -- it was ne. . . ." He said the guard
house at Lake Fai rways was not the one in the dream (11/889-90)
The officers tried to persuade Hess to stop tal ki ng about the
shooting and show them how the man got away and where he put the
gun. (11/887-89) Hess said the man ran back the way he had cone,
with the gun in hand. He was | aughing; he thought it was funny.

He was happy. He stopped a mnute to | ook back. The rover "popped

14
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up" and the man started running again. He would run a way, | ook

back and run again. Soneone in the area said "hey." (11/891-92)
Hess said, "ny body's chasing him . . . he's in uniform ny

body's chasing him" (11/892) The man was | aughi ng. He net a

bl ack man there. They were on aroad |leading to U.S. 41. Hess was

in hot pursuit of him The gun was in the car. "[When | left ny
body, | so distinctly renenber it because it scared the hell out of
me. . . [My ghost is chasing him" (11/896-97)

Hess' ghost returned to the scene. He watched hinself being
covered up. His wife cane and was very upset and crying. The nen
were | aughing. Allen told Hess again that they wanted himto take
themto the gun, and turned off the tape until they reached the
patrol car. Hess' body then went el sewhere. (11/899)

Agent Allen asked, "What are they doing with your wallet?"
Hess said they were | ooking through it for noney. They found only
adriver's license and security license. Agent Allen said, "[w hat
about credit cards. . . ?" Hess said he did not have any credit
cards. (11/899-900) He said the nmen were |ooking for an ATM card
but he didn't have one. Allen asked whether the guard had an ATM
card and if they got it, because he had thrown the man his wallet.
Hess said he did not know, he only renenbered that they got his
(Hess') wallet. He led themto a grassy area where they "tossed"
what they took. They kept only the gun and ATMcard. They tried to
figure out the code, but the card was "eaten" by an ATM machi ne.

He did not renenber where. Wen Hess said he was getting a
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headache, the detectives told himto stick with them (11/900-02)

The officers asked Hess to describe the ATMcard, and when the
men used it, but Hess ignored their questions, intent on show ng
where the nmen were going. (11/904) He said they had only the ATM
card which did not say which bank. The perpetrator drove to his
trailer park. He turned around and drove in a different direction,
trying to find "where he can buy his beer." He put the gun in a
bl ack | eather case. He was not married (11/905-07) and did not
have a job. (11/920) He was smiling, but his teeth were decayed
and rotten, and he had a weird smle. (11/907-08, 923)

The perpetrator stopped and put the gun in the trunk of the
car. He had another gun in the trunk -- a small automatic in a
hol ster. The man | oaded it and the bullets were very large. Hess
had never seen that kind of gun before. (11/909) He put the gun in
the trunk "with the rest of his collection.”™ (11/910)

Hess had the nen take a U-turn because the man spotted a store
t hat was open. The officers repeatedly asked Hess to take themto
the ATM machine. (11/911) Hess said there was an ATM nmachi ne at
Shell. That was where the man wanted to use the ATM card and to
buy beer, but the card did not work. He put the ATM card in his
pocket. He first said the man tried the card once but then said he
tried it several tines and the machi ne kept saying "wong access."
(11/914-15) He did not know what other cards were in the wallet.
He took only the ATM card which was "bluish." He did not know
whi ch bank issued the card. (11/916-17) The gun remained in the
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trunk, and the perpetrator did not try to use the ATM card again
because he was mad about it not working. He cut it into five
pieces with a knife, and left it in the mddle of the seat. Wen
he becane angrier, he put the pieces on the floor. Hess said the
wal l et | ooked like his. It was black. The nman gave the wallet to
his friend who kept what was init, "a license."® (11/918-19)
Hess said the perpetrator lived in a trailer park very close
to where they were because he "always runs." (11/922) Hess knew
what he | ooked |ike "because it scares the hell out of ne when I
see himon the street.” Hess did not know why the man killed the
guard. He heard laughing in the car and said that the nman "knows
every nove every security guard makes." (11/927) He kept hearing
"break four," the channel that security guards have. He said that
was where the CB cane in; he kept hearing it in the dream He
heard the police scanner in his dream The officers would say
their locations and what was going on. The perpetrator turned off
the police scanner and talked to security guards on the CB.
(11/928) Eventually, the officers tired of driving around, and
returned to their office. (11/927) Thus, ended the tape.

*x * * % %

Al l en said he never told Hess about the ATM card. They did

10 Gl loway had many cards in his wallet, and Ms. @Gl l oway
said her husband's wallet was canel in color. (3/532-34)

17
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not rel ease the fact that the wallet was trifold. Allen admtted
that reporters were at the crine scene and witnesses were free to
talk to the press. The said that the nedia sonetines dug up
information not in the sheriff's press release. (11/965-66)
Allen testified that, although he was "confortable" w th what
they had, they did not arrest Hess because the evidence fromthe
crime scene was insufficient. They had no gun and needed nore
evidence to tie things together.?? (11/932, 934) Although Hess'
hair and bl ood were sent to the FBI, they were never conpared to
anything fromthe crine scene. (11/947) Handwiting sanples were
"inconclusive." (11/932) A fingerprint on the notel receipt did
not match. (11/935) After they received the FDLE report, they had

no nore evidence than before and nothing to support an arrest.?®®

11 Law enforcenent |earned that these cards were m ssing on
the day of the homcide, fromMs. Glloway, and began calling to
see if the cards had been used. (3/532-34) Hess said the offi-
cers told himabout the ATM card about the third day after the
hom cide, and "fed himt' lots of information by asking |eading
questions. (13/1296) On the tape, the officers asked Hess if the
security guard had an ATM card and Hess said no. Shortly there-
after, Hess said the perpetrator kept the ATMcard, and tried to
use it at an ATM at a Shell station unsuccessfully. (11/918).

2 Although Allen testified that what Hess told them was
"exactly a duplicate of the crine scene," the tape shows that
this was not true. There were many inconsistencies. (11/932)

13 Apparently, defense counsel could not ask Allen the
contents of the report because it was hearsay, so established
that the fingerprints and handwiting sanples did not match by
aski ng whether the report produced any evidence neriting an
arrest. The defense questioned Allen and Crone in this manner
regardi ng various reports and evidence. (See e.g., 12/1186, 1187)
The record does not tell why the experts who wote the reports,
and wi tnesses interviewed by | aw enforcenent, did not testify at
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(12/996-97) Agent Crone testified that when the report on Jul
Hess' fingerprint analysis cane back, it also contai ned nothing
upon which to base an arrest. (12/1187)

Bal listics showed that both projectiles were fired fromthe
sanme gun. It could have been one of six weapons. This was of no
hel p because they never found a gun. (11/933) Although they found
a flattened-out projectile which they believed nade a ricochet mark
on the wall of the guard shack, they were unable to find any
casings. The projectiles were .32 caliber. (11/949-50)

Arthur CGore, the night clerk at Everglades Towers where
Gal loway's credit card was used, described the nman who registered
as a white male, six foot to six-two, in his late thirties or early
forties, 190 pounds, with brownish, slightly graying hair, driving
a classic red Ford Mustang, around 1964 or 1965. Gore was certain
that he sawthe red Mustang. (11/934, 942-43) Allen admtted Hess
did not match Gore's description, and his car was a white Fiesta.
(11/945) A young woman who worked at the Shell station reported
havi ng seen a red Mustang but could not recall the date. (12/1008)

About July 1, 1993, after CGore hel ped their forensic artist to
conplete a conposite of the man and the car, they sent out about
250 fliers to |law enforcenent agencies in Florida and Tennessee,
put up a billboard, and showed a re-enactnent on Cri ne Stoppers, to

no avail . About three weeks after Allen took the | ast statenent

trial.

19



TABLE OF Cl TATI ONS (conti nued)

from Hess, they started sending out fliers. Wen Allen was
pronot ed, Randy Crone took over the case. (11/936-43) Wen Allen
turned the case over to Crone, he had no evidence |inking Hess to
the crime other than Hess' own words. (12/1000)

When first questioned on May 14, 1993, Hess' wife, Juli, told
police that she and her husband were at honme the night of the
hom ci de. 4(12/ 1049) Enpl oyees of the Shell station informed the
detectives that Hess picked up his wife that night and they |eft
about 12:15 a.m (11/956-57) Galloway's Shell card was used at
12:36 a.m, and his ATM card about 1:04 a.m Although Hess' car
held only ten gallons, Galloway's Shell card was used to purchase
13. 396 gal lons of gas and two quarts of oil. (11/988)

In her second statenent, on May 18, 1993, Juli Hess told | aw
enforcenent that, upon l|leaving the Shell station, she and her
husband went to di nner at Dennys Restaurant, as they often did, and
went straight hone. Juli described the waiter, the cook, the
manager, and the dinners they ate in great detail. (12/1047-48)
She paid the bill, and they left at about 1:00 a.m (12/1049)
Enpl oyees of Dennys could not renmenber whether M. and Ms. Hess
were there that night or the night before. Juli made anot her

statenent June 15, 1993. (12/1069)

Two Years Later

14 Al though the court reporter spelled Hess' wife's name in
the traditional fashion, as Julie, Hess' wife actually spelled
her nanme without the "e," as Juli.
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Two years later, on March 14, 1995, Hess was arrested in
M chi gan on charges of sexual m sconduct with his nieces in Florida
fromMarch 11 to 13, 1995. (5/520-21) He waived extradition and
two detectives fromthe Lee County Sheriff's Departnent returned
him to Florida. One was Randy Crone. Crone knew Hess was a
suspect in this case. Hess told Crone he had been questioned by
Al'l en about the homicide.'® They arrived in Florida in the early
nmorni ng hours of March 31, 1995. (12/1155-56)

Thus, Crone first questioned Hess on April 1, 1995, at about
1:00 aam He read Hess his Mranda rights.1® (12/1083) Hess told
Crone that he was in the back seat of a car when Gl |l oway was shot.
He said that Lloyd Sawer of Wiser Security, who was in the front
seat, shot Galloway. (12/1088) Hess said that before he was picked
up by the two security guards, he picked up his wife at work; they
ate at Dennys; and he took her hone. (12/1163) Sawyer was driving
a small red car. He pulled up at Lake Fairways and went toward the
guard gate. Hess heard two shots. Sawyer returned to the car and
they drove off. Hess told Crone earlier that Sawyer struggled with
t he guard who was shot inside the guard house. He said the gun was
| arge. He thought it was an automatic. Hess said they tried to

use the ATM card at a shopping center. (12/1158-67)

15 Hess testified that he never indicated to Agent Crone or
Sergeant Stanforth that he knew anything about, or wanted to talk
to them about this or any other hom cide case. (2/41)

® Mranda v. Arizona, 384 U S. 436 (1966).
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Crone and another officer questioned Hess again on April 2,
1995. (12/1167) They showed himthe notel receipt and a photo of
the notel, which he did not recognize. Crone did not renenber
whet her they showed him crine scene photos. (12/1168-69, 1183)
They took a second statenment from Hess on April 2nd. (12/1169)

On April 10, 1995, Crone had Hess brought over fromthe jail.Y
Wil e Hess was waiting for Crone in an interrogation room Captain
Giner, who knew Hess from the bus garage, told him wthout
M randa war ni ngs, that "nothing could ever be resol ved i n soneone's
life until the truth was known.™ Hess said he was telling the
truth but no one believed him He later said perhaps he was not
telling the truth; that he was having blackouts and could not
remenber everything. Wen Giner reiterated that nothi ng woul d be
resol ved until he told the truth, Hess said he wanted to tell the
truth. (2/61-63) Giner told Crone Hess killed Gall ownay.

Crone then spoke with Hess who told himthat he shot Gall oway
accidentally. (12/1092-93) Crone admtted that they had sone
conversation with Hess about what they were about to di scuss before
turning on the tape recorder. Hess told himhe did not know why
but that he went to Lake Fairways to relieve the guard. (12/1172)
When the gun went off in his pocket, he woke up and realized he was

sonewhere he was not supposed to be. The next thing he renenbered

17 Hess testified at the suppression hearing that he took
his invocation of rights form The agent told himhis | awer was
there, but when he arrived no | awer was there. (2/32-33)
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he was hone in bed.® (12/1070-71)

During that interview, Hess told Crone that he picked up Jul
fromwork, they went out to eat, he took Juli honme, and after they
had been hone for awhile he went out, by hinself, to Lake Fairways.
(12/1175) He parked at the end of the driveway. He coul d not
recall taking the guard' s wallet. Crone asked if he took the
wallet to nmake it look |like a robbery because he was scared and
Hess said he thought so. He later said he threw it away w thout
taking anything out of it, and that he threw the gun in the river
off the mddle of the Edison Bridge, but, later, said he gave it
back to the man he bought it from (12/1070-78) He said the wallet
was in Glloway's back pocket although the front pocket was pull ed
out. He did not know whet her Gall oway fell on his back or stomach.
Hess said that he just wanted it all to go away and did not know
why he had to go through with this. (12/1180)

Hess kept saying that he wanted his wife. He kept asking if
she was there, but was ignored. (12/1180-83) He just wanted the
bl ackouts to go away. He asked Crone to help himget nental health
counseling and Crone agreed to do so. (12/1176) Hess did not want
to be charged with nurder and asked what woul d happen to him He
wanted his nightmares to go away. Crone told himnot to worry;

that he just needed counseling. He told Hess that answering their

18 Def ense counsel objected to anything Hess said on Apri
10, based on his previous notions. (12/1291) He objected again
prior to the videotape played for the jury. (12/1096)
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questions would help him (12/1178) Crone told Hess they had to go
t hrough the story again before he could help him The second tine
Hess was sl eepwal ki ng, and again ended up at hone in bed with no
expl anation of how he used or got rid of any of evidence. (12/1183)

Both M. and Ms. Hess were at the sheriff's office on the
evening of April 10th and early norning hours of April 11, 1995.
The officers brought Hess' wife, Juli, to the station at about 2:00
a.m She changed her story, giving a new version in which she had
participated with Hess in the crime. (12/1184) As with Hess,
Giner first spoke to Juli Hess and then told Crone that she wanted
totell him"what was going on." Prior to her statenents, they had

no evi dence that she was involved in the crinme. (12/1186)

Vi deot aped WAl k- Through: The Accidental Shooting

On April 11, 1995, Hess participated in a videotaped wal k-
t hrough of the crinme, which was shown to the jury. (12/1098-1111)
Hess indicted as they walked through the woods that he had to
relieve the guard at the guard house. He opened the door and told
the guard he was there to relieve him The guard did not know who
he was because he was not in uniform or was in a different one.
The guard said he was crazy. (12/1100-03) He pushed Hess down and
grabbed his pants pocket. Hess grabbed his arm Hess' pant | eg
went up and the gun in his pants pocket went off tw ce. (12/1104-
05) Hess did not know whet her the guard fell on his face or back,
because he just took off. (12-1105-06)
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Crone then said to Hess, "when the guard was on the ground,
you noved him around to get to his pockets, correct?" Hess said
"yeah." Crone asked what Hess found when he went through the
guard's pocket. Hess said he found a three-way fold wallet. He
did not renenber the color. Crone asked where the guard was
bl eeding and Hess said the stomach area. Crone held his hand in
front of Hess' chest at the exact |ocation where Gall oway was shot
and asked Hess to show hi mwhere. Hess pulled Crone's hand again
his chest at the exact spot the officer suggested.?® (12/1105-07)

Hess started asking the officers to "just get nme out of here.™
Hess said he was running with the wallet in his hand. He recalled
that, when he "snapped out of it," he threw sonething down. Wen
he got back to the car he had "a heck of a headache." He couldn't
snap out of it. He wanted to go honme but was too scared. He awoke
at honme. (12/1108-10) Crone asked if he renenbered stopping at the
Shel | station. Hess said the only Shell station was where his wife
wor ked. He did not renenber stopping to get gas. (12/1111)

After the video, Crone said he did not believe the nurder
happened the way Hess said, because it would have been hard to
shoot soneone from the pants pocket into the chest. He did not
bel i eve that Hess wal ked through the woods. (13/1193-94)

The next day, Crone took three nore statenents from Hess, al

W t hout counsel. (2/36) An audi otape of one of themwas pl ayed for

19 Under si gned counsel watched the videotape and observed
the officer's suggestive hand notions.
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the jury. (12/1111-17)

Audi ot aped Interview on April 12, 1995

Hess said that, on the night of the hom cide, he picked up his
wife at the Shell station and they went out to dinner at Dennys.
They drove north and stopped at Lake Fairways. He wanted to talk
t o soneone about changing jobs. The guard got real mad. He told
Hess that he was an idiot for wanting a job there, that he was too
young and "nerdy." They got in an argunent. (12/1118-19) Hess
forgot to set the safety on the gun. He usually had a gun for his
own protection. It was a small silver handgun -- a "K and L."
Randy Crone had never heard of it and was unable to find any such
gun. (13/1201) Hess thought it was a .22, but it could have been
a .25. He had the gun in his left front pants pocket.?® The guard
noti ced Hess reach in his pocket because the gun was bot hering him
The man grabbed him in the pants pocket, and the gun went off.
Hess said, "no," and it went off again. It left a burn on his
thigh and a hole in his pants pocket. (12/1120, 1143)

The first tinme the gun went off it hit the guard but he did

20 Hess said that he got the gun at a pawn shop across the
street fromwhere he lived. He bought it froma guy nanmed Car
that he knew from Al lstate, for $25. (12/1138-39) He said the
gun was not a Smth and Wesson because they did not make an
automatic. It was a small gun. The man put a pearl handle on
it. He did not sign anything and the man woul d not give hima
recei pt. (12/1146-47) He said the gun held eight bullets in a
clip, which describes a sem-automatic. Galloway was shot with a
.32, fired froma revolver rather than a sem -automati c.
(13/1199-1200) They were unable to find any pawn shop transac-
tions by John Hess. (12/1198)
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not fall down until the second tine. He grabbed his chest. He
still had his hand on Hess' pocket when the gun went off again. He
fell on his back. He was hit in the chest by the heart. Hess
| ooked t hrough the guard' s pockets and found his wallet. (12/1122)

Hs wife was in the car. She asked what happened; where the
gun was; and he told her he accidentally shot the security guard.
She tried to snap himout of it but he wouldn't snap out of it. He
could not get the gun out of his pocket. He put the wallet on the
dash and Juli went through it. He threw the gun in the river
because Juli said no one would find it there. He told Juli he had
to "go back and help him" (12/1126) Hess then said Juli threwthe
gun in the river to protect him

They needed gas and Juli wanted to nake it | ook |ike the car
was | arger. She stole sonme. (12/1125) Juli told himto |lay down
and snap out of it. She kept hitting himin the face. She punped
and paid for gas. Juli drove when they left the station. (12/1129)
She wanted to see if the ATM machi ne would "eat" the card. He was
still laying down when she stopped sonmewhere to try it. (12/1131)

At the notel, Juli told himhe had to register. She went in
wth him He filled out the registration card, making up the
information. He used a Mustang with a Tennessee tag because they
saw one in Tennessee a long time ago. (12/1132-33) He woke up in
when Juli told himit was 3:00. He did not renenber the notel. He
was still in his uniformand his leg hurt. Juli said he had to go

to work in the nmorning so had to get back. He awoke in his own
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bed. He did not know what happened to the wallet. (12/1131-38)

Crone arrested Hess on April 14, 1995, based on his statenents
during the wal k-though on April 11, and thereafter. (13/1202) They
had decided not to arrest Juli for anything. (13/1211-1212)

At trial, Juli testified that she and Hess left the Shel
station after mdnight. (12/1042-43) Hess drove their white Ford
Festiva, and parked on the road about 100 feet from Lake Fairways.
(12/1029) He wal ked toward the guard gate. Juli stayed in the car
and listened to the radio. John was gone about thirty m nutes.
(12/ 1030, 1052) \When he returned, he |ooked nervous. He drove
sout h on Hi ghway 41, stopping on the Cal oosahat chee Bri dge where he
got out and | ooked over the side of the bridge. She did not see
hi m do anything. (12/1031) Juli saw what she thought was the
outline of a gun in the front of her husband's uniform when they
| eft Lake Fairways. She did not see it when he got out at Lake
Fai rways or after he stopped on the bridge. (12/1039-40, 1053)

They went to the Shell station where she worked. John punped
the gas and filled the tank. She paid for the gas with a credit
card John gave her. The nane on the card was Gall oway. She nor
her husband had a Shell card. (12/1032) She signed the credit card
recei pt. (12/1036) She thought she gave the credit card to G ndy
Si meon, who did not ask why she had a credit card wth soneone
else's nane on it. Although the recei pt said they purchased 13. 396
gallons of gas, Juli said that sonetinmes the punps are wong

(12/1057-59) They bought one or two quarts of oil, although the
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car did not need oil, and put themin the truck. (12/1063)

They drove south towards Everglades City. They stopped at a
bank in San Carlos where John tried to get noney from an ATM
machi ne. (12/ 1037, 1061-62) They stopped at a notel at Evergl ades
Cty; she did not renenber the nanme. She signed the guest register
as John Gall oway. She did not ask John where he got the card. She
made up the information on the registration form (12/1038, 1063-
64) They left at check-out tine and returned hone. (12/1039, 1065)

Juli said she told the police she knew nothing about the
Gal l oway nurder to protect her husband. (12/1040) Wen she gave
themher fourth statenent on April 11, 1995, between 2: 00 and 3: 00
a.m, she changed her story. (12/1067) She said that Crone
threatened to arrest her for nmurder unless she inplicated Hess.?

Juli had asked her husband for a divorce. She had been |iving
with a man named David Decker for a year-and-a-half. (12/1071)
Prior to neeting Decker, she left Florida with a man naned John

West, but they returned to Ft. Myers. (12/1071-72)

Def ense Case

John Hess, age 32, testified in his own defense. (13/1227) He

and his wfe of five years, Juli, noved to Florida fromM chigan in

2L Al'though Juli Hess testified at trial that her testinony
was true, defense counsel said she had sent himan affidavit siXx
or eight weeks earlier, stating that she was coerced into making
the statenent and it was not true. Wen asked if she had made
such a statenment on cross-exam nation, Juli denied it, and
def ense counsel did not have the affidavit with himto inpeach
her. (12/1074-76)
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1991. His goal was to start as a security officer and to becone a
| aw enforcenment officer. After noving to Florida, Hess worked as
a security guard for Adans Security fromFebruary to Cctober, 1992.
He worked for Wiser Security from Cctober, 1992, to My, 1993.
(13/1229) He worked for Orar Security for about two weeks.

He worked at a Target store on Monday, Tuesday, Wdnesday and
Thursday nights, May 10-13, 1993. He recalled talking to Warren
but did not recall telling himabout a security guard being shot,
and di d not renenber anyone el se being there. He told Warren about
a shootout at the bus barn where he used to work. He admtted it
never happened. He wanted to show Warren he had training, and was
just "running his nouth." (13/1231-36)

On May 11, 1993, he worked at Target, and then went to Cypress
[ Court] for some training, which took about ten m nutes. He went
to the Shell station to pick up his wfe. They left the Shell
station about 12:15 a. m, and went to Dennys Restaurant for dinner.
They were at Dennys for about an hour-and-a-half. They returned to
the Shell station where Hess got a cup of coffee to reheat for
breakfast. They arrived hone after 2:00 a.m (13/1237-42)

Hess adm tted that, when talking to Warren at Target, on the
night of the surveillance tape, he exaggerated a bit about his
training. He wanted to make hinself | ook inportant. Although he
was trained in firearnms, he had never owned any. (13/1243-44)

On Friday, May 14, 1993, M ckey Warren paged himto tell him

he woul d be contacted by |aw enforcenent. He gave a three hour
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taped statenent. He was told he was there to give his professional
opinion as to how a security officer could be shot on his post. He
had been referred after they had tal ked unsuccessfully to other
security guards. (13/1245-46) Hess had applied to work at the
sheriff's departnent in 1992; thus, he thought that, if he could
help them he might get a letter of recommendation. He told Allen
he knew Gal | oway; had worked wth him at various tines; and had
talked to hi mwhile he was on duty. None of this was true. He had
never seen nor nmet Glloway. He fabricated the stories because
Al l en was | ooki ng for sonmeone who knew Gal | oway and how he wor ked.
He was afraid that, if he admtted he did not know Gall oway, he
woul d | ose the opportunity to assist Allen. (13/1246-48)

Hess had worked guard posts simlar to Galloway's at several
residential communities. He had worked as a "rover" at residential
comunities. He based the information he gave Allen on his
experience and training as a security guard. (13/1249-50) Allen
t hought another security guard commtted the nmurder so Hess naned
Sawyer . (13/1251-52) They said he was a pathological Iiar.
(13/1243)

About five hours later, after discussing the situation wth
Warren who told himto clear things up, Hess returned to CID and
admtted to Allen that he lied. (13/1254) About a nonth later, he
was asked to give handwiting and fingerprint sanples. The "wal k
t hrough"” of Lake Fairways was one of his "little fairy tales.” He

thought that if he told the officers he had dreans or was psychic,
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it would help himget a job at the sheriff's office. (13/1255-58)

Hess had often driven by Lake Fairways on the way to one of
hi s posts. He stopped once, not realizing it was a retirenent
communi ty, but turned around before he got to the guard house. He
knew two shots were fired because Allen told himin the car before
the taped statenent. He knew the wallet was taken because the
media said Galloway was robbed. Allen indicated what kind of
wal | et was taken with his hands during one of the statenents. Hess
| earned about the ATM card from Allen during the dream sequence.
(13/1259-61, 1305-06) He later said Allen told himabout the ATM
card about three days after the hom cide. (13/1298)

They heard nothing further until his arrest in Mchigan. (13/
1362) Hess believed that Crone went to M chigan to bring hi mback
to charge himwith Gall oway's nmurder. (13/1297-98) Although he was
taking lithium and klonopin at the time of his arrest, Crone put
the nedication into property and would not allow himto take it or
see a doctor. Once the nedication was out of his system he went
i nto deep depressi on which made hi m sl eepy. 2 (13/1266-67)

On April 10th, Crone told Hess that people like him go to
mental hospitals instead of prison. Prior to the "wal k-through,”

Crone let him hold his wfe. He was told that if he did not

2 At the tine of trial, Hess was taking 900 ng of lithium
and 50 ng of sinequan for depression and nood swi ngs. (13/1266)
He did not have his nedication fromApril 1lst to Cctober, 1996.
(13/1281, 1308) He was found inconpetent in 1987 during custody
proceedi ngs, but not been since that tinme. (13/1285)
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cooperate, his wife could spend 25 years in prison. (13/1268-74)

Hess testified that he did not kill Galloway. He never had
Gal loway's wallet nor used his Shell or ATM card, and was not
present when anyone el se used them His car only held ten gallons
of gas. Crone showed himrecei pts and photos of Galloway's body
and other crime scene photos between April 1st and 12th. He
conf essed because the officers were going to arrest his wife. He

t hought he would go to a nental hospital. (13/1276-79, 1306-07)

Penal ty Phase

Betty Galloway, age 71, testified that she and her husband
were married for 38 years. They had two children together, and M.
Gal l oway had two children by a former marriage. H s death was
devastating, like a nightmare. Everyone |iked and respected
Gal | oway. He served on various conmmttees and was president of
their homeowners' association. (4/ 325-28) The State presented
evi dence of Hess' conviction on October 21, 1996, for sexual
m sconduct with a child. (5/498-99, 520-21)

John Hess' sister, Julie Ann Teachworth, St. Louis, M chigan
(4/349-50), brought letters from John's parents, other siblings,
famly nmenbers and friends. (4/351-56) She said they grew up in
II'linois and Mchigan with two |oving, caring parents. Thei r
father had three jobs so was rarely hone. There were three girls
and two boys, all born wthin five years. Julie was the ol dest

child, and John was in the mddle. (4/351-357)
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John had nunerous problens as a child. He contracted a rare
virus in the hospital, and his lungs started to collapse.?® He
devel oped fluid on the brain. Because of this, John had | earning
and behavi oral problenms and was hyperactive. He was borderline
retarded and was placed in special education. John continuously
took the blame for things his siblings had done. (4/357-59, 419)

John Hess only went to the tenth grade in school because of
his first wife, Laurie WIlson, who was al so i n speci al education. %
When she got in trouble, John would take the blane. Laurie quit
school at sixteen and John noved in with her when he was sevent een.
He was on probation because of an incident during which he hit the
chief of police in the nouth while trying to protect Laurie. He
was injail for that incident on his 16th birthday. (4/362-63, 398)

After living together off and on for about three years, John
and Laurie married, and soon had two boys -- Robert Lee and Billy

Joe. Al t hough Laurie already had a daughter, she was taken by

2 John's nother wote in a letter that John contracted
this virus in the nursery shortly after his birth. He had
gastritis and was dehydrated and was fed by an IV through the
soft spot on his head. He alnost died. (S/26) Wen he was a
smal |l child, he was sl ow and woul d pass out a lot. He was
finally hospitalized for this problem A spinal tap reveal ed he
was "abnormal." The doctor said he would never be able to
conpete with other children nentally. |In school, he was pl aced
i n speci al education because of a |earning disorder. (S/27)

24 John's nother wrote that Laurie was in a nental hospital
fromage three to age sixteen. (S/29)
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HRS. 25 (4/ 362-63, 420) John loved the boys and was both a nother
and father to them (4/371-72) He did not work because he had to
care for them Laurie was schizophrenic and dangerous and it was
not safe to | eave the boys with her. (4/401)

John and Laurie were married about three years. John worked
and Laurie received SSI and AFDC. John's sister saw nunerous
injuries John sustained as a result of physical attacks by his
wi fe. Sonetines he went to the hospital. Laurie held himagainst
the furnace until he was burned. Another tine she broke his hand.
She threw himoff the house. (4/363-65, 371) She broke his knee.
Nevert hel ess, John |l oved Laurie. (4/405) He took the blane for
what ever she did. He once spent 90 days in jail because Laurie
chased hi mout of the house with an ax while he was naked. He was
arrested for indecent exposure. (4/364-65, 387)

When Robert was alnpbst two and Billy Joe alnbst a year old,
John's sons were taken by HRS and placed in foster care. Laurie
had deteriorated and John could not care for them and support the
famly. (4/107, 366, 403) The social worker said he could have the
boys back if he ended his marriage to Laurie but did not do so.
(4/407) They said that he had a character disorder. (4/421) Hess

relinquished his parental rights in 1988, in exchange for the right

2 According to a letter fromJohn's brother, Harold, John
married Laurie because he wanted her baby to have a father. Wen
t he baby was born, Laurie was not permtted to take her honme from
t he hospital and, when John and Laurie were married, the court
severed parental rights and placed the baby for adoption. (S/12)

35



TABLE OF Cl TATI ONS (conti nued)

to have contact wth the boys by letter and photos. (4/366-74)

Devastated by the loss of his children, John went into a deep
depression. He becane noody and no | onger thought clearly. (4/366-
67, 403) Three years later, he began to take prescription drugs
for depression. Although the nedication hel ped, nothing would cure
hi s depression. (4/404) John's sister, Christine, wote that,
after John lost the boys, the stories got bigger, the lies got
| onger, and the braggi ng got worse. (S/23)

In M chigan, John worked nostly as a di shwasher. (4/371) Work
was scarce and they sonetinmes had to rely on public assistance.
About a year after his divorce from Laurie, John married Juli.
(4/ 406-07) They had no children. John worried about Juli staying
out too late. (4/367-68, 411) Both worked and had no financia
probl ens. (4/378-79) Juli controlled John. 2 (4/367-68, 411)

Teachworth and her famly noved to Florida in 1991, severa
nmont hs before John and Juli. John and Juli stayed with them about
six nonths. After that, John stopped by to see his sister every
day. He was arrested in Mchigan in April of 1995, while visiting
his parents, for sexual msconduct with her daughters. (4/374-75)
Hi s sister said that she and her daughters had forgiven John. The
i nci dent happened only one weekend. Teachworth said that John knew

right fromwong, but | oved to protect people by taking the bl ane.

26 John's sister, Christine, wote in a letter to the court
that Juli was a "tall, heavy, and scary" woman who "wore the
pants" in the famly. (S/23) Oher nenbers of Hess' fam |y nmade
simlar comments about Juli ruling the household. (S/1-36)
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It was not unusual for himto make things up. (4/390-93)

John Hess testified that he loved his fam|ly and wote to t hem
every day. (4/395) He was receiving counseling for depression, and
taking 900 mlligrams of lithiumand 100 mlligrans of Kkl onopin.
He was working to get his GEDin jail, and was taking several Bible
courses. He and Juli were regular church-goers. (4/399, 412-13)

Hess sai d he was a good person, although not perfect. He was
not nean-spirited; knewright fromwong; and admtted when he did
wrong.? He asked the jury to consider that his famly | oved him
dearly, and he "couldn't hurt a fly."2 He thought whoever killed
Gal | oway was cruel. He had trouble sleeping during the trial, and
had to talk to his counselor, because Glloway's death was so
upsetting to him (4/417-18) At the "Spencer" hearing, Hess said
he felt very sorry for the Galloways, their | oss, and their pain:

It's very hard, | understand with Ms. Galloway on her

| oss of her husband, you know, it's hard for sonebody to

fill the shoes of a famly, and | can understand her

| oss. | understand her synpathy and why she's upset, |

amtoo, you know. It's -- it's a human being that was

| ost and, Your Honor, it's very hard for ne, even very
difficult to accept anyt hing.

2T Hess said he knew the difference between right and w ong
in 1993, and agreed with the prosecutor that his ability to
appreciate crimnality was not inpaired. (4/423-24)

28 John's aunt wote that John never liked guns and was
afraid of them since age 12. He would never hunt. (S/17) As
with nost of the famly and friends, his aunt believed that Hess
wife, Juli, commtted the nurder. (See letters in supplenent.)
When defense counsel asked Hess if there was anything he would
like to tell the jury, he said he was there for protecting his
wi fe. (4/416-17)
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(5/557) Hess said he planned to becone a m nister and hel p ot hers.
He was very, very sorry for what happened -- "it's upsetting and

it's disturbing, and I can understand that." (4/558)

SUMVARY OF THE ARGUMENT

John Hess was convicted and sentenced to death based on
not hi ng other than his own alleged "adm ssions,” which were shown
to be involuntary and lacking reliability. Moreover, the officers
guestioned Hess w thout counsel after Hess signed an i nvocation of
rights while incarcerated and while interrogation was inm nent.
Hi s adm ssions shoul d have been suppressed. (Issue I)

The State failed to prove that Hess commtted preneditated
nmur der because the State produced no evidence as to what happened
before or after the crinme, or any plausible notive for the crine.
The prosecutor also failed to prove that the crine was commtted
during a robbery or any other felony. Thus, the State conpletely
failed to prove robbery and first-degree nurder beyond a reasonabl e
doubt. (lIssues Il and I11)

This Court nust review every death case to determ ne whet her
the State presented sufficient evidence to sustain the conviction.
| f Hess' adm ssions were suppressed, the State would clearly not
have the evi dence to prove Hess conmtted this crinme. Even if they
are not suppressed, they were unreliable and were not supported by
any evidence. Moreover, the State presented vital evidence tending

to show that soneone else commtted the crine. Hess shoul d be
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di scharged because the State failed to prove its case, or the case
remanded for retrial in the interest of justice. (lssue |V)

The judge relied on two invalid aggravators, and failed to
give sufficient weight to clearly established mtigators. (lssues
V and VI) For these reasons, if Hess' convictionis affirmed, this

Court should reduce the sentence to life. (lIssue VII)

| SSUE |
THE TRIAL COURT ERRED BY FAILING TO GRANT
HESS' MOTION TO SUPPRESS HI S STATEMENTS BE-
CAUSE THEY WERE | NVOLUNTARY, AND LACKED TRUST-
WORTHI NESS AND RELI ABI LI TY.
"[ B] ecause of the tremendous wei ght accorded confessions by
our courts and the significant potential for conpulsion -- both
psychol ogi cal and physical -- in obtaining such statenents, a main

focus of Florida confession | aw has al ways been on guardi ng agai nst

one thing -- coercion.” Traylor v. State, 596 So. 2d 957, 964
(Fla. 1992). In Traylor, this Court reiterated the follow ng

standard for determning the admssibility of a confession, first
set out nearly a century and a half ago:

To render a confession voluntary and adm ssible as
evi dence, the m nd of the accused should at the tinme be
free to act, uninfluenced by fear or hope. To exclude it
as testinony, it is not necessary that any direct
promises or threats be made to the accused. It is
sufficient, if the attending circunstances, or declara-
tions of those present, be calculated to delude the
prisoner as to his true position, and exert an inproper
and undue influence over his m nd.

Sinon v. State, 5 Fla. 285, 296 (1853). Accordingly, the test for

the adm ssion of a confession is voluntariness. In assessing
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vol untariness, the court nust consider the totality of the
circunstances to determne whether coercive police activity
produced the confession. The determ nation nust be made by the
judge -- not the jury. Traylor at 964. The State has the burden
to prove by a preponderance of the evidence that the confession was

freely and voluntarily given. Thonpson v. State, 548 So. 2d 198,

204 (Fla. 1989): DeConingh v. State, 433 So. 2d 501, 503 (Fla.

1983).

Under the totality of the circunstances, Hess' incul patory
statenents to | aw enforcenent were involuntary, and were admtted
in violation of the Fifth Amendnent protection against self-
incrimnation and the self-incrimnation clause in Article 1,
section 9 of the Florida Constitution. Over a two-year period, by
pl aying on Hess' desire to help |law enforcenment solve the crine,
and his need to protect his wife, the Lee County Sheriff's
Departnent nentally coerced Hess into naking a fal se confession.
Hess made up story after story after story, finally confessing to
an "accidental" shooting, the facts of which were negated by the
physi cal evi dence. Despite the total absence of evidence to
support Hess' statenents, and a nyriad of conflicting evidence
whi ch strongly suggested that Hess did not conmt the crine, his
statenents were admtted, and forned the sole basis for his
conviction in this case.

Moreover, the officers ignored Hess' witten invocation of

rights, signed while in custody and while interrogation was

40



TABLE OF Cl TATI ONS (conti nued)

imm nent. See Sapp v. State, 690 So. 2d 581 (Fla. 1997). The next

time he was questioned concerning this case, six days later, the
officer who initiated the discussion failed to apprise Hess of his
M randa rights.? Hess never signed a waiver, as required by the
i nvocation of rights.®* Thus, the State violated the "bright-Iine"
rule, by failing to conply with Mranda's standards.

In Mranda v. Arizona, 384 U S 436, 444 (1966), and its

progeny, the United States Suprene Court set out a "bright-Iine"
standard for police interrogation; any statenment obtained in
contravention of these guidelines violates both the United States
and Florida Constitutions and may not be used by the governnment.
In Mranda, the Court held that statenents nmade by a defendant
during custodial interrogation may not be introduced as evidence
unless he was informed of the right to have counsel during
custodial interrogation. Suspects nust be told that they have a
right toremain silent, that anything they say will be used agai nst
them that they have a right to a |awyer, and that if they cannot
pay for a lawer one wll be appointed to help them These
gui delines apply only to statenents obtained while in custody and
through interrogation. Traylor at 966; Art. I, 8 9, Fla. Const.

see also Edwards v. Arizona, 451 U S. 477, 484-85 (1981) (once

2 See Mranda v. Arizona, 384 U S. 436 (1966).

30 The lead investigator considered the witten invocation
irrelevant, allegedly because Hess was "nerely a witness," and
because the formwas filed in the sexual m sconduct case. (2/73)

41



TABLE OF Cl TATI ONS (conti nued)

i ndi vi dual has invoked right to counsel, he can validly waive right
only if he reinitiates contact wth | aw enforcenent).

The Court ruled in Arizona v. Roberson, 486 U. S. 675, 677

(1988), that Fifth Anmendnent protection against self-incrimnation
is not offense-specific.3 Once a defendant invokes the right to
counsel for interrogation, with respect to one offense, he may not
be questioned about any offense unless an attorney is present.
Traylor, 596 So. 2d at 982 (Kogan, J., dissenting). Wen Hess nade
the statenments at issue in this case, he had not yet been charged
with the crime in the instant case. Because the Fifth Amendnent
right to counsel during interrogation is not offense-specific,
however, it applied to all charges that were or mght have been
brought agai nst himduring his incarceration.

Hess was arrested in Mchigan March 14, 1995, on unrel ated
Fl ori da charges. He waived extradition and was returned to
Florida, arriving March 31, 1995. At Hess' first appearance as to
the unrelated charges, the Public Defender was appointed to
represent Hess in that case. (2/26, 28, 41) John Hess | ater
executed a witten invocation of rights, dated April 4, 1995, which

was filed in the sexual m sconduct case with a copy forwarded to

31 The Sixth Anendnent right to counsel is offense-specific;
as is the Fifth Arendnent right to counsel, as opposed to the
Fifth Anmendnent protection against self-incrimnation. MNeil v.
Wsconsin, 501 U S 171 (1991); see also San Martin v. State, 23
Fla. L. Wekly S1 (Fla. Jan. 2, 1998).
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the sheriff's departnent on that date.3 (1/20; 2/28-29, 97) Anpbng
ot her things, Hess stated:
| hereby announce ny desire to have counsel present

bef ore anybody tal ks to ne about any matters relating to

this case or any ot her charges pendi ng agai nst nme or any

other crimnal matter in which | am a suspect or can

reasonably be expected to becone a suspect based on
anything I m ght say.
| further state hereby that at no time in the future

do!l or will | waive (that is, give up) ny right to have

my attorney present unless and until, after adequate

consultation with ny attorney, | specifically waive (give

up) all or part of nmy rights in witten form signed by

nmysel f and ny attorney.

(2/97) Thus, defense counsel filed a notion to suppress, arguing
that any statenents Hess made to | aw enforcenent after signing the
i nvocation of his right to counsel nust be suppressed. (2/27)

On March 18, 1995, the judge held a hearing on Hess' Mdtion to
Suppress. (2/24-26) At the hearing, Sergeant Stanforth testified
that he and Sergeant Randy Crone transported Hess from Ithaca,
M chigan, to Lee County on March 31, 1995, pursuant to a felony
warrant. (2/52-53) Stanforth and Crone testified that, while en
route to the Mchigan airport, Hess told them he had w tnessed a
homcide in Ft. Myers, and had been questioned about it. Crone
told Hess he would take a taped statenment when they got to Fort
Myers. When the plane |anded, Hess was taken directly to an

interrogation roomwhere a statenent was taken. (2/31, 2/69-71)

32 Hess testified that he signed an invocation of rights
format first appearance on April 1st, but that it was undated.
He said he showed it to the officers on April 2nd. (2/45-46) No
undated formwas introduced into evidence.
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Crone testified that he read Hess his Mranda rights and Hess
wai ved them (2/71) Stanforth could not remenber whether M randa
war ni ngs were given, nor could Hess renenber whether he was read
his Mranda rights. (2/42-43) Hess told Crone that he was in the
back seat of a car when Ll oyd Sawyer and anot her person he did not
know went out drinking, drove to Lake Fairways, and argued with the
guard. Sawyer shot the guard. (2/71)

Because it was about 3:00 a.m, the officers decided to
continue the interrogation the next day. (2/55) On April 2, 1997,
Crone and Sergeant Tamayo i ntervi ewed Hess. According to Crone, he
again read Hess his rights, Hess waived them and told him nore
about being a witness to the nurder. (2/72) Crone said that Hess
was very calmand hel pful. He did not seemangry. (2/74)

Hess testified that, on April 2, Agent Crone told himso much
about the Gall oway case and showed hi mso nmuch evi dence that he did
not remenber what he told them (2/44) He said Crone "pulled ne
out of the jail" about every day from April 2 through April 10.%
Mor eover, the officers spoke with him about the cases many tines
when the conversations were not taped. (2/38) He never expressed
a desire to speak to the officers about any case in which he was a
suspect, nor did he execute a witten waiver of the invocation of

rights formhe signed April 4, 1997. (2/38-40)

3% Crone testified that he did not take any statenents from
Hess between April 2 and April 10, 1995. (2/73) Because Hess was
al so being interrogated about unrelated crines, sone of the
gquestioning Hess referred to may not have involved this case.
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Stanforth testified that, on April 5, 1995, he encountered
Hess in the book-in area of the jail. Hess told himhe needed to
talk to "Randy." He did not indicate what he wanted to talk to
Crone about. Stanforth called Randy Crone (his half-brother) that
night and told him Hess wanted to see him (2/55, 59) Crone
remenbered that Stanforth called him but did not renenber what
night it was and did not know what Hess wanted to talk about.
(2/73-74) Crone said the only request Hess nmade in jail was for
help with his dreans. Crone arranged nental health assistance to
hel p Hess deal with the dreans. (2/79) Thus, the State's evidence
shows that Hess did not initiate any contact with the officers,
subsequent to his witten invocation of rights on April 4, 1995.

Captain Kerry Giner, Lee County Sheriff's Departnent,
testified that, on April 10, 1995, he transported Ll oyd Sawer to
the crimnal investigation division ("CID'), to be interviewed.
When he arrived wth Sawer, Hess was in one of the interrogation
roonms. Giner knew Hess from when Hess had been a security guard
at the bus barn. (2/61-63) Giner told Hess that "nothing could
ever be resolved in soneone's life until the truth was known."
(2/63) Hess first said that he was telling the truth about Sawyer
and anot her man bei ng i nvol ved in the hom ci de, but no one believed
him He later said perhaps he was not telling the truth; that he
was having blackouts and could not renenber everything. When
Griner again said that nothing would be resolved until he told the

truth, Hess said he wanted to tell the truth, and to talk to Crone
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(2/63)

Crone was interview ng Sawer at that time. Giner told Crone
what had transpired, and had no further involvenent. (2/63-65) He
did not prepare a report until the week before the suppression
heari ng, when he was asked to do so by "nmjor crines." (2/65-66)

Crone testified that he brought Hess to CID on April 10, 1995,
to see whether Hess could identify anyone in some photo |ineups.?3
Before he spoke with Hess, Giner told him Hess had done the
shooting. Crone said he read Hess his Mranda rights. He admtted,
however, that, after he turned on the tape recorder, he did not
verify with Hess that he wanted to speak with hi mabout any case.
(2/ 75, 84-85) Hess said that the guard reached out and grabbed
him and the gun went off accidentally in his pocket. (2/76-77)

Al t hough Hess did not tell the officers he wanted to talk with
them he was "pulled out of" his cell on April 11th, and a taped
statenent taken by Agent Dekle, at 7:24 a.m A second statenent
was taken at 11:29 a.m that day.3® Hess was not returned to the
jail between statenents. He took his "invocation of rights" with
him Although he was told that his |lawer would be there, no

| awyer was present. (2/32-35)

34 This seens questionable because the record reflects no
ot her suspects, except for LlIoyd Sawer, whom Hess knew and woul d
not need to identify froma photo |lineup. Mreover, the record
does not indicate that Crone seriously suspected anyone but Hess.

3 The transcript shows that the videotaped wal k-t hrough of
the crime scene ended at 11:00 a.m so apparently it was done
bet ween these two statenents. (12/1111)
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On April 11, 1995, Crone videotaped a wal k-through at the
crime scene. Hess waived his Mranda rights. Crone said that,
prior to that time, Hess had never shown himthe invocation of his
rights form (2/77) On April 12, 1995, Crone and other officers
took three nore statenents concerning this case. (2/35-36) Hess
was not returned to the jail until late at night. (2/37) He did
not renenber participating in the videotaped wal k-through. % (2/48)

The judge denied the notion by order dated April 9, 1996
giving no reasons.?® (2/99) At trial, defense counsel renewed his

objections to the statenents covered by the notion. (4/675)

Witten I nvocation of Right to Counsel for Interrogation

In Sapp v. State, 690 So. 2d 581, 586 (Fla. 1997), this Court

required that, to be valid, an invocation of rights nust occur
either during custodial interrogation or when interrogation is
i mm nent . A defendant may not invoke the right to counsel for
custodial interrogation before it is immnent, whether through a

claimof rights formor by any other neans. 1d.; see also Rhode

Island v. Innis, 446 U S. 291, 300 (1980) (procedural safeguards

% At the jail, Hess was given two tablets for a headache
and a couple other tablets. Oficers at the jail told himhe was
"out of it." He was in the suicide ward for about four nonths
after that, where he saw a psychiatrist weekly. (2/49)

37 At the suppression hearing, defense counsel relied upon
State v. Guthrie, 666 So.2d 562 (Fla. 2d DCA 1995) (i ncarcerated
def endant who signed witten invocation of rights cannot be
guesti oned about any case in which he is a suspect), because the
case had not yet been overruled in Sapp. (2/87-88) Al though
GQuthrie was controlling in the Second District at that tine, the
trial judge apparently declined to followit.
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outlined in Mranda required not where suspect sinply taken into
cust ody, but where suspect in custody subjected to interrogation).
This case is factually distinguishable from Sapp, however,
because Hess was interrogated twice about this crinme before he
signed the invocation of rights form and was continually ques-
tioned about this and other alleged crines throughout the first two
weeks of his incarceration. Thus, interrogation was indeed
i mm nent when Hess signed the invocation of rights form Al so,
Hess was never given Mranda warnings in witing, nor did he sign
a witten waiver as did Sapp -- twce, after signing the form
Robert Sapp was originally arrested for an unrelated crine, as
was Hess. He was advised of his Mranda rights, waived them and
agreed to speak to the police. After his arrest, he was taken to
jail. Wthin twenty-four hours, he was brought to a hol ding room
(along with others who had been arrested) for a "chute speech,” in
which an attorney fromthe Public Defender's Ofice gives advice
and expl ains "First Appearance" procedures. The attorney passed
out copies of a "claimof rights form" Sapp signed one, and it
was filed with the clerk of court. Copies were sent to the Public
Def ender and State Attorney, and stapled to Sapp's jail papers.

A week |l ater while Sapp remained in jail on the original robbery
charge, he was taken to the "homcide office" and interrogated
about the facts of the case at issue. Bef ore bei ng questi oned,
Sapp was again advised of his Mranda rights in witing, and he

waived them in witing. Wt hout requesting an attorney, Sapp
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tal ked about the circunstances that gave rise to the case and
signed a witten statenent. Twelve hours |later he was approached

again. He signed a waiver form agreed to talk to the detective,

and signed a second witten statenent.

The trial court denied Sapp's notion to suppress. The First
District Court of Appeal determ ned that Sapp's attenpt to invoke
his Fifth Amendnent right to counsel was not effective because
custodi al interrogation had not begun when he signed the form and
was not immnent. 690 So. 2d at 585. This Court affirnmed, relying
on dictumin MNeil v. Wsconsin, 501 U S 171 (1991).

This case is different from Sapp for several reasons.
Al t hough we do not know where Hess signed the invocation of rights
form it was not during a "chute" speech at a First Appearance
hearing, because it is dated three days |ater. Hess nay have been
under goi ng or about to undergo interrogation about this or another
crinme; the record does not reveal the circunstances under which the
formwas signed. Unlike Sapp, however, it was not signed prior to
interrogation about this case. Hess had been interrogated nany
times concerning Galloway's murder, and three times since his
arrest on unrelated charges just a few days before he signed the
form He was incarcerated, and knew further interrogation
concerning this case was i mm nent.

On April 10, six days after Hess signed the witten i nvocation
of rights form Crone arranged for Hess to be brought to CI D, where

he obtained the confession that Hess shot Gall oway accidentally.
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Giner, who initially convinced Hess to "tell the truth,” did not
read Hess his Mranda rights prior to eliciting the adm ssions.
Al t hough Crone said he read Hess his rights, they are not included
in the taped statenent, nor did Hess sign a witten waiver. Crone
testified that he did not know Hess had signed the invocation of
rights until April 10th, 11th or 12th. (2/73) Hess said he brought
the formwith himon April 11th. (2/32-35) Crone said that, prior
to the April 11th wal k-t hrough, Hess had not shown himthe form
(2/77) Even then, he did not consider it inportant because,
all egedly, he still considered Hess a wi tness, and because they did
not tal k about the sexual m sconduct case for which he was under
arrest. (2/73) This distinguishes this case from Sapp. Even if
Hess signed the form between various interrogations, he showed it
to Crone during one of the interrogations, thus reaffirmng his
request for counsel during interrogation.

That Crone may not have been personally aware of Hess'
i nvocation of rights on April 10, 1995, if true, was no excuse. He
was required to determ ne whether Hess had invoked his right to
counsel prior to initiating interrogation. Nor does it matter
whet her the interrogation concerned the case for which Hess was
under arrest, or another case. The United States Suprene Court
st at ed:

[We attach no significance to the fact that the

of ficer who conducted the second interrogation did not

know t hat respondent had made a request for counsel. 1In

addition to the fact that Edwards focuses on the state of

m nd of the suspect and not of the police, custodial
i nterrogation nust be conducted pursuant to established
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procedures, and those procedures in turn nust enable an
officer who proposes to initiate an interrogation to
determ ne whether the suspect has previously requested
counsel. . . . \Wether a contenplated reinterrogation
concerns the sane or a different offense, or whether the
sane or different law enforcenent authorities are
involved in the second investigation, the sane need to
determ ne whether the suspect has requested counsel
exi sts.

Arizona v. Roberson, 486 U. S. 675, 687 (1988). 1In other words, the

burden falls on law enforcenent to |learn whether the right to
counsel has been invoked. Failure to do so renders subsequent
interrogation inpermssible, evenif Mranda rights are waived. 1d.

Because Hess invoked his right to counsel in witing, police

wer e prohi bited under Edwards v. Arizona, 451 U S. 477 (1981), from

interrogating himunless Hess reinitiated contact. Crone said the
only request Hess nmade while in jail was for help with his dreans.
(2/73-74, 79) Accordingly, because Hess clearly invoked his right
to counsel during interrogation as to any case in which he was a
suspect, and never revoked the invocation in witing, as required
by the witten invocation, his statenents on April 10th, 11th, and
12t h shoul d have been excluded at trial. Hess was in custody in
Florida from March 31, 1995, until the trial in this case, and
interrogation was ongoing and/or inmnent from March 31 through

April 12, 1995, during which tinme the adm ssions were made.

| nterrogati on wi thout M randa WArni ngs

[Q nce a suspect asserts the right [to counsel], not
only must the current interrogati on cease, but he nmay not
be approached for further interrogation "until counsel
has been nmade available to him" 451 U S., at 484-485 .

whi ch nmeans, we have nost recently held, that counsel
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must be present, Mnnick v. Mssissippi, 498 U S ---,
111 S. . 486, 112 L.Ed.2d 489 (1990). |If the police do
subsequently initiate an encounter in the absence of
counsel (assum ng there has been no break in custody),
the suspect's statenents are presuned involuntary and
t herefore i nadm ssi bl e as substanti ve evidence at trial,
even where the suspect executes a waiver and his state-
ments would be considered voluntary under traditiona
standards.... The Edwards rul e, noreover, i s not offense-
specific: once a suspect invokes the Mranda right to
counsel for interrogation regarding one of fense, he may
not be reapproached regardi ng_any of fense unl ess counsel
is present. Arizona v. Roberson, 486 U S. 675, 108 S. Ct.
2093, 100 L.Ed.2d 704 (1988).

McNeil v. Wsconsin, 501 U S. 171 (1991). The only exception to

this rule is when the suspect voluntarily discloses information to
the authorities w thout pronpting. Mnnick.

Captain Kerry Giner testified that, on April 10, 1995, six
days after Hess signed the witten invocation, he found Hess al one
in one of the interrogation roons. He knew Hess fromwhen Hess had
been a security guard at the bus barn. (2/61-63) He entered the
room and told Hess that "nothing could ever be resolved in
soneone's life until the truth was known." (2/63) Hess first said
that he was telling the truth, but no one believed him He later
said perhaps he was not telling the truth; that he was having
bl ackouts and coul d not renmenber everything. Wen Giner reiter-
ated that not hi ng woul d be resol ved until Hess told the truth, Hess
said he wanted to tell the truth and to talk to Crone. (2/63)

When this confrontation occurred, Giner had just transported
Ll oyd Sawer (whom Hess had identified as the perpetrator) to the
crimnal investigationdivision ("CID"), and Crone was i ntervi ew ng

Sawyer. (2/63) Accordingly, Giner knew Hess was there for
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gquestioning about the Gall oway nurder. Because Griner lectured
Hess on the inportance of telling the truth, he obviously did not
bel i eve Sawer commtted the nurder. |In fact, although Sawer was
all egedly there for questioning, the officers never suggested they
ever considered Sawyer a suspect.

Giner's lecture concerning the inportance of telling the
truth was the functional equival ent of express questioning, because
it was reasonably likely to elicit an incrimnating response from

Hess based on his enotional and nental state. See Arizona V.

Maur o, 481 U. S. 520, 526-27 (1987); Rhode Island v. Innis, 446 U S.

at 300-301; Brewer v. WIllians, 430 U S. 387 (1977) (Christian

burial speech); Talley v. State, 596 So. 2d 957 (Fla. 1992); G over

v. State, 677 So. 2d 374 (Fla. 4th DCA 1996). Moreover, we do not
know what Giner asked Hess because Giner did not make a witten
report until a week before the suppression hearing; thus, he would
not have renenbered exactly what was said.

In G over, 677 So. 2d at 374, the defendant was arrested and
pl aced in an interrogation roomfor over an hour-and-a-half w t hout
M randa warnings. Although he becane increasingly agitated, the
officers refused to inform him of the allegations against him
When the deputies entered the interrogation room d over began
speaking right away, incrimnating hinself. The court held that
the deputies had engaged in conduct that "rose to the |evel of
interrogation or its functional equivalent." 677 So. 2d at 376.

Conpare dover with the situation in this case. On the
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evening of April 10, 1995, Crone arranged to have Hess, his wfe,
and Sawyer all brought into the crimnal investigation division.
Hess was left in an interrogation roomwaiting while Crone talked
to Sawyer. Hess testified that he had been taking lithium and
kl onopin prior to his arrest but that the nedi cati on had been taken
from him and he had gone into a deep depression. As far as we
know, he was not told why he was there. He believed that his wfe
was in the building sonewhere. That sanme night, she changed her
story, inplicating Hess. She testified that Crone threatened to
charge her with nurder if she did not inplicate Hess. Hess said
t hey paraded her back and forth in front of himin handcuffs. He
kept asking for her but was put off. (13/1266-74)

G iner approached Hess who was alone in the interrogation
room depressed, anxious and wonderi ng what was going on. He told
Hess, in so many words, that they did not believe himand that it
was time to tell the truth. Pursuant to G over, no words need be
exchanged for the police to engage in interrogation or its
functional equivalent. Here, words were spoken in addition to the
intimdating nature of the situation. Mor eover, Giner did not

M randi ze Hess. See Pope v. Zenon, 69 F.3d 1018 (9th Cr. 1995)

(condemming the tactic of "softening up" suspects by getting them
to make unwarned statenents before adm nistering Mranda rights).

Al though Griner did not testify that Hess told himhe actually
comm tted the nurder, he nust have done so because Crone testified

that Giner knocked on the door where he was interview ng Sawer
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and told him Hess had done the shooting. (2/75) Crone's report
al so reflected that Giner told himHess shot Gall oway. (2/84-85)

Crone said he read Hess his Mranda rights before taking a
taped statenment. He admtted, however, that, after he turned on
the tape, he did not verify with Hess that he wanted to speak with
hi m about the case. (2/75-77) Crone admtted that he nore or |ess
prom sed Hess he would be sent to a nental hospital rather than
prison. (12/1176-78) Hess said Crone also threatened to arrest his
w fe. (13/1268-74) It would seemthat, after all the effort Crone
put into coercing Hess into confessing, he woul d have renenbered to
record Hess' waiver of rights, or obtained a witten waiver.

At the suppression hearing, Crone tried to convince the judge
t hat Hess was not a suspect, apparently to justify questioning him
wi thout a waiver of rights. Crone said he did not consider Hess a
suspect until Hess told himpersonally that he shot M. Gall oway,
even though his office took fingerprints, handwiting, hair and
bl ood sanples in 1993. Crone said "you do not consider soneone a
suspect until you can prove that he commtted the crine." (2/86)

At trial, Crone testified otherw se. He said he knew Hess was
a suspect when he went to Mchigan to arrest him on unrel ated
charges. (12/1155) Moreover, Allen admtted Hess was the prinmary
suspect fromtwo days after the crinme until his arrest. (11/967)
Al officers of the Lee County Sheriff's Oficer were charged with

this know edge. Cf. Roberson, 486 U S. at 687 (law enforcenent

charged with know edge of defendant's invocation of rights).
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| f Crone apprised Hess of his Mranda rights on April 10th, as
he said, he did not tape all of the interrogati on because no wai ver
was taped. At sone point, Crone nore or | ess prom sed Hess that he
would go to a nental hospital if he confessed, and threatened to
charge Hess' wife if he did not. (12/1176-78; 13/1268-74) Hess
finally "admtted" he had argued with the security guard who
grabbed him and the gun went off accidentally. (2/76-77)

The remainder of Hess' statenents were tainted by the
disregard for Hess' witten invocation of rights and Giner's
subsequent failure to Mrandi ze Hess. Pol i ce coercion rendered
Hess' statenents involuntary and inadm ssible. A valid waiver
while significant, does not always result in a voluntary confes-

sion. Sliney v. State, 699 So. 2d 662, 699 (Fla. 1997); Traylor,

596 So. 2d at 966. We nust consider the totality of the circum

st ances.

Totality of the Circunstances

In Davis v. State, 698 So. 2d 1182, 1188 (Fla. 1997), this

Court held that, "once Mranda has been conplied with, the better
test for admssibility of statenments made in subsequent or
successi ve custodial interrogations is whether the statenents were
given voluntarily." To find a confession involuntary within
the neaning of the Fourteenth Amendnent, there nust be coercive

police conduct. Colorado v. Connelly, 479 U. S. 157 (1986). Police

coercion can be either physical or psychol ogical. Rickard v. State,

508 So. 2d 736, 737 (Fla. 2d DCA 1987). \Wether there was police
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coercion is determned by reviewing the totality of the circum
st ances under whi ch t he confessi on was obtai ned. Davis, 698 So. 2d
at 1189.

The actions of the Lee County officers provide a stark
contrast to those of the officers in Davis. |In Davis, the police
were honest with Davis, and Davis initiated the contact wth the
officers that | ed to his second confession. Davis was reapprised of
his right to counsel. He had received full Mranda warnings and
validly waived themearlier.

Unli ke Davis, Hess was intentionally msled from the very
begi nni ng. When his enployer contacted authorities about Hess'
statenents two days before the homcide, the officers did not
contact Hess and question him forthrightly. I nstead, they sent
Warren and an undercover officer to Hess' job site under false
pretenses and taped the conversation without his know edge, trying
to induce himto incrimnate hinself. (10/697-775)

When that did not work, Agent Allen asked Hess to cone into
the office. There, Allen played on Hess' enotional fixation with
| aw enforcenment. He told Hess they needed his help to solve the
hom ci de. They deceived Hess, trying to coerce himto incrimnate
himself by playing upon his desire to inpress them with his
know edge. (11/807, 968) Their strategy encouraged Hess to
fabricate.

Hess left this interview, but returned to Cl D sonme hours |ater

to confess to Crone that he |ied about Sawyer being responsible for
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the murder. Over several days, he talked to Crone by phone about
his dreans about the crine. Hess voluntarily participated in a
wal k-t hrough of the crinme scene, based on his dreans. The officers
tried to get himto incrimnate hinself during the wal k-through.
Because Hess was not in custody, they were not required to advise
himof his rights. Again, they "played along," acting as though
they believed he was relaying a dream or psychic vision. They
never asked Hess whet her he was the perpetrator he was descri bi ng.

Al t hough Hess never admtted to being involved in the crine in
1993, nuch of this version of the offense was used by the State to
convict him The State theorized that Hess knew Gl loway's ATM
card was taken and how Gal | oway was shot based on t he wal k-t hr ough.
In the dream the perpetrator shot Galloway in the chest and ran.
The judge concluded in his sentencing order that this was the
version of the crinme nost conpatible with the evidence. Wen Hess
finally clainmed he was responsible for the shooting, he said the
gun went off accidentally, while in his pants pocket. The jury
must have concl uded that Hess was the perpetrator he described in
t he dreamsequence -- the sanme evidence Allen found insufficient to
support an arrest in 1993. (11/932-34)

Two years later, when Crone flew to Mchigan to bring Hess
back to face unrelated charges, he took the 1993 file on the
Gal | oway hom cide. Wen Hess signed a waiver of rights as to the
sexual m sconduct case, Crone m stakenly put the case nunber of the

Gal l oway case on the form Upon their arrival in Florida, Crone
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took a statenent concerning Galloway's nmurder at 1:00 a.m, before
Hess was booked into jail. These facts suggest Crone was nore
interested in solving Gall oway's murder than the other case.

On April 4, 1995, Hess signed the witten invocation of rights
form which covered "any case in which he was a suspect.” On Apri
10, 1995, Giner approached Hess who was alone in an interrogation
roomwaiting for Crone. Wthout Mranda rights, Giner proceeded
to lecture Hess on the inmportance of telling the truth.%® Giner's
| ecture m ght be conpared to the Christian burial speech in Brewer

v. Wllianms, 430 U S. 387 (1977). Giner told Hess that he needed

to tell the truth to get his life in order. He played on Hess
desire to help the officers solve the crine. Hess finally said
told Giner that he accidentally shot Galloway. (2/76-77)

After Giner's inroad, Crone told Hess he woul d probably be
sent to a nental hospital. (12/1177) He threatened to arrest Hess
wfe. (13/1268) Giner testified that he questioned Hess around
6:30 p.m (2/65) Crone began the taped statenent at 9:26 p.m
(12/1091-92) CQbviously, sonething was discussed for nearly three
hours prior to Hess' taped adm ssions. (12/1170) Crone admtted
that they discussed Hess' blackouts, and agreed that they also

di scussed his going to a nental hospital. (12/1172-78) It is

3 Alleged Mranda violations may be relevant not only as
i ndependent grounds for suppression, but also as part of "the
totality of the circunstances"” which the Court nust consider to
determ ne vol untariness. See Sawer v. State, 561 So. 2d 278, 285
(Fla. 2d DCA 1990).
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guestionabl e whether Crone advised him of his rights prior to
taking what he knew would be a confession, because it was not
reflected in the taped statenent.

Mor eover, Hess had not been advised of his Mranda rights for
at least six days. On April 4, 1995, while in jail, he had signed
an invocation of his right to counsel during interrogation. The
of ficers ignored Hess' signed invocation of rights which prohibited
questioning without a witten waiver of rights.3 Thus, the State
cannot argue that, |ike Davis, Hess had very recently been apprised
of his rights and had validly wai ved them

Many factors have been considered by the courts in analyzing
the totality of the circunstances. These factors include: whether
the statenents were given in the coercive atnosphere of a station-

house setting, Drake v. State, 441 So. 2d 1079, 1081 (Fla. 1983);

whet her the police suggested the details of the crine to the

¥ Fla. R Cim P. 3.111(d) requires that a waiver of
rights be in witing. Although Crone had Hess sign a witten
wai ver in the sexual m sconduct case, he never obtained a witten
wai ver in the Galloway case, despite the fact that Hess' witten
invocation of rights required it. |In Traylor, 586 So. 2d at 966
n.15, this Court noted that "a witten waiver wll dispel a mgjor
criticismof Mranda, i.e., that it did 'nothing whatsoever to
mtigate the pitfalls of the swearing contest' between the
def endant and police, as to whether such warnings were given, and
the content thereof." See also Sliney v. State, 699 So.2d 662,
669 n.10 (Fla 1997) (Although failure to obtain a conplete
signed wai ver did not nake the waiver invalid, Court reiterated
that, "where reasonably practical, prudence suggests that a
wai ver of constitutional rights should be in witing." 596 So. 2d
at 966 (citing Traylor). The Sliney court also noted that the
officers' failure to obtain Sliney's signature on the bottom of
the formwas a factor to consider in evaluating the totality of
the circunstances surrounding Sliney's confession.
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suspect, Langton v. State, 448 So. 2d 534, 535 (Fla. 2d DCA 1984);

whet her psychol ogi cal coercion was applied, DeConingh v. State, 433

So. 2d 501, 503 (Fla. 1983), whether the police nmade threats,
prom sed |eniency, or made statenents calculated to delude the

suspect as to his or her true position, Brewer v. State, 386 So. 2d

232, 237 (Fla. 1980); and whether the police exerted undue
i nfluence or made direct or inplied prom ses of benefits, Rickard,
508 So. 2d at 737. The accused's enotional condition is an
inportant factor in determning whether the statenents were
voluntary. |1d. Although one particular action may not invalidate
a confession, when two or nore statenments or actions are used to
coerce a suspect, courts nore readily find the confession invol un-

tary. Sawer v. State, 561 So. 2d 278, 282-83 (Fla. 2d DCA 1990).

Al of the above factors apply to this case. Many of the
statenents were taken in the coercive atnosphere of the sheriff's
departnent; the police suggested details of the crine to Hess on a
nunber of occasions; psychol ogical coercion was applied by the
officers in deceiving Hess as to their interest in his help in
solving the crinme; prom ses of |eniency were nade -- that he would
probably go to a nmental hospital; threats were made that his wfe
woul d be charged with nmurder; and Hess was deluded as to his true
position as a suspect until April 10, 1995.

Many of the facts in Sawer, 561 So. 2d 278, closely resenble
those in this case. The day after the homcide, the police invited

Sawyer, who lived next door to the victim to the police station
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for an interview. Like Hess, Sawer agreed because he thought the
police needed his help. 561 So. 2d at 283. In Sawer, officers
were stationed around and in the victims apartnment to conduct
surveill ance of Sawyer. |d. Hess' enployer and an undercover
of ficer conducted a surveillance of Hess at his work site.

Sawer was a thirty-three-year-old recovering al coholic who
suffered from acute anxi ety and an obsessive conpul sive disorder;
was very vul nerabl e to suggestion; and was anxi ous to pl ease ot hers
-- especially authority figures. The officers persuaded himto
provide fingerprints and other body sanples, w thout telling him
that he was the prine suspect. 561 So. 2d at 283, 287. Hess had
a personality (or character) disorder, was mani ¢ depressive (taking
[ithium, anxious (taking klonopin) and wanted to please the
authorities. Additionally, the evidence shows that Hess had a
habit of confessing to things that he did not do, to protect others
-- especially his wfe. (4/390-93) He readily gave the officers
his fingerprints and handwiting sanples.

In Sawyer, there was an off the record "hal | way neeti ng" where
a deal nmay have been nade that Sawer would admt "the truth" in
return for favors fromthe state attorney's office. 561 So. 2d at
287. In the instant case, Captain Giner used a simlar tactic to
persuade Hess to confess "the truth" on April 10, 1995. (2/63)
Crone then told himnot to worry; he just needed sone counseling.
(12/1178) Crone prom sed to hel p get his nedication back, but said

they had to take care of "this business" first. He told Hess that
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if he did not cooperate, his wife could spend up to 25 years in
prison. Crone let himhold his wife. (13/1268-74) Hess said he
finally nade a fal se confession because they were going to arrest
his wi fe and he thought he would go to a nental hospital. (13/1306)
The police arrested Sawer at the end of the interrogation,
and charged himw th first-degree nurder and sexual battery. They
| ater nolle prossed the sexual battery because the acts to which he
confessed were not substantiated by the evidence. The police had
no evi dence when they interviewed Sawyer and, as in this case, when
the reports cane back they still had no evidence linking himto the
crinme. Many of the "details" of the nmurder which the police
suggested to Sawer were discovered to be fal se. 561 So. 2d at 289.
In this case, although the officers did not supply false
i nformation, they provided Hess with real details of the hom cide.
Al so, nost what Hess told them was not true -- for exanple, the
kind of gun and ammunition used; where the gun was di scarded; the
color of the victims wallet; where Gall oway had worked, and that
Hess had worked with himpreviously. (See Statenent of Facts)
Hess testified that the officers supplied information
concerning the crinme. (13/1259-61, 1305-06) Crone showed him
phot os of Galloway's body, at the scene and the autopsy, and the
receipt fromthe notel. (12/1168-69, 1183) The taped statenents
show t hat many of Hess' "adm ssions" were suggested to himby the
of ficers. Unli ke Sawyer, in which the police taped the entire

si xteen-hour interrogation, the officers interviewed Hess w thout
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taping it sonmetimes. (13/1276-79, 1306-07; 12/1070)

As in this case, Sawer nade nunerous contradictory state-
ments. Sawyer's trial judge noted that the transcript was

replete with such contradictory statenents to such a

degree that one nust select which answer applies and

reject those inconsistent with one's own theory of the
killing. It is a hodgepodge of detail, a substantia
amount, if not all, emanating fromthe "scenario." The
scenariois filled with grossly | eadi ng questions put by

the detectives, repeatedly suggesting the answer desired

or believed correct, whether or not it is |ater proven by

i ndependent | ab tests fromthe forensic evi dence gat hered

at the crinme scene. . . . Possible information breaks in

the police security detail posted around the York

Apartnments led to gossip and stories circulated anong

apartnment dwel |l ers, onl ookers, and the press.

Sawyer, 561 So. 2d at 288. Hess also admtted to many things that
were inconsistent with the evidence. Sone of his "facts" changed
Wi thin mnutes, during the same interview or walk-through. For
exanple, during the first walk-through, Hess testified that
Gal | oway did not have an ATM card; he then said the perpetrator
took the ATMcard. (11/900) He said an ATM machi ne "ate" the card,
and that the perpetrator cut it up because he was angry because he
could not get it to work. (11/902, 918) He said the perpetrator
was on foot that night; then that he parked various pl aces, got the
car stuck, and sat in the car a long tinme. (11/567, 848, 860)

The Suprenme Court has recognized that the proverbial "third
degree” has been replaced by nore subtl e psychol ogi cal techni ques,
wi th nore enphasis on the nental nmakeup of the individual. Thus,
Courts have found the defendant's nental condition nore significant

in determning voluntariness. See Spano v. New York, 360 U S. 315
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(1959). The relationship of a nental condition to police coercion

nmust be consi dered. See Col orado v. Connelly, 479 U.S. 157 (1986).

In this case, l|law enforcenent structured its interrogation
around Hess' nental and enotional nmake-up. Hess was chronically
depressed; suffered headaches and blackouts; had a nental or
| earni ng di sorder since chil dhood; was obsessed with | aw enforce-
ment, desperately wanting to participate habitually took the bl ane
for others, especially famly mnmenbers; fabricated stories to
inpress others with his know edge and abilities, especially about
guns and security matters; was gqgullible and insecure, craving
attention; and appeared to be a pathological liar. These aspects
of his nmental nake-up probably account for his story to Warren
about the shooting of a security guard (which never happened) two
days before this nurder; he was trying to inpress Warren to get
attention.

The Lee County Sheriff's Departnent had no other significant
suspects, and they probably wanted to believe that Hess was the
perpetrator. Sonewhere along the Iine, however, they | ost track of
the purpose of interrogation -- to find the real perpetrator, and
pl ayed "mnd ganes" calculated to trick Hess into confessing,
whet her guilty or not.

In Frazier v. State, 107 So. 2d 16, 21 (Fla. 1958), this Court

stated that "[a] confession should be excluded if the attending
ci rcunst ances, or the declarations of those present at the making

of the confession, are calculated to delude the prisoner as to his
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true position, or to exert inproper and undue influence over his
m nd." Confessions based on prom ses and threats | ack a guarantee
of truthfulness. The concern in such cases is that the confessions

are false. Black v. State, 630 So. 2d 609, 616 (Fla. 1st DCA

1993). An erroneously admtted confession is subject to harm ess

error analysis. Traylor, 596 So. 2d at 973; State v. DiGuilio, 491

So. 2d 1129 (Fla. 1986). In this case, however, the error was
clearly harnful. Hess was convicted of nurder and sentenced to
deat h based solely on his statenents. None of the State's physical
evi dence supported them \What he "confessed to" could not have
happened as he described it, and many of his statenments were
contradictory. It seens |likely that his "confession" was false,
and he did not commt the crine. This case nust be reversed and
remanded for a new trial, in which Hess' statenments are excl uded,
or Hess nust be di scharged because the State will have insufficient

evi dence to prosecute w thout Hess' adm ssions.

| SSUE 11
THE TRI AL COURT ERRED BY FAI LI NG TO GRANT THE
DEFENSE MOTI ON FOR JUDGVENT OF ACQUI TTAL OF
PREMEDI TATED MJURDER BECAUSE THE STATE PRE-
SENTED | NSUFFI Cl ENT EVI DENCE THAT THE CRI ME
WAS PREMEDI TATED.
When the State rested, defense counsel argued that the State
failed to present a prima facie case of preneditated first-degree
mur der . The State presented nothing nore than Hess' so-called

confession, that the nurder was an accident. (13/1216-17) The
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notion was denied. (13/1221) At the end of the defense case
counsel renewed the notion, which was again denied. (13/1314-15)

The preneditation essential for proof of first-degree nurder
requires nore than a nere intent to kill. Preneditation

is afully-formed conscious purpose to kill, which exists
inthe mnd of the perpetrator for a sufficient |ength of
time to permt reflection, and in pursuance of which an
act of killing ensues. Preneditation . . . nust exist
for such tinme before the homcide as will enable the
accused to be conscious of the nature of the deed he is
about to commt and the probable result to flow fromit
insofar as the life of the victimis concerned.

Sireci v. State, 399 So. 2d 964, 967 (Fla. 1981) (citations

omtted); see also Coolen v. State, 696 So. 2d 738, 741 (Fla.

1997); Hoefert v. State, 617 So. 2d 1046, 1049 (Fla. 1993)

(evidence consistent with unlawful killing insufficient to prove

preneditation); Holton v. State, 573 So. 2d 284, 289 (Fla. 1990).

There was no direct evidence of preneditation at Hess' trial;
any evidence of prenmeditation was purely circunstantial. Where the
State seeks to prove preneditation circunstantially, the evidence
nmust be inconsistent with any reasonabl e hypot hesis of innocence.

McArthur v. State, 351 So. 2d 972, 976 (Fla. 1977); see Hoefert v.

State, 617 So. 2d 1046 (Fla. 1993); Bedford v. State, 589 So. 2d

245, 250 (Fla. 1981). Evi dence from which preneditation can be
inferred includes the nature of the weapon used, the presence or
absence of adequate provocation, previous problens between the
parties, the manner in which the nurder was commtted, the nature
and manner of the wounds, and the accused's actions before and

after the homcide. Sirici, 399 So. 2d at 967.
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In this case, the weapon used was a gun. No evi dence even
suggested that Hess bought a gun just prior to the homcide. His
wife testified that she never saw a gun but that she saw a bul ge at
Hess' waist, only after he left Lake Fairways (12/1039-40) whi ch,
if true, would suggest he got the gun at the guard gate. There was
no evidence that the guard had a gun. There was no evi dence that
t he shooting did not happen during a struggle, as Hess related on
several occasions, which shows a | ack of preneditation.

The manner in which the nurder was comm tted, and the nature
and manner of the wounds inflicted do not suggest preneditation.
Gal | oway was shot once in the chest and died al nost inmediately.
Al though a second shot was fired, the evidence did not indicate
whi ch shot was fired first. Because the shooting occurred so
qui ckly, the perpetrator had little tinme to think about whether he

wanted to kill the guard. If one believes Hess' adm ssions, he

shot the guard accidentally, while westling. In Rogers v. State,
660 So. 2d 237 (Fla. 1995), this Court reduced a first-degree
mur der conviction to second-degree nurder, because the testinony
reflected that the victim grabbed Rogers' gun, the nen struggl ed
over the gun, and the gun fired. This was not sufficient proof
t hat Rogers formed a conscious purpose to kill. 1d. at 241

Whet her there were problens between the parties is anyone's
guess. There was no evidence that Hess knew Gall oway. He said he
worked with Galloway at two security agencies (Wiser and perhaps

Pi nkerton), but we know that Galloway never worked at either of
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those places. Hess told varying stories about seeing Galloway at
the guard gate, and being turned away. He described Gall oway as
pl easant, a "kind old man," rude, and "only doing his job." At
trial, Hess admtted he had never net Gall oway and only said he did
to inpress |aw enforcenent so he could hel p solve the crine.

Sonething Hess said two days before the homcide is the
State's best argunent as to preneditation, although nowhere near
sufficient. Hess told his enployer that a security guard had been
shot that norning. There is no reason to believe that Hess
i ntended to murder anyone based on his unfounded story. Although
some of his facts could apply to Galloway's nurder (that security
guard who was shot in the chest and died i medi ately), Hess said it
happened at the bus barn. He never nentioned Galloway or Lake
Fai rways. He said he worked with the security guard.

Wiy woul d he tell such a story if he planned to kill someone?
At his job site, a day after the hom ci de, he knew no nore about it
and could not even renenber Glloway's nane. Mor eover, the
evi dence showed that Hess was in the habit of fabricating stories
about shootings involving security guards.

In the case of Mungin v. State, 689 So. 2d 1026 (Fla. 1996),

the defendant shot and killed a convenience store clerk. The
victimwas shot once in the head at close range; the only injury
was t he gunshot wound; Mungi n procured t he nmurder weapon i n advance
and had used it before; and the gun required a six-pound pull to

fire. This Court found that evidence insufficient to support
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subm ssion of the issue of preneditation to the jury, noting that
there were "no statenents indicating that Mungin intended to kil
the victim no witnesses to the events precedi ng the shooting, and
no conti nuing attack that woul d have suggested preneditation.”™ |d.
at 1029. The sane is true in this case.

In Norton v. State, 23 Fla. L. Wekly S12 (Fla. Dec. 24,

1997), this Court found a conpl ete absence of evidence to support
preneditation, noting that the total absence of evidence as to the
ci rcunst ances surroundi ng t he shooting "mlitates against a finding
of preneditation.” Id. at S13-14. No evi dence of notive was shown.
The Court recognized that notive was not an essential el enment of
hom ci de, but noted that when proof of a crinme rests on circunstan-
tial evidence, notive may becone inportant. There was no evi dence
of a continuing attack suggesting preneditation. The nedi cal
exam ner testified that the victim had no wounds other than a
singl e gunshot wound to the head. No evidence showed that Norton
procured a nurder weapon in advance of the hom cide.

This case had all of the sane factors. There was no apparent

nmotive for Hess to kill Galloway. Hess was not in need of noney,
nor did he receive any neasurable benefit -- he obtained only a
tank of gas and part of a night's stay at a notel. Detective Allen

testified that he was unable to cone up with a notive as to why
Hess would want to kill Galloway. (11/985) Any difficulties they
m ght have had (if they even knew each other) were mnor. The

prosecut or argued that maybe Hess was upset with Gall oway, or maybe
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he was "just going to kill sonebody and take their stuff. O maybe

it's sone other notivation we don't know. " (13/1382-83) See Jackson

v. State, 511 So. 2d 1047, 1050 (Fla. 2d DCA 1987) (where evi dence
is entirely circunstantial, |lack of notive becones significant).

As in Norton, no one saw the nurder and no one saw any events
before or after it. No one saw Hess either before or after the
hom cide with the exception of the enpl oyees at the Shell station,
fifteen mles fromthe hom cide, who saw hi mpick up his wife that
evening ten or fifteen mnutes before the nmurder took place. The
State failed to place himanywhere near Lake Fairways.

There was no evidence of a continuing attack suggesting
prenmeditation. There were no signs of a struggle. The nedica
exam ner testified that the victim had no wounds other than a
si ngl e gunshot wound to the chest. The State elicited no evidence
suggesting that Hess intended to kill the victi mor anyone el se. No
evi dence showed that Hess procured a nurder weapon in advance of
the hom cide. There was no evidence that Hess tried to concea
evi dence of a crinme except for his varying statenents as to what he
m ght have done with the gun and the wallet.

It is obvious that this case contains even |ess evidence of
preneditation than does Norton. In fact, there is no evidence of

preneditation in this case. See also Kirkland v. State, 684 So. 2d

732 (Fla. 1996) (no suggestion Kirkland possessed intent to kill
prior to homcide; no witnesses to events preceding it; and no

evi dence suggesting Kirkl and obtai ned a nurder weapon i n advance);
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Terry v. State, 668 So. 2d 954 (Fla. 1996) (preneditation not shown

i n absence of evidence as to how shooting occurred).
Hess "confessed"” that he shot Gall oway accidently. This is the

opposite of preneditation. |In Kornondy v. State, 703 So. 2d 454

(Fla. 1997), this Court held that the trial court should have
granted an acquittal as to preneditated nurder because the State's
own evidence failed to di scount the reasonabl e hypot hesis that the
shooting was accidental. As in Hess, Kormandy's victimwas killed
by a single gunshot. The State's primary wtness said Kornondy
ment i oned sonet hi ng about the "gun going off accidentally." Even
Kor nrondy, when inplicating another (Buffkin) as the shooter, said
Buf fkin did not nmean for the gun to go off.

In this case, the evidence showed that Gal |l oway was shot once,
directly into the chest. It would seemunlikely, therefore, that
Hess shot hi maccidently fromhis pants pocket. Because we have no
idea howthis crinme really happened, however, it is just as likely
that, if Hess did shoot Gall oway, he shot hi maccidently while they
were westling over the gun; perhaps Galloway tried to grab the
gun. W could cone up with any nunber of possibilities as to how
the crinme occurred because of the absence of any reliable evidence
ot her than the nmedical examner's findings. This is precisely why
the State failed to prove preneditation

That error was conpounded when the judge erroneously in-
structed the jury as to preneditated nurder because it is error to

instruct on a theory of prosecution for which a judgnent of

72



TABLE OF Cl TATI ONS (conti nued)

acquittal should have been issued. Mingin, 689 So. 2d 1026;
McKennon v. State, 403 So. 2d 389 (Fla. 1981). This Court should

reduce the conviction to second-degree nmurder because fel ony nurder

was al so not proved. (See Issue IIl, infra.)

I SSUE 111
THE TRI AL COURT ERRED BY FAILING TO GRANT A
JUDGVENT OF ACQUITTAL AS TO FI RST- DEGREE
FELONY MJURDER AND ROBBERY BECAUSE THE STATE
PRESENTED | NSUFFI CI ENT EVI DENCE THAT HESS
| NTENDED TO ROB GALLOWAY.

The state relied entirely on circunstantial evidence to prove
felony nmurder, and the aggravating factor that the hom ci de was
commtted during a felony. (See Issue V) Again, the burden is on
the state to introduce evidence which excludes every reasonable

hypot hesi s except that of guilt. Atwater v. State, 626 So. 2d 1325

(Fla. 1993). Again, this burden has not been net. The evidence in
this case was entirely consistent with the reasonabl e hypothesis
that the taking of the wallet was an afterthought, and was nerely
incidental to the hom cide. Conversely, there was no evi dence t hat
a pre-existing desire to obtain the noney or credit cards was the
notivating factor, or even a contributing factor, in the hom ci de.

Unli ke Atwater, 626 So. 2d 1325, there was no evi dence of any
statenents by Hess show ng that he "possessed the requisite intent

to commt the crinme of robbery at the time he commtted the
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nmurder"4 Nor did evidence of Hess' prior contacts with Gall oway,
if any, suggest an intent to rob. In Atwater, this Court rejected
t he argunment that the taking was an afterthought. There, however,
the State presented testinony that Atwater obtained noney fromthe
victimbefore; and that on the day of the killing the victimtold
a friend he was not going to give Atwater any nore noney.

In Finney v. State, 660 So. 2d 674, 680 (Fla. 1995), in which

t he Court uphel d the fel ony-murder conviction, the victims VCR was
pawned by Finney within hours of the nmurder; her jewelry box was
m ssi ng; her bedroom was ransacked and the contents of her purse
dunped on the floor. Fi nney never argued that the victim was
killed for sone reason other than robbery. In the case at hand,
the State argued to the jury that perhaps Hess was upset wth
Gal l oway or "just going to kill sonebody and take their stuff. O
maybe it's some other notivation we don't know " (13/1382-83).

In Mahn v. State, 23 Fla. L. Wekly S219, 220 (Fla. April 16,

1998), this Court found that the trial court erred by finding the
defendant guilty of robbery and felony nurder because the State
failed to prove the nurder was conmtted in the course of a
r obbery. It was only after Mahn killed his father's live-in
girlfriend and her son that he found the victims noney, while
| ooking for his father's car keys to effect his escape.

During his April 12 statenent, Hess told the officers that he

40 For purposes of this argunment, it w be assuned with-

I
out conceding that Hess conmmtted the hom cide.
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wanted to tal k to sonmeone about changing jobs. Wen he asked the
guard, the guard got real mad. He told Hess that he was an idiot
for wanting a job there, that he was too young and "nerdy." They
got in an argunment. (12/1118-19) The guard grabbed himin the
pants pocket, and the gun went off. (12/1120-21, 1143-44)

Even if Hess shot Galloway directly into the chest, the nost
likely scenario is an altercation between the two nen. Plainly,
then, the State's circunstantial evidence was susceptible of the
reasonabl e inferences that the killing was not done to obtain the
victims assets. See Mahn, 23 Fla. L. Wekly at 220; Fow er v.
State, 492 So. 2d 1344, 1347 (Fla. 1st DCA 1986) (circunstanti al
evi dence case should not be submtted to jury w thout conpetent,
substantial evidence susceptible of only one inference clearly
i nconsi stent with defendant's hypothesis of innocence).

It may be noted that, at the close of all the evidence, the
defense admtted that the State had introduced evidence of felony
mur der because Hess finally said he took Gall oway' s wal |l et and used
a credit card. (13/1217) Despite defense counsel's concessi on,
Hess' adm ssion that he took these itens does not conclusively
prove he commtted the nurder during a robbery. The taking of the
wal | et may have been nerely an afterthought; perhaps, to nake the
murder | ook |ike a robbery. Ironically, defense counsel Ilater
argued that the "commtted during a felony" aggravator was not
proven for these very reasons. (See Issue V)

In any event, the State's failure to prove an el enent of the
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crime (felony nurder) is fundanental error, and requires no
obj ecti on. Al so, because this is a death case, the Court is
required to reviewthe evidence to i ndependently ascertain that the

State proved each and every elenent of the crine. Wllians v.

State, 386 So. 2d 538, 541 (Fla. 1980); Tibbs v. State, 397 So. 2d

1120 (Fla. 1981); Fla. R App. P. 9.140(h).

Because the evidence in the instant case was insufficient to
prove robbery or felony nurder predicated on robbery, and the
evidence was also insufficient to prove preneditation (See |ssue
1), Hess' murder conviction nmust be reduced to second-degree
murder, pursuant to Fla. Stat. 8924.34 or, pursuant to Issue |V,
Hess nmust be acquitted and di scharged because the State failed to

prove that he commtted the crine.

Hess should also be acquitted of robbery with a weapon, and his
convi ction and sentence vacated, because the State failed to prove
that the taking of Glloway's wallet was other than an after-

t hought. See Mahn v. State, 23 Fla. L. Wekly S219 (Fla. April 16,

1998) (Court vacated conviction of robbery, felony nurder and
"comm tted during a robbery" aggravator, because taking of car keys

and noney was afterthought rather than notive nurder).

| SSUE |V

BASED UPON THI S COURT'S STATUTORY OBLI GATI ON
TO REVI EW THE FACTS OF EACH CASE I N VWHI CH THE
DEATH PENALTY IS | MPOSED TO ASSURE THAT THE
STATE PRESENTED SUFFI CI ENT EVI DENCE TO SUPPORT
THE CONVI CTI ON, THI S COURT SHOULD VACATE HESS'
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CONVI CTI ON AND SENTENCE AND DI SCHARGE HI M
This Court nust review every death case to determ ne whet her
the State presented sufficient evidence to support the verdict.

Wllians v. State, 386 So. 2d 538, 541 (Fla. 1980) ("As is our duty

in death penalty cases, we have thoroughly examned the entire
record in this case and find the evidence nore than sufficient to

support appellant's conviction."); Al dridge v. State, 351 So. 2d

942 (Fla. 1977). Florida Rule of Appellate Procedure 9.140(h)
provides that, in the interest of justice, the court may grant any
relief to which any party is entitled. Rule 9.140(h) al so requires
that capital cases be exam ned for sufficiency evenif the issueis
not raised on appeal. In this case, a review of the entire record
shows that the State presented insufficient evidence to support
Hess' conviction. Thus, the Court should di scharge Hess based on
insufficient evidence, or remand for a newtrial in the interest of
justice. Tibbs, 397 So. 2d 1120; Fla. R App. P. 9.140(h).

When the evidence is legally insufficient, the prosecution has
failed to proved the defendant's guilt beyond a reasonabl e doubt.

Terry v. State, 668 So. 2d 954 (Fla. 1996); Tibbs, 397 So. 2d at

1123 (1982). In contrast, sufficient evidence is "such evidence,
in character, weight, or anount, as wll legally justify the
judicial or official action demanded.” 1d. (quoting Black's Law
Dictionary 1285 (5th ed. 1979)). In the instant case, the only
direct evidence linking Hess to the nurders was his "confession"
that he shot Galloway by accident. Even if this were true, an
accidental shooting is not murder unless it occurred during the
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comm ssion of a felony. Hess never said he intended to rob
Gal | oway, and the State's evidence -- entirely circunstantial as to
this elenent of the crinme, was not inconsistent with a reasonabl e
hypot hesi s of innocence. (See Issue IIl)

This was not a "circunstantial evidence only" case because of
t he "adm ssions" of John Hess. A confession to commtting a crine
is direct, not circunstantial, evidence of that crine. Myers v.

State, 704 So. 2d 1368 (Fla. 1997); Hardwick v. State, 521 So. 2d

1071, 1075 (Fla. 1988). Hess did not, however, confess to first-
degree nurder. Instead, he confessed to an accidental shooting.
Per haps then, his adm ssion should be found to constitute only
circunstantial evidence that he commtted first-degree nurder.

To convict on circunstantial evidence, the State has the
burden of presenting evidence that not only is consistent with
guilt, but that is inconsistent with any reasonabl e hypot hesis of

i nnocence. Finney, 660 So. 2d at 679); Scott v. State, 581 So. 2d

887, 893 (Fla. 1991); State v. Law, 559 So. 2d 187, 189 (Fla

1989). Evi dence whi ch furni shes not hing stronger than a suspi ci on,
even though it would tend to justify the suspicion that the
defendant commtted the crime, is not sufficient to sustain a
convi ction. It is the actual exclusion of the hypothesis of
i nnocence which clothes circunstantial evidence with the force of

proof sufficient to convict. Davis v. State, 90 So. 2d 629, 631-32

(Fla. 1956); see also McArthur, 351 So. 2d 972; Heiney v. State,

447 So. 2d 210 (Fla. 1984). The evidence in this case did not |ead
to a reasonabl e and noral certainty that only Hess and no one el se
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commtted the charged offense, and created nothing nore than a
strong suspicion that the defendant commtted the crine.

The trial transcript shows that | aw enforcenment was suspi ci ous
of Hess fromthe very beginning, but were never able to find any
evidence that he commtted the crine. Finally, they were able to
psychol ogically coerce himinto nmaki ng an adm ssion that he shot
Gal | oway by accident. The circunstances of the "adm ssion" (see
| ssue 1) and the other evidence in this case show, however, that
hi s adm ssion was not trustworthy. At trial, Hess testified that he
did not shoot John Galloway, and that he made up the stories he
told the deputies. He wanted to take the blame for his wfe whom
he apparently thought was involved in the shooting. (4/416-17)

Crone did not believe Hess shot Gall oway accidentally fromhis
pants pocket, and he did not believe Hess wal ked t hrough t he woods
to shoot Galloway. (13/1193-94) |In other words, he accepted Hess
confession, but believed that Gall oway was shot as indi cated by the
physi cal evi dence. Neverthel ess, he based the arrest on Hess'
adm ssions of April 11, 1995. (13/1202) Crone apparently believed
that the hom ci de happened the way Hess described it in the "dream
sequence,"” in which he said that soneone el se commtted the crine.
The irony is that, based on the "dreamsequence" and ot her evi dence
the officers collected in 1993, they had insufficient evidence to
arrest Hess. (11/932-34) The conclusion fromthese facts then, is
that the officers arrested Hess based on adm ssions they did not
bel i eve and the State convicted hi mbased on evi dence which did not
even support an arrest.
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Apart from Hess' admssions, the evidence was entirely
circunstantial, and proved not hing nore than that Hess was awar e of
sone of the details of the nurder in a very general way. H s
wfe' s testinony, which will be discussed infra, was totally
incredible and did not prove that Hess committed the crime. The
remai nder of the State's evidence, which wll also be discussed
infra, indicated that soneone ot her than Hess comm tted t he nurder.
Thus, the State presented no conpetent evidence to sustain a
convi ction. If Hess' statenments were excluded, pursuant to our
argunent in Issue |, the State would have no evidence that Hess
commtted this crinme. Hess' statenents were so unreliable, they
failed to support a conviction. The few "facts" that Hess told
Warren before the homcide were circunstantial. They were not
adm ssions as he was only reporting a crinme he had all egedly heard
about. He said only that a security guard was shot in the chest
and died i medi ately. These facts are not distinguishing. If Hess
were contenpl ating such a crime, why would he tell sonmeone it had
happened? Additionally, he also told Warren facts that were not
accurate. He said it happened at the bus barn where he fornerly
wor ked and the guard was found behind a bus. He told Warren ot her
stories that were not true. They all involved shootings and

security guards.

Before a confession or incrimnatory statenment may be

admtted, the State is required to prove the corpus delicti. It is

not required to prove the corpus delicti beyond a reasonabl e doubt,
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but nust present evidence that "tends to show that the crinme was

commtted.” Farinas v. State, 569 So. 2d 425, 430 (Fla. 1990); see

al so Sochor v. State, 580 So. 2d 595 (Fla. 1991); Thomas v. State,

531 So. 2d 708 (Fla. 1988); State v. Allen, 335 So. 2d 823, 825

(Fla. 1976). The state's corroborating evidence nust be substan-
tial. Alen, 335 So. 2d at 825. Proof nmay be by circunstanti al
evidence. It need not be uncontradicted or overwhel m ng, but nust
show t he exi stence of each elenent of the crine. The identity of
the defendant as the guilty party is not necessary for the

adm ssion of a confession. Burks v. State, 613 So. 2d 441 (Fl a.

1993) .
In Burks, 613 So. 2d 441, Justice Shaw expressed dissati sfac-

tion with the "antiquated" corpus delicti rule. In a concurring

and di ssenting opinion, he wote that "the corpus delicti rule has

outlived its useful ness and shoul d be di scarded. " Burks, 513 So. 2d
at 445. Justice Shaw observed that the suprenme court of New Jersey
had abandoned the rule for a "nore flexible" rule

that the State nust introduce i ndependent proof of facts
and circunstances which strengthen or bolster the
confession and tend to generate a belief inits trustwor-
t hi ness pl us i ndependent proof of |oss or injury, affords
anple protection for the accused and is the rule best
designed to serve the ends of justice in the adm nistra-
tion of the crimmnal |aw

State v. lLucas, 152 A 2d 50, 60 (N.J. 1959) citations omtted).

Justice Shaw agreed with the suprene court North Carolina, in

State v. Parker, 337 S. E. 2d 487, 493 (N.C. 1985), that the federal

rule would be better applied. Rat her than requiring proof of a

corpus delicti independent of the defendant's statenents, the
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governnment woul d be required to i ntroduce "substantial i ndependent
evi dence which would tend to establish the trustworthiness of the

def endant's statenents. Burks, at 445-46; see also Opper v. United

States, 348 U. S. 84, 93 (1954) (sufficient if the corroboration
supports essential facts admtted sufficiently to justify a jury

inference of their truth); State v. Yoshida, 354 P.2d 986 (Hawai i

1960) ("trustworthi ness of confession" test adopted in place of

corpus delicti); State v. CGeorge, 257 A 2d 19 (N. H 1969).

In this case, although the State established a corpus delicti,

and i ntroduced an "adm ssion" fromHess, it utterly failed to prove
that Hess committed the crine. This is because Hess' adm ssions
| acked reliability. They were not "trustworthy." Under the test
di scussed above, the State would be required to present evidence
supporting Hess' adm ssions to show that they were trustworthy.

One of the purposes of the corpus delicti rule was to prevent

fal se confessions, specifically as to crinmes that were never
commtted. W know, of course, that a crine was conmtted in this
case. Wat we lack is any corroboration of Hess' adm ssions. To
convict and execute an innocent man is worse when the real
perpetrator is never caught than when the crinme was never comit -
t ed.

The detectives in charge of the investigation admtted that
the arrest was based solely on Hess' statenents. Many of his
statenents contained details known to the officers to be at | east
sonewhat accurate. What is m ssing, however, is substantiation of
any of Hess' statenents with physical evidence, or discovery of any
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evi dence based on details provided solely by Hess.

It is interesting to note that Hess knew only the facts that
the | aw enforcenent officers knew fairly soon after the hom ci de.
He knew that Gall oway, a security guard at Lake Fai rways, was shot
in the chest and died alnost imediately, although on the night
after the nmurder he could not think of Galloway's nane. He knew
that two shots were fired. He knewthe perpetrator took Gall oway's
wal | et which contained his ATM card. He did not, however, know
about any other of Galloway's many m ssing credit cards, although
Galloway's wife provided a list of themto authorities. He said
during the "dream sequence," that the perpetrator tried to use
Gal l oway's ATM card at the Shell station, to get noney -- not
gasoline. Hess was never able to recall what bank issued the ATM
card al though the perpetrator tried to use it at a Barnett Bank.
The card was issued by Barnett Bank.

Hess knew, at | east sone of the tinme, which way Gall oway fell.
He could easily have learned this from photographs of the crine
scene. He never described Galloway. He did not know what ki nd of
gun or ammunition killed Gall oway. Al though the officers later
| earned that .32 caliber amunition was used, Hess did not know
this. Neither Hess nor the officers ever found out what kind of
gun was used. Hess was never able to explain what happened to the
wal | et (12/1138), the credit cards or the gun. Although he told a
couple of stories as to what he did with the gun, it was never
found. He once "recalled" throw ng sonething down while running
fromthe scene, but nothing was found. It seens as though, if Hess
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comm tted the nurder, he would have been able to | ead the officers
to at |east one piece of evidence, or to tell them at |east one
thing they did not already know which could be substanti ated.

Hess never said that Galloway's Shell card or Master Card were
taken. Law enforcenent did not |earn about the use of these cards
until the bills cane in. He only vaguely renenbered regi stering at
the notel, and only after the officers showed himthe credit card
receipt with Galloway's nanme on it and photos of the notel. Even
then he did not actually renenber the notel, where it was, or why
he and Juli would have driven all the way to the Evergl ades when
they lived in North Fort Meyers and he had to work the next day.

Because Hess only knew i nformati on known by the officers from
the outset, he may have learned this information froma CB radi o,
as he suggested; from the nedia, from talking to other |aw
enforcement officers, or from witnesses to the crine. Crone
admtted that the nedia sonetinmes |earned facts that were not
rel eased by the sheriff's departnent. Agent Allen testified that,
shortly after the hom cide, Hess tal ked to nunmerous peopl e about
his dreans, including a priest and a psychic. He at least tried to
talk to | aw enforcenent officers at a | ocal precinct. (11/839-40)

It is significant to note that, during the taped surveill ance
of Hess at Target, only a day after the hom ci de and before he knew
he was a suspect, he told Warren and t he undercover officer that he
did not know why soneone woul d shoot Gall oway; that they "[d]idn't
take a fucking thing." (10/739) He said no one knew what the guard
had. (1040) At that time, he had not yet net with | aw enforcenent
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to |l earn what they knew. Once he was questioned by Allen, he would
have paid nore attention to the nedia coverage.

Wher e Hess sai d he bought the gun was never verified, although
the officers tried to do so; the pawn shop went out of business.
The nythical gun cane with two cartridges with eight bullets each
so Hess never had to buy ammunition. Although a gun which used
this amunition would be a sem -automatic, M. @Glloway was shot
with a revolver. The State presented no evidence that Hess ever
possessed a gun. It seens though, if Hess had a gun, one of the
security officers with whom he had worked would have seen it,
especially because Hess |liked to brag about his know edge and
possession of guns. The State presented no such evidence.

The bottomline is that the State was unable to substantiate
any of the facts Hess gave in his statenents, other than those they
al ready knew. The State based its whol e case on statenents nade by
Hess which were conflicting, inconsistent, not supported by the
evi dence, and many of which were unbelievable. Al of the physical
evidence either (1) excluded Hess; (2) proved nothing; or (3) was
i nconcl usive. Mbreover, the State's physical evidence all pointed
toward an undi scl osed perpetrator.

Detective Allen, the |lead investigator when the crinme was
commtted, admtted that, after each report was received fromFDLE
or the FBI, they had no nore evidence than before, that Hess was
guilty of this crinme. They had no evidence before and no evi dence
afterwards. Although the sheriff's departnent sent fingerprint and
handwiting sanples from both John and Juli Hess to FDLE, they
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failed to match the fingerprint on Gallaway's ATM card or the
handwiting on either receipt fromthe use of the credit cards.
They took blood and hair sanples from Hess but allegedly found
nothing with which to conpare them |In the "dreamsequence," Hess
said that the perpetrator fell on top of Galloway. If this were
true, there would have been hair and fiber on Galloway's body.*

Det ecti ve Randy Crones, who took over the investigation two
years later, still had no evidence that Hess commtted the crine.
He testified that he based his arrest solely on Hess' statenents of
April 11, 1995, and thereafter, that he shot Gall oway by acci dent.
(13/1202) According to Hess, it left a hole in his pocket and a
burn on his thigh. The State was unable to find any evidence of
bl ood or injury on Hess, or that any of his uniforns bore holes,
bl ood or other stains. The officers searched his house and car and
found not hi ng. | f Hess stopped to punp gas and register at a
notel, as indicated by the State's evidence, it seens strange that
no one noticed the gunshot holes in his pants.

Hess' wife testified to a rather unbelievable scenario which
was inconsistent with Hess' statenents to |aw enforcenent in
numer ous ways. Juli did not see Hess shoot Galloway; thus, her
statenment was al so circunstantial evidence. If it were believabl e,
it would have been incrimnating, but her story was incredible.

Much of it was negated by other evidence. Moreover, Juli Hess had

4 Crime scene investigators testified that they subnitted
to FDLE the victims uniformand fingernail clippings, hair and
fibers. (10/598-603, 620, 630) It seens odd then that the State
had nothing with which to conpare Hess' hair and bl ood sanpl es.
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made four prior statenments to | aw enforcenent in which she denied
know edge of the crine. Only after she was brought to CID and
threatened with prosecution did she change her story to inplicate
Hess and herself. Juli was never charged with a crine, although
she admtted to nunmerous felonies during her trial testinony.

Juli lied to the police on every occasion. Even her fina
story, which no way resenbled her earlier statenents, could not
possi bly have been true. \When first questioned on May 14, 1993,
Juli Hess told police that she and her husband were at hone on the
ni ght of the homcide (12/1049) In her second statenent, she and
Hess ate dinner at Dennys Restaurant after he picked her up at
wor k. She described in detail what they ate, the service and the
bill. They left about 1:00 a.m (12/1047-49)

Enmpl oyees of the Shell station where she worked inforned | aw
enforcement officers that M. Hess picked up his wfe at the Shel
station on the night of the homcide, and that they left about
12:15 a.m* @Glloway was shot about 12:25 or 12:30 according to
two residents who heard gunshots. The Shell station is fifteen
mles from Lake Fairways, on Route 41 in North Fort Myers, wth
about ten traffic lights between. (11/956-57; 12/1050) The
i nvestigation showed that the Shell credit card was used at 12: 36
a.m, and that soneone tried to use the ATM card about 1:04 a.m

Al t hough Hess' car held only ten gallons of gas, the person who

42 The of ficers apparently never even bothered to find out
whet her he worked that night, or when he got off work. These
details m ght have shown when he picked up w fe.
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used Gal l oway's Shell card purchased 13.396 gallons. (11/988)

At trial, Juli Hess testified that she and Hess | eft the Shell
station sonetine after mdnight and drove to Lake Fairways. She
waited in the car, listening to nusic, for about thirty mnutes
whi | e Hess was gone. Hess gave her Galloway's card and she used it
to buy gas at the Shell station where she signed Gall oway' s nane on
the receipt. (12/1036) This scenario is inpossible. Juli and John
Hess coul d not possibly have driven fifteen mles to Lake Fai rways,
stayed thirty mnutes, and driven fifteen mles back to the Shel
station, stopping briefly on a bridge, in 35 m nutes. It would
have been at least 1:10 a.m by the tine they got back to the Shel
station and, by that tinme, the perpetrator had already tried to use
Galloway's ATM card at a Barnett Bank in San Carl os.

It is also interesting to note that, in Juli's testinony and
John's pretrial "adm ssions,"” John said Juli punped and paid for
the gas (12/1129), and he registered at the notel (12/1132), while
Juli said that John punped the gas, although she signed the credit
card receipt with Gall oway's nane (12/1032), and she regi stered at
the notel. (12/1038, 1063) In other words, their testinony as to
who did what was exactly reversed. Both took credit for making up
the information on the guest registration (12/1038, 1063-64) No
evi dence supported either story so who should we believe?

The FDLE report said that neither Juli's nor John's signature
mat ched t he ones on the receipts. (11/995, 12/996-97) Juli thought
she gave the Shell credit card to co-worker C ndy Sineon, who did
not ask why she had a credit card with soneone else's nane on it.
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They normally paid for gas by cash or check, and did not have a
Shel | card. (12/1057-58, 12/1032) Although the receipt said they
purchased 13.396 gallons of gas, and their car held only ten
gallons, Juli said sonetines the punps are wong. (12/1059) The
State presented no evi dence that anyone at Shell renenbered John or
Juli purchasing gasoline there that night. The notel clerk saw and
descri bed a man who regi stered as John Gall oway, and drove a red
mustang. Hi s description did not match John or Juli. (11/934, 942)
Juli said that she was trying to protect her husband but that,
when the police threatened to arrest her for Gall oway's nurder, she
decided to testify for the State. She was told that she woul d not
be arrested for perjury or forgery if she testified. 12/1068-70)
Crone testified that they had not prom sed Juli Hess anything and
could still arrest her if they decided to do so. (13/1211-1212)
We could pick out hundreds of cases to cite, in which the
evi dence was stronger than in this case. Unfortunately, however
we woul d not know how to pick the cases, or where to stop. W know
of no cases at all in which the State had physical evidence, but
none of it connected the defendant to the crine. W have found no
case in which the State's only evidence was a nunber of inconsis-
tent statenments by the defendant, and testinony by the defendant's
wife which was inconsistent with the physical evidence and her
husband's versions of the crinme, and i nduced by threats of arrest.
The State presented no evidence that Hess ever nmet (Gl l oway,
ot her than Hess' own statenents which he admtted at trial were not
true. No one testified to having seen himat or near Lake Fairways
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at any tinme. He had no notive to kill Galloway. He had not talked
about hi mbefore the hom cide, or express any intention of robbing
or killing himor anyone else. Hess and his wife both worked, and
there was no evidence that they drank or used drugs, or had any
particul ar need for nore noney. Hess had no history of burglary,
robbery or theft, or any arrests for alcohol, drugs or firearns.
Why woul d he suddenly get a gun and rob another security guard?
Al though two of Galloway's credit cards were used, Hess was
never connected to their use. The Shell card was used at the Shel
station where Hess' wife worked, but it was the first Shell station
on 41 south of Lake Fairways. Mreover, why would John and Jul
Hess use the victim s credit card at a station where they were both
known? Why woul d t he enpl oyees not have noticed themthere, using
soneone else's credit card. The handwiting on the receipt did not
match either John or Juli's handwiting. The State presented no
testi nony that any enpl oyee renenber ed anyone usi ng Gal |l oway' s card
at 12: 36, al though the enpl oyees renenbered John and Juli | eaving
that night about 12:15, after Juli got off work. One of them
remenbered a red Mustang, but was not sure which night she sawit.
The State's own evidence shows that Hess did not commt the crine.
The tine table included at the end of this issue shows that it
was i npossi ble for Hess to have commtted this crinme. The State's
evi dence showed that Gall oway was shot at 12:25 or 12:30. Soneone
used his credit card at the Shell station at 12:36 a.m If we
believe the State's evidence, someone was able to drive fifteen
mles through ten traffic lights, and to punp and purchase gas, in
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six to eleven mnutes. It would seemthat another notorist would
have noticed soneone driving that fast on U S. 41 in Ft. Mers.

Agent Allen reported that the Shell station was approximately
fifteen mles south of Lake Fairways. (11/956-57) He admtted
that one could drive only ten mles in ten mnutes at sixty nph.
He mai ntai ned he drove it within the tinme frane. (11/958) He said
it was possible to | eave the Shell station at 12:15 and get to Lake
Fai rways at 12:30. (11/959) He admtted, however, that if all
cl ocks were synchroni zed, it would difficult to | eave Lake Fairways
at 12: 30 and get back to the Shell station at 12:36 a.m (11/959)

We m ght assume then that Gall oway was killed slightly earlier
-- maybe 12:20 or 12:25, and that the clock at Shell was a few
m nutes off, or someone was sl oppy when filling out the receipt --
perhaps it was really 12:46. It could not have been nuch later
because the perpetrator attenpted to use Glloway's ATM card at
Barnett Bank at 1:04 a.m It is unlikely that the bank's tine
cl ock was wong too. The State presented no evidence as to how far
it was fromthe Shell station to the bank. If the bank were twenty
m nut es away, we would know the 12:36 Shell receipt was correct.
I n any event, because the perpetrator was able to get to the Shel
station and the bank so quickly, we nust assune Gall oway was shot
alittle earlier than the w tnesses believed.

W know that it was after mdnight because another State
W tness saw him alive at the guard gate at m dnight. W m ght
assunme that he was shot as early as 12:20 for the perpetrator to
get to the Shell station and the bank so quickly. The State's
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evi dence showed that John and Juli did not |eave the Shell station
until 12:15. Howdid they get to Lake Fairways in tinme for Hess to
kill Galloway? I1f, by some mracle, they did not mss a single
traffic light, they woul d have to have driven sixty mles per hour
intow for fifteen mles straight without an acci dent, and w t hout
bei ng stopped for speeding or reported by irate notorists. Wth
all the publicity this case generated, one would think someone
woul d have reported this speed denon. *

If Hess is not guilty, who commtted this crine? There are
several possibilities. First, it may have been sonmeone who nerely
wanted to rob Gall oway; perhaps the nman described by the notel
clerk. Alternatively, it mght have been Lloyd Sawer. Sawer
32, was about six feet tall, two-twenty pounds with brown hair, had
a conceal ed weapons permt and owned handguns. (11/1022-23) Hess
said that he | ooked |like the drawi ng of the perpetrator based on
the description given by the notel clerk. (12/1165-67) Despite
Crone's belief, Sawyer had no alibi.* (11/1022-24)

4 One further question: |If John and Juli were trying to
evade detection (ie, she punped nore gas than the car would
hol d), why did they go to the Shell station where they woul d be
recogni zed (al though the enpl oyees apparently never saw them
when they must have known that the credit card would be traced to
the station? Wy did they travel for several hours and stay in a
notel in the Evergl ades, using Galloway's credit card which they
must have known woul d be traced, when they had a hone in Ft.
Myers and Hess had to work the next day? They would not have
needed to use either card if they had gone honme. Wy then did
they use Galloway's card to buy nore gas than their car could
hold, and to pay for a notel roomthey did not need?

4 See note 9, supra.
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A third possibility is Juli Hess. In fact, the Appellant
testified that he was covering up for his wife. (4/416-17) Al though
she probably did not commt the nurder alone, she may have had a
boyfri end who hel ped her; perhaps, a man who drove a red Mist ang.
Al t hough Juli would not seemto have a notive, neither did John.

Hess testified that he did not conmt the crine. He said he
made up the stories to inpress the officers because he wanted to
becone a sheriff's deputy. He said he was deprived of his
anti depressants for several nonths while in jail. He confessed to
protect Juli and because the officers said they wanted to hel p him
and promsed to get himnental health treatnent. They told himhe
woul d probably just get sent to a nental hospital for a couple
years. As to his know edge of the details of the hom cide, Hess
said that | aw enforcenent officers provided it. He never owned a
gun. He had never nmet Galloway. The State never disproved his
t heory of innocence with any reliable evidence.

The Florida Suprene Court, in Tibbs v. State, 397 So. 2d 1120

(Fla. 1981), distinguished between the "weight" of the evidence,
which is a jury question, and the "sufficiency" of the evidence,
whi ch nust be decided as a matter of law. Wen there is insuffi-
cient evidence, both reversal and acquittal are nmandated; a new
trial is barred by principles of double jeopardy. [d. at 1125-26.

A finding that evidence is "legally sufficient” means that it
is sufficient for the trier-of-fact to find beyond a reasonable
doubt that the defendant is quilty. Ti bbs, 397 So. 2d at 1123
(citing Burks, 437 U S. 1). In this case, the State failed to
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present substantial conpetent evidence to support the verdict. A
first-degree murder conviction that rests on such equivocal
evi dence violates the Fifth, Sixth and Fourteenth Arendnents to t he
United States Constitution and Article I, Sections 9 and 16 of the
Fl orida Constitution.

The right not to be twice placed in jeopardy is fundanental.

State v. Johnson, 483 So. 2d 420, 423 (Fla. 1986); Plowran v.

State, 586 So. 2d 454, 455 (Fla. 2d DCA 1991). The doubl e j eopardy
clause forbids another trial to afford the prosecution another
opportunity to supply evidence it failed to nuster in the first

pr oceedi ng. Burks, 437 U S. at 11; Geen v. United States, 355

U S. 184 (1957). Accordingly, the conviction nust be reversed and
t he Appel | ant di schar ged.

In the event that this Court does not discharge Hess for the
above reasons, Tibbs left one avenue for appellate reversal based
t he wei ght of the evidence. The Court stated as foll ows:

By elimnating evidentiary weight as a ground for
appellate reversal, we do not nean to inply that an
appel l ate court cannot reverse a judgnment or conviction
"in the interest of justice." 397 So. 2d at 1126. The
| atter has |ong been, and still remains, a viable and
i ndependent ground for appellate reversal.

Id. Appellate Rule 9.140(h) provides that, in the interest of
justice, the court may grant any relief to which any party is
entitled. In capital cases, the rule provides that the court shal
determ ne whether the interest of justice requires a new trial
even if sufficiency is not presented for review. The Tibbs court

noted that the rule is often used to correct fundamental error.
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Fundanmental error is error which goes to the foundation of
the case or to the nerits of the cause of action, or which reaches

into the very heart of the proceeding. Peterson v. State, 376 So.

2d 1230, 1234-35 (Fla. 4th DCA 1979). In the case at hand, the
evidence is so insubstantial and conflicting as to suggest that
Hess may have fabricated his adm ssions, and may be conpletely
i nnocent. He provided no substantiated details that he could not
have learned from | aw enforcenent and/or the nedi a. Certainly,
this goes to the nerits of the cause of action.

Presumably, the purpose of Rule 9.140(h)'s provision that
capital cases be exam ned for sufficiency even if not raised on
appeal, is to prevent the conviction and execution of innocent
persons. Based on the evidence in this case, there was no | egal
justification for tipping the scales in either direction. The
choice ampbunted to rank speculation. There was no evidence
supporting a verdict of guilt beyond a reasonabl e doubt. Thus,

a judgnent of acquittal should be granted as to all charges. If a
judgnment of acquittal is not granted, the case should be reversed

for a newtrial in the interest of justice.

| SSUE V

THE TRI AL COURT ERRED BY FI NDI NG TWO STATUTORY
AGGRAVATORS, VWH CH THE STATE FAI LED TO PROVE.

The State nust prove each aggravating factor beyond a
reasonabl e doubt. Mere specul ation derived fromequi vocal evi dence

or testinony is not sufficient. Hardwi ck v. State, 521 So. 2d 1071
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1075 (Fla. 1988). 1In the case at hand, the trial judge instructed
on an found two aggravating factors, neither of which were
supported by the evidence. (5/668-70) The error was not harmnl ess
because, w thout these aggravators, the trial court could not have
i nposed the death penalty. Even if one aggravator were valid, the

mtigation would clearly outweigh the aggravating factor.

Prior Violent Felony

In sole support of the prior violent felony aggravator, the
prosecutor introduced three of Hess' prior convictions from the
sexual m sconduct case which occurred two years after the hom ci de,
on March 11-13, 1995. Def ense counsel objected. (3/224) Thi s
Court has found convictions valid as prior violent felonies,
notwi thstanding the fact that the incident occurred after the

charged capital offense. Brown v. State, 473 So. 2d 1260, 1266

(Fla. 1985). Def ense counsel al so objected, however, because the
crinmes were not per se violent crines, and in this case there was
no evi dence that viol ence was i nvol ved. Although sexual battery is
a violent felony, these offenses were charged as "sexual activity
with a child* and "l ewd handling, fondling or assault.” Had the
State intended to prosecute the case as a sexual battery the
prosecutor woul d have | abel ed the charges "sexual battery."

The trial judge found that only three of the eight convictions

stemming from the incident qualified as violent felonies.* He

4 Defense counsel noted that, because the jury heard on
several occasions that Hess had eight prior felonies, and they
only were shown three convictions fromthe sexual m sconduct
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noted that sexual activity with a child tracks the sex battery
statute, although the use of violence was not set out in the
charges and the State did not allege assault. (3/285-90) Although
he was not convinced that | ewd fondling was by definition a viol ent
crime, he noted that assault was alleged in the information. He
failed to note, however, that assault was alleged only in the
alternative. Nevertheless, he allowed the State to introduce two
counts of sexual activity with a child, and one count of |ewd
fondling of a child. (3/236-37) Al three convictions were for
sexual m sconduct involving his niece, Crystal, who was about
thirteen years of age at the tine. The trial judge found this
aggravat or exi sted, based solely on these three sexual m sconduct

of f enses. *® (5/670)

case, they nust have wondered what the other five felonies were.
Def ense counsel objected to the introduction of the information
with the other counts del eted because of this problem (3/292-
95) Defense counsel renewed his objection during penalty phase.
(4/327)

46  The information all eged as foll ows:

. SEXUAL ACTIVITY WTH CH LD: [The defendant] did unlawfully
engage in sexual activity wwth Crystal Giffith, a child twelve
years of age or older, but |ess than eighteen years of age, and
at the time of such sexual activity; to wit: penetration of or
union wwth Crystal Giffith's vagina by his penis, said defendant
was in a position of famliar or custodial authority to said
chi |l d.

1. SEXUAL ACTIMITY WTH CH LD: [The defendant] did unlawfully
engage in sexual activity wwth Crystal Giffith, a child twelve
years of age or older, but |ess than ei ghteen years of age, and
at the time of such sexual activity; to wit: penetration of her
vagina with his finger(s), said defendant was in a position of
famliar or custodial authority to said child.

[11. LEWD ASSAULT: [The defendant] did unlawfully handl e,
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Al though the record does not set out the details of Hess'
convictions, it appears from the indictnent that Hess had union
with or penetrated the vagina of his niece, Crystal, with his
finger and his penis. The third conviction was that he "did
unlawful Iy handl e, fondle, or nmake an assault" upon Crystal, in a
| ewd, | ascivious or an indecent manner, by naking her nmasturbate
his penis to ejaculation.” (4/499) Because the information used
the word "or" prior to assault, the offense nmay have invol ved only
handling, with no assault. Thus, the State failed to prove the

of fense i nvolved violence. Sweet v. State, 624 So. 2d 1138, 1143

(Fla. 1993) (must consider individual circunstances of crime to
det er m ne whet her vi ol ent before wei ghing as prior violent fel ony).

Def ense counsel indicated to the court that these sexual
activities may have been consensual, but that Crystal was too young
tolegally consent. This suggests that Hess' sexual m sconduct was
not violent. Both Crystal and her sister wote |etters asking the
judge not to sentence their "Uncle John" to death; and wote that
they had forgiven him Their nother testified that the convictions
wer e based on an incident that occurred only one weekend, although
Hess had spent a lot of time with the girls, and that she and her
daughters had forgiven him They testified against Hess only
because they were subpoenaed; not because they wanted to. (4/393)

Sexual activity with a child and lewd fondling of a child do

fondl e, or make an assault upon Crystal Giffith, a child under
the age of 16 years, in a |lewd, |ascivious or an indecent manner,
by making child masturbate his penis to ejacul ation. (4/499)
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not neet the legal definition of violent crines. That the crine
was nonconsensual as a matter of |aw does not nmean that force was
used. The information alleged no threat or use of violence, but
only that Crystal was over twelve and under ei ghteen, and Hess was
in a position of famlial or custodial authority. Force is not
required by the statute. Had the crinme been violent, or had
Crystal been injured, surely the State woul d have charged Hess with
sexual battery. The sexual activity offenses were charged as
first-degree felonies only because Hess was in a position of
famlial authority to his niece. Because of this relationship,
Crystal may have agreed to the sexual m sconduct w thout the use of
threats or violence. Perhaps, had she refused, Hess woul d not have
used violence to force hinself on her.

The State carries the burden of proving that the crine was
vi ol ent . For exanple, burglary and trespass are not necessarily
violent crinmes. Wen the crine is not violent per se, the court

must | ook at the facts of the case. Lewis v. State, 398 So. 2d 432

(Fla. 1981). In Lews, the trial court based its finding that the
def endant had conmtted a prior violent felony on his two convic-
tions for breaking and entering with intent to conmt a felony, tw
escapes, one grand larceny and a conviction for possession of a
firearmby a convicted felon. This Court held that none of those
crimes supported the prior violent felony aggravator, stating that
section 921,141 (5) (b) refers to "life-threatening crimes in which

the perpetrator conmes in direct contact with a human victim" 398

So. 2d at 438 (citing Ford v. State, 374 So. 2d 496 (Fla. 1979)).
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Al though Hess came into contact with a human victim sexual
activity wwth a child and lewd fondling of a child were not |ife-

t hreat eni ng crimes under the circunstances of case); see also Mahn

v. State, 23 Fla. L. Wekly S219, 222 (Fla. April 16, 1998) (vi ol ent

prior felony aggravator only applies "to life-threatening crines":

Robi nson v. State, 692 So. 2d 883 (Fla. 1997) (purse snatchi ng not
a crime of violence constituting robbery).

The Court also erred by instructing the jury that the sexual
m sconduct convictions constituted prior violent felonies. I n

Sweet v. State, 624 So. 2d 1138, 1143 (Fla. 1993), the Court found

that the defendant's prior conviction of possession of a firearmby
a convicted felon was shown by the circunstances of the case to
have included viol ence. Neverthel ess, the trial court erred by
failing to instruct the jury that it nust consider the individual
circunstances of the crine to determne whether it was violent

before weighing it as a prior violent felony. See also Barclay v.

State, 470 So. 2d 691, 693 (Fla. 1985) (conviction of breaking and
entering does not, onits face, prove prior conviction of a violent

felony); Mann v. State, 420 So. 2d 578 (Fla. 1982) (error to

instruct jury that burglary is crime of violence wthout making
clear that this depends on circunstances of burglary).

In the case at hand, the trial judge instructed the jury as
follows: "The crines of sexual activity with a child and | ewmd and
| ascivious assault are felonies involving the use or threat of
vi ol ence to anot her person." (5/525) This | anguage by itself shows
the fallacy of the judge's reasoning. The information does not say
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that Hess used or threatened to use violence. He may have just
persuaded Crystal to participate. This is precisely why the
charging statute pertains to activitieswithinafamlial relation-
shi p. Moreover, the judge instructed that |lewd and | ascivious
"assault" was a felony involving violence when the information
charged only "fondling, handling, or assault,” and the State never
showed t hat an assault took place. Accordingly, the judge erred by
instructing the jury that the offenses involved viol ence. Because
the State did not showthat the crines invol ved viol ence, the judge

erred by instructing and finding this aggravator established.

Committed During a Robbery

When an aggravating factor is shown only by circunstantia
evi dence, the evidence nust be inconsistent with any reasonable

hypot hesi s whi ch m ght negate the aggravating factor. Geralds v.

State, 601 So. 2d 1157, 1163 (Fla. 1992); Eutzy v. State, 458 So.

2d 755, 758 (Fla. 1984). Although, inthis case, Hess finally said
that he took Galloway's wallet, he never said that he intended to
take his wallet or to rob himat the tine of the shooting.

In his sentencing order, the judge relied on Hess' "dream
sequence,"” in which the perpetrator said, "I want your noney,"
because he said that it was "conpatible with what happened.”
(5/669) Because no one knew what happened, it is only conpatible
if one is looking for sonething to justify the verdict in this
case. As discussed in Issue IV, many of the things Hess said in
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t he "dream sequence" were not accurate. The State is required to
prove this aggravator beyond a reasonabl e doubt. Hess' all eged
dream in which he said soneone else killed Galloway, does not
prove this aggravator beyond a reasonable doubt. Even the State
admtted it did not prove notive in this case.

One of the State's argunents was that Hess killed Gall oway
because of an altercation at the guard gate. In fact, this is what
Hess said in his "adm ssion" -- he went to "relieve the guard,"” or
totalk to hi mabout a position there; he argued with the guard who
grabbed his pocket; and the gun went off tw ce, by accident. (12/
1104-05) Hess never said in any of his statenents that he went to
Lake Fairways to rob the security guard. During the taped
surveillance a day after the hom cide, Hess said the killer took
not hi ng, and no one knew what the guard had. (10/739) Because the
taking of Glloway's wallet was an afterthought at nost, this

aggravat or was not proven beyond a reasonabl e doubt. See Mahn v.

State, 23 Fla. L. Wekly S219, 222 (Fla. April 16, 1998) (taking of
keys and noney an afterthought); Parker v. State, 458 So. 2d 750,

754 (Fla. 1984) (no evidence that nurder notivated by desire for

neckl ace and other itens taken); dark v. State, 609 So. 2d 513,

515 (Fla. 1992) (that Cark took nmoney and boots incidental to
mur der) .

In Issue 111, Appellant argued that the State presented
i nsufficient evidence to support the fel ony nurder conviction. The
argunment in that issue should be considered together with this
i ssue. Defense counsel objected to the doubling of the "convicted

102



TABLE OF Cl TATI ONS (conti nued)

during a felony aggravator”" and the felony nurder conviction,
because it resulted in giving the State an automatic aggravating
factor. (3/247) \Were the underlying charge of robbery serves as
the basis for both the conviction of felony nurder and the finding
of an aggravator, the aggravator fails to genuinely narrow the

class of persons eligible for the death penalty. See Arave V.

Creech, 123 L.Ed. 2d 188 (1993); Zant v. Stephens, 462 U. S. 862,

867 (1983); Mahn v. State, 23 Fla. L. Weekly S219, 220 (Fla. Apri

16, 1998) (State failed to prove that the taking of Galloway's

wal | et was ot her than an afterthought); Porter v. State, 564 So. 2d
1060, 1063-64 (Fla. 1990) (constitutional requirenent that
aggravat or performnarrow ng function). Under these circunstances,
the repetitive aggravating factor cannot constitutionally be
wei ghed by judge or jury in inposing a death sentence. See State

v. Cherry, 257 S.E. 2d 551 (N.C. 1979); State v. M ddl ebrooks, 840

S.W 2d 317 (Tenn. 1992); cf. Stringer v. Black, 117 L. Ed. 2d 367,

378-83 (1992); Espinosa v. Florida, 505 U S. 1097 (1992).
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| SSUE VI

THE TRI AL COURT ERRED BY FAI LI NG TO

FI ND AND G VE SI GNI FI CANT WEI GHT TO

THE M Tl GATORS SUBM TTED BY HESS.

In mtigation, the trial judge instructed the jury that it

m ght consi der whet her Hess (1) had no significant history of prior
crimnal activity; (2) whether he was under extrenme nental or
enotional disturbance when he commtted the offense; (3) whether
his capacity to appreciate the crimnality of his conduct and to
conformit to the requirenents of |aw was inpaired; (4) any other
factor in Hess' background that would mtigate against inposition
of the death penalty; and (5) any aspect of his character or record
or other circunstance or the offense. (4/68) Al though all were
reasonably established by the evidence, the trial judge rejected
all but the nonstatutory mtigation, citing the |lack of expert
testinony or witten docunentation. (6/718-93) 1In other words, he
did not believe the unrebutted testinony of the defense w tnesses,
except when they testified about undocunented mnor juvenile
offenses that he found to rebut the "no history of crimnal
activity" mtigator.#

This Court made it abundantly clear that "when a reasonabl e

47 The trial court clearly used the wong standard in
making his findings. Mtigators only need to be shown within a
reasonabl e certainty, while aggravators nust be proven beyond a
reasonabl e doubt. Thus, crinmes which would rebut mtigators
shoul d al so be proved beyond a reasonabl e doubt. O herw se, the
mtigator would be reasonably established. See Barclay v. State,
470 So. 2d 691 (Fla. 1985) (State failed to prove conviction
beyond a reasonabl e doubt to rebut "no prior history of crimnal
activity" mtigator).
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guantum of conpetent, uncontroverted evidence of a mtigating
circunstance is presented, the trial court nust find that the

mtigating circunstance has been proved.”" N bert v. State, 574 So.

2d 1059, 1062 (Fla. 1990). The trial court's findings were in

error for the follow ng reasons:

No Significant History of Crinmnal Activity

The trial judge instructed the jury on this statutory
mtigator but found that it did not exist based on two m nor
juvenil e of fenses the defendant and his sister alleged during their
penalty phase testinony, and Hess' eight sexual m sconduct
convictions which occurred two years after the capital offense.
(5/671-72, 6/698) This was clearly error, requiring resentencing.

Convi ctions that post-date the conviction, for crines that
pre-date the conviction, are not considered prior crimnal history,
even though they may be considered "prior" violent felonies. See,

e.q., Besaraba v. State, 656 So. 2d 441, 446-47 (Fla. 1995)

(al t hough contenporaneous capital offense supported the "prior
violent felony" aggravator, trial court found defendant had no
significant history of crimnal activity). The prosecutor agreed,
duri ng charge conference, that the sexual activities conviction did
not qualify as rebuttal for this mtigator. (3/257)

During penalty phase, Hess' sister, Julie Teachworth,
testified that her brother once spent ninety days in jail because
his first wife, Laurie, who was psychotic, chased himout of the

house with an ax whil e he was naked. He was arrested for indecent
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exposure. *® (4/364-65, 387) Hess said he went to "probate" court
and was on probation one tine because of an incident during which
he hit the chief of police in the nouth while trying to protect
Lauri e. He was in jail for that incident on his 16th birthday.
(4/362-63, 398) These alleged juvenile offenses took place in
M chi gan. Presumably, the prosecutor was not aware of these
offenses prior to the defense penalty phase testinony, and
presented no docunentation that they occurred or that the |ega
consequences were as described. Although Hess' sister clained to
have seen hi mrun out of the house naked, chased by his first wfe
with an ax, his conviction is nothing nore than hearsay. |If the
State docunented these alleged offenses, they would have been
i ntroduced into evidence and included in the record.

None of the alleged "crimnal activities" rebutted the "no
significant prior crimnal history" mtigator. As the judge seened
t o understand during charge conference, the eight felonies arising
fromthe sexual m sconduct case were not prior crimnal activities
because t hey t ook pl ace two years after the hom cide. Additionally,
the State failed to prove alleged juvenile offenses took place.

The prosecutor cited two cases to the judge to support the use

of juvenile convictions to rebut "no significant crimnal history."

In Booker v. State, 397 So. 2d 910 (Fla. 1981), the trial court
i ncl uded t he defendant's "assaul tive tendenci es, truancy and t heft,

and drug use" as a juvenile, in a list of offenses rebutting the

4  Laurie quit school at 16 and John noved in w th her when
he was 17 so, at that time, Hess was in his |ate teens.
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mtigator. The defendant had an adult conviction for "strong arnt
robbery; thus, the inclusion of +the juvenile offenses was
sur pl usage. The i ssue was not rai sed and was not addressed by this
Court.

In Quince v. State, 414 So. 2d 185 (Fla. 1982), the def endant

argued that his juvenile record was too renote and, thus, he should
have been found to have no significant crimnal history. Cting
Booker, the Court noted that juvenile offenses have been all owed
when the circunstances warrant. Thus, the court rejected the
def endant's argunent because, in Quince, the of fenses were i ncl uded
arnmed robbery and burglary, which were not trivial. Id. at 414.
The case at hand is <clearly distinguishable because Hess

undocunent ed juveni |l e of fenses, were trivial in conparisonto arned
robbery and burglary. The mtigator excludes Hess' offenses by

it's wording -- no significant history of crimnal activity.

In Barclay v. State, 470 So. 2d 691 (Fla. 1985), the trial

court erroneously used Barclay's crimnal record to support his
finding of a prior conviction of aviolent felony. The information
regardi ng Barclay's prior conviction for breaking and entering cane
solely froma presentence investigation. This Court held that the
State did not prove this aggravator beyond a reasonabl e doubt. The
judge al so used Barclay's unsubstantiated prior record to turn the
mtigating circunstance of "no significant history of prior
crimnal activity" into a nonstatutory aggravating circunstance.
This Court held that the trial court inproperly used Barclay's
record as a nonstatutory aggravating factor. Thus, the court
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failed to follow the correct weighing process. 1d. The sane is
true in this case. The State presented no docunentation of Hess
all eged juvenile offenses. Accordingly, the court erred by
considering themto reject the "no prior history" mtigator.

Hess allegedly "punched" the police chief in the nouth to
prevent him from arresting Laurie when he was fifteen. Even if
true (and, as we know, Hess fabricated a |Iot of stories), it was
not serious (except perhaps to the police chief). Hess brought
this out as mtigation, to show problens he encountered with his
first wife, who was nentally ill, and which finally led to the | oss
of his sons, causing serious and |lasting depression. Certainly,
the legislature did not intend that "no significant history" be
rebutted by a mnor offense commtted by a fifteen-year-old child.

The ot her juvenile offense, if true, was not intentional. Hess
all egedly ran out of the house naked because his w fe was chasing
himwth an ax. This story is suspicious because it would seem
that "necessity" (or lack of crimnal intent) would be a defense to
this crinme -- unl ess Hess confessed so that Laurie would not get in
trouble. Wen Hess said he was in "jail,"” it may well have been a
juvenile facility. The "offense" was not significant.

In Caig v. State, 685 So. 2d 1224, 1231 (Fla. 1996), this

Court found that the trial court did not abuse its discretion by
finding no significant history of crimnal activity, despite
evidence of Craig's drug use in connection with the crine. The
court found that his drug use was cl osely connected to the nurders,
that it was not significant, and it did not rebut the mtigator.
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During the prosecutor's closing, he told the jury, correctly,
t hat the sexual m sconduct convictions could be consi dered as pri or
violent felonies. He then said,

But you can al so consider whether in mtigation the fact

that he never has or has not had significant history of

prior crimnal activity before. . . . Wll, evenif you

find and even if you believe that despite his testinony

t oday of a previous crimnal involvenent back when he was

in the tenth grade .
(4/ 425) Def ense counsel objected and the court sustained and
instructed the jury to disregard the |ast comment. (4/426-27) It
seens i ncongruent, therefore, that he considered these offenses in
sentencing. Cearly, they are not offenses one should consider in

deci di ng whether to inpose the death penalty.

Extrene Mental and Enoti onal Di sturbance

The trial judge also found that this mtigator did not exist.?
(5/671-72) He said that no evidence reasonably convinced hi mthat
Hess suffered from nmental or enotional disturbance. The defense
produced no records or reports. It isinteresting to note that the
judge did not require any "records” to find that Hess' two all eged
juvenile offenses occurred, but required "records or reports" to
substantiate the testinony of Hess and his sister, and the letters

witten by Hess' famly nenbers and friends, show ng Hess' serious

4  Al'though the trial court found that the extrene nental
and enotional distress statutory mtigator did not exist, he
found it to be a nonstatutory mtigator, based on Hess' nental
background, and gave it noderate weight. (See Nonstatutory
Mtigation, infra.)
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probl ematic chil dhood and his enotional problens.

The judge noted that Hess lost his sons "a long tinme ago."
Al t hough five years may seemlike along tine to the judge, it may
not have seened so passe' to Hess, who testified that he still
suffered serious depression because of it. The |loss of two snall
children to HRSis not too different than | osing children to death.
The result is that he could never see them again. He was very
cl ose to the boys because he cared for them hinself and protected
them fromtheir nother who was nentally ill.

The trial judge added that "[i]t should be noted that thereis
sonme conflict as to the relationship of these two sons. Apparently
one son was not fathered by the defendant and the second son's
bi ol ogical relationshipisinconflict." (5/672) He nmentioned this
in three different places in his sentencing order. (5/672, 675,
681) Wiere he canme up with this idea is a nystery. Undersigned
counsel could find nothing in the record, including letters from
famly menbers, suggesting that the relationship between Hess and
his two boys was anythi ng other than father and sons. Perhaps the
judge was thinking of a different case. |f he based his conclusion
concerning the applicability of this mtigator on erroneous
information, or information outside the record, the case shoul d be
remanded for resentencing.

In State v. Dixon, 283 So. 2d 1, 10 (Fla. 1973), this Court

defined "extreme mental or enotional disturbance "less than
insanity but nore than the enotions of an average nman, however
inflamed. . . . " Hess' nental and enotional disturbance is
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obvious from his nunerous stories to |law enforcenent. A normnal
per son does not take | aw enforcenent officers through a crine scene
based upon dreans or psychic feelings, except on television. An
enotionally healthy adult does not |ie chronically about sonething
as serious as nurder. The record also showed that Hess coul d not
keep a job for I ong, was chronically depressed, suffered headaches,
bl ackouts, and hyperactivity, had a "character"” or personality
di sorder and tended to fabricate to make hinself |ook inportant.

The trial court consi dered none of these factors.

| npai red capacity

The judge al so found that this mtigating circunstance di d not
exi st. He said that Hess testified that he knew the difference
between right and wong and coul d appreciate the consequences of
his conduct. (5/672-73) The ability to distinguish right from
wong (insanity test) is not the standard for finding the nental
mtigators. The insanity standard is a nuch higher standard than

the nental mtigators require. In State v. Di xon, 283 So. 2d 1, 10

(Fla. 1973), this Court stated:

Ment al di sturbance which interferes with but does

not obvi ate the defendant's know edge of right and w ong
may al so be considered as a mtigating circunstance.
Li ke subsection (b), this circunstance is provided to
protect that person who, while |l egally answerable for his
actions, may be deserving of some mtigation of sentence
because of his nmental state.

In fact, therefore, nmental mtigation is intended to benefit those
who are not |legally insane, but still have nental inpairnents that

affect their lives, and mtigate the crime. In Canpbell v. State,
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571 So. 2d 415 (Fla. 1990), this Court stated that "[t]he finding
of sanity . . . does not elimnate consideration of the statutory
mtigating factors concerning nental condition.”™ 571 So. 2d at

418-19 (citing Mnes v. State, 390 So. 2d 332, 337 (Fla. 1980).

The Canpbel|l court found both nmental mtigators applicable despite

the trial court's conclusionto the contrary. Id; see al so Ferguson
v. State, 417 So. 2d 631 (Fla. 1982) (finding that Ferguson "knew
the difference between right and wong and was able to recogni ze
the crimnality of his conduct and to nmake a voluntary and
intelligent choice as to his conduct based upon know edge of the
consequences thereof"” did not negate nental and enotional distress
mtigator).

In this case, the judge noted that the defense presented no
expert nor any report nor records to support the claim of
i npai r ment . Al though the judge found their testi nony

uncorroborated, he failed to note that the evidence of Hess, his

mot her (by letter) and sister was al so unrebutted. See N bert V.
State, 574 So. 2d 1059, 1062 (Fla. 1990) (when reasonabl e quantum
of conpetent uncontroverted evidence is presented, court must find
mtigator). Expert testinony is not required to support a

mtigating factor. See, e.qg., Crunp v. State, 654 So. 2d 545, 547

(Fla. 1995).

Hess and his sister testified that, while in grade school,
Hess had been found to be borderline retarded, and to have a
| earning disability. This resulted from a severe virus Hess
contracted in the hospital as an infant. Because of the apparent
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brai n damage, John had | earning and behavioral problens and was
hyperactive. H's nother wote that, when he was a small child, he
was sl ow and would pass out a lot. A spinal tap reveal ed that he
woul d never be able to conpete with other children nentally. In
school, he was placed in special education because of a |earning
di sorder. (4/357-59, 419; S/27) He only went to the tenth grade.
(4/362) The State never attenpted to rebut any of this evidence.

Many cases have established that learning disabilities and
| ack of education are valid mtigating circunstances upon which the

judge and jury may rely. See Morgan v. State, 639 So. 2d 6 (Fl a.

1994) (learning disorder and poor education weighed in favor of

reversing death sentence); Herring v. State, 446 So. 2d 1049 (Fl a.

1984) (mtigated by learning disabilities). The judge erred by

failing to find and weigh Hess' learning disability.

Nonstatutory Mtigation

As nonstatutory mtigation, the judge found that Hess was a
loving son to his parents, and gave it slight weight. He gave
slight weight to the fact that Hess' father worked all the tine,
and Hess had no nmale role nodel. He gave mnimal weight to the
fact that Hess mai ntai ned enpl oynent, and slight weight to the fact
that he provided financial support to his famly. He gave slight
wei ght to the fact that Hess accepted bl anme for others, and slight
wei ght to his religious devotion. He gave sone weight to the fact
that Hess cared for his two sons because his first wife was

mentally ill, but only slight weight to the fact that he was
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traumati zed by the I oss of his sons who were taken by HRS. (5/673-
78)
I n discussing this factor, the judge noted that Hess testified

that the loss of his children was due, in part, to his "character

di sorder” -- that he did not get along with people. A "character™
or "personality" disorder is a recognized nental illness. Hess'
character disorder should be a mtigating factor; instead, the

judge used it to dimnish the mtigation that Hess suffered severe
depression due to the loss of his children. Hi s inplication was
that Hess' nental illness was his fault; thus, he deserved to | ose
his children and should not be heard to conplain. That Hess was
remarried, with no children, does not negate the trauma he
suf f er ed. Moreover, unrebutted testinony indicated that he was
never able to recover from the depression caused by this | oss.
(47 404)

Again, the judge stated that borderline retardati on was not
proven and did not exist. (5/674-75) To support this finding, he
noted that Hess was studying in jail for his GED, aspired to go to
col l ege; had held jobs including that of a private security guard;
and passed a security course. Because Hess said he was studying
for his GED and aspired to go to college did not prove that he
woul d ever be able to get his GED or get into college. Moreover,
the State was never able to substantiate that Hess had any courses
or passed tests to be a security guard. (11/806) In M chigan, Hess
wor ked nostly as a di shwasher. (4/371) Because testinony that Hess
was di agnosed as borderline retarded (5/563) was unrebutted, it was
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error for the court to assunme the role of a nental health expert
and make a contrary determ nation

He gave mninmal weight to Hess' learning disorder, as a
nonstatutory aggravator. (See "lnpaired Capacity.") He found that
Hess was intelligent, articulate, and studying for his GED. That
Hess was in special education, went only to the tenth grade, and
does not yet have his CED reflects otherw se. A reading of the
transcri pt nakes one wonder how t he judge concluded that Hess was
articulate; well-versed in the English |anguage; and that his
grammar, vocabulary and diction were at high |evel.

The judge gave little weight to the fact that Hess cooperated
with | aw enforcenent and that, without his statenents, they could
have nmade no arrest. He noted that Hess made varyi ng statenents;
and that he lied five or six tines. (5/678) As noted earlier, the
| ying may have been caused by Hess' nental disorder, and certainly
showed enotional instability and an abnormal desire for attention.
Moreover, Hess did not flee. Although his statenents varied, he
went to the sheriff's departnent whenever he was asked to cone in,
and provided information. He willingly provided fingerprints and
handwiting sanples, and invited the officers to search his hone.

The court al so gave m ni mal weight to the fact that Hess' wfe
was i nvol ved and was not charged, noting that she was not invol ved
in the shooting, and only commtted forgery. (5/678-79) Wwo knows
what she did? As discussed in Issue |V, her testinony was totally
unbel ievable. It conflicted not only with Hess' statenents, but
with the physical evidence in the case. Al though the judge noted
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that Hess lied five or six times, he neglected to consider that
Juli lied four tines, or else she perjured herself at trial. She
may wel |l have been involved in the shooting, or she may have done
not hi ng but perjure herself at trial.

The trial court gave sonme weight to the length of Hess'
sentence in the sexual m sconduct case -- 30 years, to which at
| east 25 years would be added if Hess were sentenced to life in

this case. He gave mninmal weight to Hess' good jail and tria

conduct . This finding is not consistent with this Court's case
I aw. Good conduct while incarcerated reflects potential for
rehabilitation -- a recognized mtigating factor. See Skipper v.

South Carolina, 476 U.S. 1 (1986); Kraner v. State, 619 So. 2d 274,

276 & n.1, 278 (Fla. 1993); Songer v. State, 544 So. 2d 1010 (Fl a.

1989) (evidence of good prison record should be considered in

mtigation); Craig v. State, 510 So. 2d 857 (Fla. 1987). In

Menendez v. State, 419 So. 2d 312 (Fla. 1982), testinony that

Menendez denonstrated a capacity for rehabilitati on may have made
the difference between |ife and death. Moreover, Hess testified
t hat he was undergoi ng counseling in jail. H s nmedication had been
i ncreased and nodi fied. He was studying for his GED. He pl anned
to continue prograns in prison, including Bible study, and woul d
like to be a mnister. (5/557-59)

The trial court did find, as a nonstatutory mtigator, that
Hess was under the influence of extreme nental and enotional
di stress, based on his nental background (sone of which he had
earlier rejected), and gave it noderate weight. For the reasons
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di scussed under "Extrenme Mental and Enotional Distress," however
this should have been treated as a statutory mtigator and given
great weight.

The trial court erred by rejecting unrebutted mtigation that
was reasonably shown by the evidence, and failed to give sufficient
wei ght to many of the nonstatutory mtigators. This skewed his

wei ghi ng of the aggravators and mtigators in sentencing.

| SSUE VI |
THE DEATH PENALTY IS NOTI' PROPORTI ONATELY
WARRANTED I N THI S CASE BECAUSE THE M TI GATI ON
QUTVEI GHS ANY AGGRAVATI NG Cl RCUMSTANCES.
Part of this court's function in capital appeals is to review
the case in light of other decisions to determ ne whether the

puni shnment is too great. State v. Dixon, 283 So. 2d 1, 10 (Fl a.

1973). This is not a death case. If Hess' conviction is affirned,
his sentence should be reduced to life for reasons set out in
| ssues V and VI, and additional reasons herein.

If this Court agrees with the argunents in Issue V, and finds
both aggravating factors inapplicable, it wll be required to

remand this case for a life sentence. Banda v. State, 536 So. 2d

221, 225 (Fla. 1988); Thonpson v. State, 565 So. 2d 1311, 1318

(Fla. 1990) (death sentence not legally perm ssible unless state
proves at |east one aggravating circunstance beyond a reasonable
doubt). If the Court finds only one aggravator valid, it nust
wei gh the aggravator against the substantial mtigation in this
case. Under Florida |aw, the death penalty is reserved for the
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nost aggravated and least mtigated first-degree nurders. Kraner

v. State, 619 So. 2d 274, 278 (Fla. 1993); DeAngelo v. State, 616

So. 2d 440, 434-44 (Fla. 1993); Songer, 544 So. 2d at 1011. As
recogni zed in DeAngel o and Songer, this Court has rarely affirnmed
deat h sent ences supported by only one valid aggravating factor, and
then only when there was very little or nothing in mtigation. See

also Wite v. State, 616 So. 2d 21 (Fla. 1993). This case i s not

in that category because the two aggravators reflect crimes for
whi ch Hess has already been sentenced, and thus deserved little
wei ght, and because of the significant mtigation.

Hess was sentenced separately for robbery and it was
considered by the jury in finding Hess guilty of felony nmurder. If
this Court relies on the "commtted during a robbery aggravator,"”
Hess will be punished three tinmes for the robbery. Thus, if this
aggravator is found to exist, it should not be afforded mnuch
weight. Simlarly, Hess received a thirty year sentence for the
sexual nolestation of his nieces, which occurred two years after
this offense. These offenses constituted the only "prior violent
felonies.”" Thus, Hess would be punished twice for this offense.
Accordi ngly, this aggravator shoul d not be wei ghed heavily in this
case. There are no other aggravating circunstances.

In Terry v. State, 668 So. 2d 954 (Fla. 1996), this Court

reduced Terry's sentence to life despite the sane two aggravators
as in this case (prior violent felony and commtted during a
robbery) and very little mtigation; infact, the trial court found
no statutory mtigation and rejected Terry's mnimal nonstatutory
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mtigation. Although the nurder took place during the course of a
robbery, the circunstances surrounding the actual shooting were
uncl ear . This Court concluded that the homcide, "though
depl orable, does not place it in the category of the nost
aggravated and least mtigated for which the death penalty is
appropriate.” In the case at hand, the judge found significant
nonstatutory mtigation, and should have found at | east two of the

statutory mtigators. See also, Sinclair v. State, 657 So. 2d 1138

(Fla. 1995) (Court vacated death sentence where defendant robbed
and fatally shot a cab driver; Court found only one aggravator, no
statutory mtigators, and mninmal nonstatutory mtigation.);

Thonpson v. State, 647 So. 2d 824, 827 (Fla. 1994) (where def endant

wal ked i nt o sandwi ch shop, fatally shot and robbed attendant, Court
vacated death sentence, finding only :commtted in course of a
robbery" mtigator, and "significant" nonstatutory mtigation).

In Jdark v. State, 609 So. 2d at 515-16, the Court vacated the

death penalty in favor of |ife because only one aggravating factor
remai ned and substantial mtigation existed. Cark killed anmanto
get the man's job. He presented uncontroverted evi dence of al cohol
abuse, enotional disturbance and abusive chil dhood. Although the
def ense expert opined that the statutory mtigating circunstances
were inapplicable, this Court found that the strong nonstatutory
mtigation nmade the death penalty disproportionate even though
Clark's jury recomended death by a ten to two vote.

As in the case at hand, in Maxwell v. State, 603 So. 2d 490

(Fla. 1992), the State tried to discredit the mtigating evidence:
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Wi | e we acknowl edge that this evidence | eaves questions

unanswer ed, we neverthel ess nmust construe it in favor of

any reasonabl e theory advanced by Maxwell to the extent

t he evi dence was uncontroverted at trial. As we stated

in Nibert, the court nust find and weigh any mtigating

circunstance established by "a reasonable quantum of

conpetent, uncontroverted evidence."
Maxwel I, 603 So. 2d at 492 (citation omtted). The evidence nust
be construed in favor of the reasonable theory advanced by Hess to
the extent the evidence was uncontroverted at trial. There was
absol utely no evidence presented that Hess did not suffer fromthe
ment al probl ens described in the penalty phase.

The Court is not bound to accept the trial court's findings
concerning mtigation if the findings are disproved by the

evi dence. In Santos v. State, 591 So. 2d 160 (Fla. 1991), the

trial court rejected The unrebutted testinony of Santos's
psychol ogi cal experts. This Court conducted its own review of the
record and determ ned that substantial, uncontroverted mtigating
evi dence was ignored. The Court reversed and remanded Sant os for
the judge to adhere to the procedure required by Canpbell. On
remand, the judge again inposed death. This Court vacated the
death sentence and remanded for inposition of a |life sentence
because the mtigation clearly outweighed the one aggravating

factor -- a contenporaneous capital felony. Santos v. State, 629

So. 2d 838 (Fla. 1994).
Mental mtigation nust be accorded a significant anmount of

wei ght based on this Court's previous decisions. See, e.qd., Larkins

v. State, 655 So. 2d 95 (Fla. 1995); Santos; DeAngelo, 616 So. 2d
440; Nibert, 574 So. 2d 1059. In this case, the circunstances of
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the crime itself, wth no apparent notive, and Hess' nmany
conflicting stories to law enforcement, show serious nental
di st ur bance. The mtigation clearly outweighs the aggravators.

For these reasons, Hess' death sentence is disproportionate.

CONCLUSI ON

For the foregoing reasons, Hess should be acquitted and
di scharged. (lssue IV) Alternatively, he should be granted a new
trial because the court erred in admtting his confession (Ilssue
l); the State failed to prove his guilt beyond a reasonabl e doubt,
and in the interest of justice. (Issue lV) Oherw se, his sentence
should be reduced to second-degree nurder (and the robbery
convi ction vacated) because the State failed to prove preneditation
or felony nmurder. (lssues Il and I11) If Hess' conviction is
affirmed, his death sentence should be vacated and his sentence
reduced to life for reasons set out in Issues V, VI and VII, or

remanded for resentencing pursuant to |Issues V and VI.
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TI ME LI NE
May 11, 1993

Rovi ng security guard saw Gall oway alive

Lake Fairways resident saw Gall oway alive

May 12, 1993

John and Juli Hess |left Shell station 15 mles
from Lake Fairways

Lake Fairway nei ghbors heard shots (11/838)

Shel |

card used 15 mles away (11/838)

Barnett Bank ATM card used unsuccessfully

Gl | oway found dead

AT&T card used in Evergl ades Towers not el
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DATE LI NE
1993

May 10, 1993 -- Hess told enployer about hom cide of security
guard which allegedly occurred that norning.

May 11-12, 1993 -- Hom cide occurred.
May 13, 1993 -- Surveillance tape

May 14, 1993 -- Hess summoned to CID for interviewwth Allen
(3 1/2 hrs.)

May 15, 1993 -- Search of Hess' honme and car -- found nothing
Interview at CIDwith Allen (35 m nutes)

May 15-19, 1993 -- Several phone conversations between Allen and
Hess re dreans, etc.

May 19, 1993 -- Audi otaped wal k-through of crinme scene per dream
(1 1/2 hours)
1995

March 14, 1995 -- Hess arrested in Mchigan on unrelated Florida
charges; waived extradition

March 31, 1995 -- Hess returned to Florida by Crone

April 1, 1995 -- Hess questioned by Crone at CID

April 1, 1995 -- First Appearance for unrel ated charges
April 2, 1995 -- Hess interviewed by Crone (1 hr. 45 mn)
April 4, 1995 -- Hess signed witten invocation of rights

April 10, 1995 -- Hess brought to CID "to |ook at photo |ine-
ups. " Said he shot Gall oway accidentally

April 11, 1995 -- Vi deotaped wal k-t hrough of crine scene
Statenent taken by Dekle prior to wal k-through

April 12, 1995 -- Crone took three nore statenents from Hess
April 14, 1995 -- Hess arrested for Glloway's nurder
May 3, 1995 -- Indictnent






