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STATEMENT OF THE CASE AND FACTS

Appel l ee's Statenment of Case and Facts is substantially cor-
rect except that Appellee omtted all of the facts indicating
Hess' innocence, including the absence of physical evidence of
Hess' guilt and the existence of evidence that soneone el se
commtted the crinme. Detective Allen, the |ead investigator at
the tine the crime was commtted, admtted that they had insuffi-
ci ent physical evidence that Hess conmtted the crime and could
not arrest him No weapon, wallet or credit cards were ever
f ound.

Al t hough the sheriff's departnment sent fingerprint and
handw i ting sanples from both John and Juli Hess to FDLE, they
failed to match the fingerprint on Gallaway's ATM card or the
handwiting on either receipt fromthe use of the credit
cards. (10/61) Although Hess' car held only 10 gallons, Glloway's
Shel |l card was used to purchase 13.396 gall ons of gas and two
quarts of oil. (11/988) Al though the card was used approxi mately
ten mnutes after the homcide, the State presented no evi dence
t hat anyone at the Shell station, where Hess' w fe worked, saw
M. and Ms. Hess purchase gasoline using soneone else's credit
card. They had no credit card of their own.

In the "dream sequence,” which | aw enforcenent purported to
believe, Hess said that the perpetrator fell on top of Galloway.
If this were true, there would have been hair and fiber on

Gal | oway' s body. Crime scene investigators testified that they



submtted to FDLE the victinms uniformand fingernail clippings,
but they had nothing to conpare themw th. (10/598-603, 620, 630)
No one saw Hess in the area and no reasonabl e notive was found.
The night clerk at the notel in the Evergl ades where Gall oway's
credit card was used several hours after the hom cide, described
a man and a red Mustang that in no way resenbled Hess or his
white Festiva. (11/934,945) The officers searched Hess' house
and car and found not hi ng.

Det ective Randy Crone, who took over the investigation two
years | ater, also found no physical evidence that Hess conmtted
the crime. He based his arrest solely on Hess' statenents of
April 11, 1995, and thereafter.(13/1202) According to Hess'

"adm ssions,"” the two shots fromhis pants pocket left a hole and
a burn on his thigh. The State found no evidence of bl ood or
injury on Hess, or any holes in or blood on either uniform |If
Hess stopped to punp gas and register at a notel, it would seem
t hat sonmeone woul d have noticed gunshot holes in his pants.

Agent Allen said he never told Hess about the ATM card.
They did not release the fact that the wallet was trifold. Hess
knew these facts. Allen admtted that reporters were at the crine
scene and witnesses were free to talk to the press. The said
that the nedia sonetines dug up information not in the sheriff's
press release. (11/965-66) He also said that Hess talked to
vari ous persons, including a | ocal police precinct, about his
dreans. (11/ 839) Hess said that Allen told himabout the ATM

card about three days after the crinme, which would have been



about the day they had the three hour interview at the sheriff's
departnent.?! (13/1298) Hess did not know what bank issued the
card (Barnett Bank), what it |ooked |ike, or where the
perpetrator attenpted to use it (Barnett Bank) (11/798,900-05);
nor did he know what kind of gun or anmunition was used to kil
the guard. (12/1138) He said the trifold wallet was bl ack or
dark when Ms. Glloway described it as canel. (3/532-34)

Agent Allen testified that, although he was "confortabl e"
wi th what they had, they did not arrest Hess because the evidence
fromthe crime scene was insufficient. They and needed nore
evidence to tie things together. (11/932,934) Although Hess
hair and bl ood were sent to the FBI, they had nothing fromthe
crime scene to conpare it with., (11/947) Handwiting sanples
were "inconclusive." (11/932) A fingerprint on the notel receipt
did not match. (11/935) They had nothing to support an arrest.
(12/996-97) Agent Crone testified that when the report on Jul
Hess' fingerprint analysis canme back, it al so contai ned nothing
upon which to base an arrest. (12/1187)

O her inaccurate, inconplete or msleading "facts" in the
Appel l ee's Statenent of Case and Facts are as foll ows:

Pages 1-3: Many of Appellee's "facts" concerning the taped
conversation between Warren, Partington and Hess are inaccurate
or msleading. After the three hour surveillance, Partington
said that Hess knew no nore about the crinme than two days before
it happened. Refer to the section entitled "The Target Store

Surveillance Tape,"” in Appellant's Statenent of Facts, page 6.

Page 2: The only simlar facts Hess told Warren two days

1 The dream sequence shows how the officers led Hess into
the informati on about the ATM card. See n. 11, infra.

3



before the crinme were that it was a security guard who was shot
in the chest, and died alnost imediately. One of the w tnesses
said Hess told himthe shooting happened at the bus barn. Hess
told Warren other stories, sone of which were so far-fetched they
just "went in one ear and out the other." (4/708)

Page 2: The nedia was present at the crinme scene,
phot ogr aphed t he body, and Hess saw it on the noon TV news.
Al t hough the police did not release that the victims trifold
wal | et was stolen, a pocket was pulled out and the crine was
i mredi ately thought to be a robbery.

Page 4: Although Allen said that Hess had details that
others did not have, alnost none were specified. This is dealt
with further in Issue |, infra.

Page 5: Although Allen testified that there was sufficient
time to drive fromthe scene to the Shell station, one nust also
consi der whether there was tine to drive fromthe Shell station
to Lake Fairways, shoot the guard, dispose of the weapon, and
return to the Shell station, punp gas, and pay for it by 12: 36,
W t hout being noticed. See Issue IV in Appellant's Initial
Brief.

Page 5: Lloyd Sawer did not fire Hess, but was present
when Hess was fired. Hess admtted he had a grudge agai nst
Sawyer, but already had a new job with Orar Security by then.
(11/822-28)

Page 6: Although Juli Hess first testified she |eft work at
11: 30 or 12:00, records showed otherwi se. She nodified the tinme
to "sonetinme after mdnight." Her coworkers told detectives that
the Hesses tal ked awhile and |l eft about 12:15. (11/956-57,
12/ 1042- 43)

Page 6: Wen Hess "admtted" he shot Galloway, he said it
was an accident. Galloway grabbed his pocket and the gun went
of f.
ARGUVMENT
| SSUE |
THE TRIAL COURT ERRED BY FAILING TO GRANT
HESS' MOTI ON TO SUPPRESS BECAUSE THE TOTALI TY
OF THE Cl RCUMSTANCES SHOW  THAT HESS
STATEMENTS WVERE | NVOLUNTARY AND UNRELI ABLE.
Appel l ee has omtted the fact that the invocation of rights
form Hess signed on April 4 included not only the sexual activity

4



all egations, but any other charges pending against Hess or any
other crimnal matter in which he was a suspect or coul d reasonably
be expected to becone a suspect based on anything he m ght say....
It provided further that any waiver of rights nust be in witing,
signed by Hess and his attorney. A copy was forwarded to the
sheriff's departnent on that date. (1/20; 2/28-29,97) Thus, the
defense filed a notion to suppress, arguing that the statenents
Hess made to | aw enforcenent after signing the invocation of his
right to counsel nust be suppressed. (2/27) At trial, defense
counsel renewed his objections to the statenents. (4/675)

Appel | ee m stakenly asserts that Agent Crone saw Hess sitting
in the bench area on April 5, and Hess told himhe needed to talk
to Randy.? Actually, it was Deputy Stanforth who encountered Hess
in the book-in area of the jail. Hess told himhe needed to talk
to "Randy," which was Agent Crone. Hess did not indicate what he
wanted to talk to Crone about. Stanforth called Randy Crone (his
hal f-brother) and told himHess wanted to see him (2/55,59)

Crone renenbered that Stanforth called him and did not know
what Hess wanted to talk about. (2/73-74) Crone said the only
request Hess nade in jail was for help with his dreans. Crone
arranged nental health assistance to help Hess deal with the
dreans. (2/79) Hess was a suspect in three different cases. He
m ght have wanted to discuss any of them or none of them It
doesn't matter, however, because Randy Crone testified that he did

not respond to this request or know what it was about. (2/38-40)

2 Brief of Appellee, p. 19



Appel | ee asserts that Crone regarded Hess only as a w tness
until April 10th® when Hess "admitted" that he had accidentally
shot Galloway. Crone said, at the suppression hearing (apparently
to avoid application of the invocation of rights), that he did not
t hi nk much about the invocation of rights form because he assuned
Hess was a witness -- not a suspect, and they did not talk to him
about the sexual activity case. (2/73) Crone insisted that, even
t hough he read the 1993 records concerning the Gl l oway hom ci de on
the plane while en route to Mchigan to pick up Hess, he did not
consi der Hess a suspect. He said that you do not consider soneone
a suspect until you can prove that he conmtted the crine. (2/86)

At trial Crone testified otherw se. He said he that he knew
Hess was a suspect in this case when he went to Mchigan to arrest
him on unrelated charges. (12/1155) Crone identified a rights
wai ver that he had Hess sign on March 31, 1995, in Mchigan, as to
the sexual battery case. The form had the case nunber of the
Gal l oway homicide on it and was signed by Randy Crone. (2/81-82)
Crone said his paperwork nust have becone confused. (2/86)

Moreover, Allen admtted Hess was the primary suspect fromtwo
days after the crinme until his arrest. (11/967) Wether Crone was
personal | y aware t hat Hess had signed the i nvocation of rights form
isirrelevant. "Wet her a contenpl ated rei nterrogati on concerns the
same or a different offense, or whether the sane or different |aw
enforcement authorities are involved in the second investigation,

the sanme need to determ ne whether the suspect has requested

3 Brief of Appellee, p. 21.
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counsel exists." Arizona v. Roberson, 486 U. S. 675, 687 (1988).

In other words, the burden falls on law enforcenent to |earn
whet her the right to counsel has been invoked. Failure to do so
renders subsequent interrogation inpermssible. 1d.

At the suppression hearing, defense counsel relied upon State

v. Guthrie, 21 FLW 136 (Fla. 2d DCA Dec. 29, 1995), which held

that, if a person is arrested and signs a witten invocation of
rights form he cannot be questioned about that case or any other
case that he's a suspect in. The invocation in Guthrie was al nost
identical to the one signed by Hess. The trial judge noted that

the case conflicted with Sapp v. State, which was a First District

case. (2/87-88) The prosecutor argued that, under Edwards v.

Arizona, 451 U. S. 477 (1981), and Traylor v. State, 596 So. 2d 957,
964 (Fla. 1992), the police may not interrogate as to unrel ated
charges until counsel has been made avail able, except when the
accused initiates the contact. (2/89) The judge responded that
"it's just commobn sense that after they sign the form you can't
talk to them again unless they ask you to and waive their rights
pursuant to Mranda. (2/9) Thus, it would seem that the judge
would rule in favor of the defense. |Instead, however, he denied
t he noti on.

At the time of the suppression hearing and trial, State v.
Guthrie was the law in the Second District. The hearing was held
in the Second District. Thus, the trial judge was required to
follow the law in the Second District because this Court had not

yet overruled it. See Mason v. State, 710 So. 82, 83 (Fla. 1st DCA




1998) (court constrained to foll owprecedent that sentencing errors
may be raised at any tinme wthout preservation, despite 5th

District's decision otherwse); Ellis v. State, 703 So. 2d 1186

(Fla. 3d DCA 1997) (when confronted with binding precedent, trial
judges are obliged to follow that precedent even if the mght with
to decide case differently). The purpose of this rule was

expl ained by the Fourth District in State v. Hayes:

The District Courts of Appeal are required to foll ow
Suprene Court decisions. As an adjunct to this rule it
is logical and necessary in order to preserve stability

and predictability in the law that, |ikew se, trial
courts be required to follow the holdings of higher
courts -- District Courts of Appeal. The proper

hi erarchy of deci si onal hol di ngs woul d demand that in the

event the only case on point on a district level is from

a district other than the one in which the trial court is

| ocated, the trial court be required to follow that

decision. Alternatively, if the district court of the

district in which the trial court is |ocated has deci ded

the issue, the trial court is bound to follow it.

Contrarily, as between District Courts of Appeal, a

sister district's opinion is nmerely persuasive.

333 So. 2d 51, 53 (Fla. 4th DCA 1976) (footnote and citations
omtted). Appellant Hess should not be punished because the trial
court failed to followthe |law. Even under Sapp, which had not yet
been deci ded, Hess' statenents should be suppressed.

Appel | ee argues that interrogati on was not i mm nent when Hess
signed the invocation on April 4th. There is sone di screpancy as
to whet her Hess tal ked to Crone between April 4 and April 10. Hess
testified that Crone "pulled nme out of the jail" about every day
from April 2nd through April 10th, perhaps nine or ten tines
al together. (2/45-46) On April 7, when he was questioned w t hout

havi ng asked to tal k to anyone, he took his "invocation of rights"



with him Although the agent told himthat his |awer would be
there, no lawer was present. (2/32-33) Hess said he gave

statenents to | aw enforcenent on April 7, 11, and 12, 1995. (2/31)

On the other hand, Crone testified that he did not take any
statenents from Hess between April 2 and 10, 1995.4 He did not
recall Hess being brought fromthe jail to CIDto see him (2/73)
The answer may be that sone of these statenments concerned ot her
crimes with which Hess was charged, and sone of the interrogations
were by different officers. Nevertheless, if any of Hess'
recoll ections are true (and they were not specifically denied), his
interrogation was immnent in all three cases, all of which were
covered by the invocation the officers disregarded. Because Crone
admtted that he was not aware of it until Hess showed it to hi mon
April 10, 11, or 12, although a copy was filed at the sheriff's
office on April 4, it is unlikely that any of the other officers
checked to see whether Hess had invoked his rights. If so,
perhaps, |ike Crone, they did not consider it inportant. (2/73)

Appel | ee again asserts that, while in the book-in room Hess
said he wanted to talk to "Randy." As we al ready explained, this
entire point is irrelevant because "Randy" Crone testified that he

di d not know what Hess wanted to tal k about and did not contact him

4 Appel |l ee points out, on page 28 of the Answer Brief, that
Crone testified that, after the April 1 interview, "John would
ask ne to cone get him cone talk to ne, and I would take him
back to the jail." (2/72) This contradicts Crone's trial
testinmony that he had no contact with Hess fromApril 2 until
April 10, 1995.



pursuant to the request. (2/73-74) Crone said the only request
Hess made in jail was for help with his dreans. (2/79) Considering
Hess' history of making up stories, Crone probably ignored the
request. Nowhere in the record does Crone ever even suggest that
the April 10 interview resulted from Hess' request. Instead, he
testified that he had Hess brought in to | ook at a photo |ine-up,
although it is hard to i magi ne who el se he suspected. (2/75)

Qur interpretation of the facts of this case obviously differs
fromthat of Appellee.® On the evening of April 10, 1995, Crone
arranged to have Hess, his wfe, Juli, and Ll oyd Sawer all brought
into the crimnal investigation division. Hess was left in an
interrogation roomwaiting while Crone tal ked to Sawer. Appellee
asserts that Hess was there to | ook at a photo |line-up while Crone
gquestioned Sawyer. Al t hough Crone did so testify, there was no
evi dence that Hess was ever shown a line- up or that Crone had any
suspects to put in a line-up, nor was there any testinony as to why
Sawyer was there as both Allen and Crone testified throughout the
trial that Sawer was not a suspect. As far as we know, Hess was
not told why he was there. Thus, he was left in a roomwondering
what was going on. Hess believed that his wfe was in the
bui | di ng, which was true at sone point. He kept asking for her but
was put off. (13/1266-74) Hess testified that he had been taking
[ithium and klonopin prior to his arrest but that the nedication
had been taken from himand he had gone into a deep depression.

Agai n, Appellee insinuates that Hess started the conversation

> See Brief of Appellee, pp. 29-30.
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with Giner about telling the truth. It seens apparent fromthe
quotation in Appellee's brief,® that Giiner did so. W know for
certain that Giner approached Hess who was sitting alone in a room
wai ting for Crone, and began a conversation. Thus, the case is not

in any way conparable to Davis v. State, 598 So. 2d 1182 (Fl a.

1997) (officer expressed disappointment in defendant who then
conf essed). Al t hough Appellee asserts that Giner nerely told
Crone that Hess wanted to talk to him he omts the fact that this
was after Hess had "confessed" to Giner, wthout Mranda warnings,
that he was the shooter. (2/79, 84-85)

The entire situation at the sheriff's departnent that night is
suspicious. Surprisingly, Captain Giner talked to both Hess and
his wife prior to turning them over to Agent Crone to take their
taped statenents. (12/1186) Wile Crone interviewed Sawer (who he
claimed was not a suspect), he left Hess sitting alone in a room
which Griner then entered and started his speech about telling the
truth. In the neantinme, Hess said he knew his wife was al so there,
al though the officers would not Iet himsee her.” After Hess nade
the incrimnating statenents to Giner, Crone talked to him for
t hree hours before taking a taped statenent. (2/61-63; 12/1180; 12/
1092-93) Crone adm tted discussing Hess' blackouts and need for
mental health treatnent, and may have al so di scussed prosecuting

Hess' wife. Hess was despondent from|l ack of nedication, and made

6 Brief of Appellee, p. 29.

" Oher testinony indicated Juli was not brought in until
2:00 a.m (12/1184)
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adm ssions that were not accurate, based on the evidence. Hess'
w fe al so changed her story that night, inplicating Hess, allegedly
because she was threatened with prosecution. (12/1184)

Al t hough Hess nmade further adm ssions during the next 2 days,
each story varied fromthe last.® All statenents were made w t hout
counsel , al though Hess showed Crone his invocation of rights on the
11th, if not sooner. Hess never turned over a gun or wallet or
credit cards or gave the officers any physical evidence to
substantiate his guilt. At trial, he said he made it all up and
knew nothing about the hom cide. Thus, his adm ssions are
gquestionabl e at best.

Appel | ee again asserts that an objection to the "totality of
the circunstances" is not preserved. The defense argued that Hess
right to counsel had been violated. The totality of the
ci rcunstances i s not the objection, but the theory under which this
Court determ nes whether a violation occurred. Again, we point out
t hat defense counsel would have expanded his argument had Guthrie
v. State not been the precedent in the Second District at that
tinme, and squarely on point.

Appel l ee points out that Allen testified that Hess knew
information that only the perpetrator would know. This evidence
was that the wallet was trifold and the ATM card was taken. O
course, how Gall oway was shot was on the news at noon the day of
the crime. By the tine Hess did the dream sequence wal k-t hrough,

he had spent at | east seven hours talking with | aw enforcenent, and

8 See "Statenent of Facts" in Appellant's Initial Brief.
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had seen photos of the crinme scene on TV and in the papers. Hess
said he knew the wallet was m ssing because the nedia called it a
r obbery. Hess testified that the officers spoke with him many
ti mes about the cases when the conversations were not taped. (2/38)
All en said that Hess tal ked to nunerous people about his dreans,
including a priest, psychic, and |aw enforcenent officers at a
| ocal precinct. (11/839) Wuo knows how many ot her | ocal precincts
he visited?

During the dream sequence, | aw enforcenent encouraged himto
tal k about an ATMcard. He first said the guard (which was himin
the dream) did not have one; then that the perpetrators kept it;
then they tried to use it at an unknown bank and then the
perpetrator got mad and cut it up. (11/899-919) Interestingly,
Hess did not know what bank issued the card or at which bank the
perpetrator tried to use the card. That the card was issued by
Barnett Bank and the perpetrator tried to use it at Barnett Bank
indicates that the perpetrator knew which bank issued the card.
When Hess finally clainmed he was responsi ble for the shooting, he
said the gun went off accidentally, while in his pants pocket. He
did not know what kind of gun or anmmunition was used. (13/1201)
The jury nust have concluded that Hess was the perpetrator he
described in the dream sequence -- the sanme evidence Allen found
insufficient to support an arrest in 1993. (11/932-34)

Al t hough defense counsel nmy not have argued all of the
factors brought out in our Initial Brief, nost of themwere brought

out during the testinony at the suppression hearing; thus, the

13



trial court was aware of them and shoul d have consi dered them and
rul ed based on the totality of the circunstances. Davis, 698 So. 2d
1182. Additionally, defense counsel renewed the notion at trial,
giving the trial judge (who was not the judge at the suppression
hearing) an opportunity to make a new ruling based on the tria
testinmony in addition to the suppression testinony. He declinedto
do so.

Al t hough Appel | ee conpares this case wwth Wal ker v. State, 707

So. 2d 300 (Fla. 1997), in which relief was denied, the case at
hand i nvol ves nuch nore than nerely six hours of questioning and

coercion. This case is nore simlar to Sawer v. State, 561 So. 2d

278 (Fla. 2d DCA 1990), discussed in our Initial Brief, especially
because | aw enf orcenent had not hi ng nore t han suspi cion that either
Sawyer or Hess were the perpetrators, and | aw enforcenent used both
def endants' histories of blackouts to underm ne their reliance on
their own nenories.

In this case, when Giner was |lecturing Hess about telling
the truth, Hess said nmaybe he was not telling the truth because of
his bl ackouts. (2/63) Crone testified that he di scussed bl ackouts
W th Hess on April 10, before Hess gave his statenent. (12/1172-78)
During the video wal k-through he also conplained of a headache.
The penalty phase record also showed that Hess had a brain
infection as an infant, could not keep a job, was chronically
depressed, suffered headaches, blackouts, and hyperactivity, and
tended to fabricate to nmake hinself | ook inportant.

| SSUE 1|
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THE TRI AL COURT ERRED BY FAI LI NG TO GRANT THE
DEFENSE MOTI ON FOR JUDGVENT OF ACQUI TTAL OF
PREMEDI TATED MURDER BECAUSE THE STATE
PRESENTED | NSUFFI CI ENT EVI DENCE THAT THE CRI ME
WAS PREMEDI TATED.
Appel l ee has set out a list of evidence which the State
bel i eves to be "conpetent substantial evidence."?®

(1) The evidence that Hess told sonmeone (the other overheard
from anot her room) that a security guard was shot that norning is
not conpetent evidence that Hess commtted this nurder, because
Gal l oway' s nurder did not happen for two nore days, and the facts
Hess provi ded were very general.

(2) Although Hess told Warren he usually carried a gunin his
car, and had another at hone, he did not happen to have it that
day. He later admtted to Partington and Allen that he did not own
any firearms. (11/974-79; 12/1001) The State had no evi dence that
he ever owned a firearm Even if he did, this is not conpetent
evi dence that he killed Gall oway. Many peopl e own guns.

Hess told the nmen that there was information the police had
not given out, to explain how he knew about the nmurder two days
early when Warren asked why | aw enforcenment took so long to rel ease
the news story. Hess said it was standard police practice to
wi thhold information until they had done sone i nvestigation to keep
peopl e fromgetting pani cky and putting weapons in their cars. (10/
740-41) This was just Hess' way of explaining away sonethi ng he
made up two days earlier

Hess told lots of other stories. He said Galloway had worked

° Brief of Appellee, p. 39.
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for Weiser Security for awhile and he had told himnot to go to
Pi nkerton, that "they" were going to get himkilled, but Galloway
said it was good noney. (10/734) Glloway had never worked for any
security conpany except the private conpany at Lake Fairways. (11/
970) No other witness confirmed that Hess ever nmet Gall oway. (11/
985) He could not renmenber Galloway's nane. Moreover, this does
not show preneditation.

(3) None of this shows preneditation. Although Allen may have
so testified, other evidence showed that the nedia covered the
shooting which was on television |ater the sane day. As discussed
under Statenent of Facts, p.2, there was little that Hess knew and
many ways he could have |earned the information. Warren said,
during the surveillance taping, that Hess did not tell them
anyt hi ng about the crinme he did not say Monday before it occurred.
(10/763) By the tine of Hess' 3-hour discussion with Hess, there
certainly had been nmuch nedia coverage. Hess was interested in
security and may have asked questions of various w tnesses or
of ficers.

(4) None of this shows preneditation

(5) Hess told Allen that he had worked at a guard post simlar
to Lake Fairways, and had driven by Lake Fai rways every day on the
way to his post. (11/811,974-79; 12/1001) He knew there were two
guards and the roving guard canme back to the guard house
periodically. (11/814-15) It is obvious that Hess was obsessed
Wi th security guards. The remainder of this section only shows

t hat Hess changed his story over and over and over again. It has

16



nothing to do with preneditation

As to Appellee's attenpted rebuttal of our showi ng that the
crime was not preneditated,

(A) Although Hess told Allen he had driven by Lake Fairways
at about ten that night, he testified |ater that he worked that
night. The State apparently never attenpted to verify it. Even if
he did drive by, he may have intended only to talk to the guard.

(B) If Appellee is suggesting that Hess killed Gall oway so
that he could blame it on Sawyer, this is a bit far-fetched and was
not even suggested at trial. |If this were the notive, why didn't
he kill Sawyer? Besides his statenent that Gal |l oway was once rude,
he al so described himas a very nice man, a "very sweet old man."
(10/734) At trial, Hess said he never net Galloway and the State
produced no evidence that he had, other than Hess' statenents.
This one coment -- that Gall oway once was rude -- hardly supports
a preneditated killing. Because no one knows how the guard was
really killed, we cannot speculate that it was preneditated.

Appel l ee cites Peterka v. State, 660 So. 2d 59 (Fla. 1994), in

whi ch t he defendant's possession of the victim s property supported
prenmeditation. In this case, none of Galloway's property was ever
found, nor did anyone explain what happened to it, other than the
ATM card "eaten" by the ATM

In attenpting to rebut Mungin v. State, 689 So. 2d 1026 (Fl a.

1995), and Norton v. State, 709 So. 2d 87 (1997), Appellee notes

not hi ng showi ng preneditation -- certainly not that he disliked

Sawyer, nor that sone of his stories, and that of his wife, were
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i ndi cative of preneditation. In Rogers v. State, 60 So. 2d 237

(1995), the evidence indicated a struggle, which was Hess' final
version prior to trial. That Hess may have studi ed the | ayout of
Lake Fairways does not nean he intended to kill the guard.

Simlarly, in Brown v. State, 644 So. 2d 52 (Fla. 1994), the

def endant was arrested with the victims credit cards and wal | et.

Fi nney pawned the victims VCR Finney v. State, 660 So. 2d 674

(Fla. 1995). In Sager v. State, 699 So. 2d 619 (Fla. 1997), and

Voorhees v. State, 699 So. 2d 602 (Fla. 1997), Sager and Voor hees

had been with the victimdrinking, and they confessed to various
peopl e. They had nmade | ong distance calls on the victims card.

As in Mahn v. State, 23 Fla. L. Wekly S219 (Fla. 1998), Hess'

taking of the wallet may have been an afterthought as Hess had no
reason to want to rob Gall oway.
ISSUE I11

THE TRI AL COURT ERRED BY FAILING TO GRANT A

JUDGVENT OF ACQUITTAL AS TO FI RST- DEGREE

FELONY MJURDER BECAUSE THE STATE PRESENTED

| NSUFFI Cl ENT EVI DENCE THAT HESS | NTENDED TO

ROB GALLOWAY

Appel l ee first asserts that this argunent was not preserved.

While this may be true, it does not matter because this Court nust
review every death case to determ ne whether the State presented
sufficient evidence to support the verdict, regardl ess of whether

the issue was raised. WlIllians v. State, 386 So. 2d 538, 541 (Fl a.

1980) ("As is our duty in death penalty cases, we have thoroughly
exam ned the entire record in this case and find the evidence nore

than sufficient to support appellant's conviction."); Aldridge v.
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State, 351 So. 2d 942 (Fla. 1977); Fla. R Crim P. 9.140(h)
(requires that capital cases be exam ned for sufficiency even if
i ssue not raised on appeal). 1In this case, a review of the entire
record shows that the State presented insufficient evidence of
fel ony murder to support Hess' conviction.

The cases cited by Appellee are distinguishable because, in
t hose cases, the State presented uncontroverted evidence that the
defendant robbed the victim and that it was not just an

afterthought. In Atwater v. State, 626 So. 2d 1325 (Fla. 1993),

for exanple, the prosecutor presented evidence that Atwater had
obt ai ned noney fromthe victimbefore; that the victimwas afraid
of the defendant; that the defendant had told a friend that he was
not going to give Atwater any nore noney. There was evidence that
the victimhad noney in his trousers pocket and when he was found
t he pockets were both pulled out and only a few pennies were on the
fl oor. 626 So. 2d at 1328. In the instant case, there was no
concl usi ve evi dence that Hess knew the victi mand no evidence that
the victim had noney in his pockets. Al t hough the wallet was
m ssing, the perpetrator may have taken it as an afterthought, as
he had no notive to rob the victim Moreover, Hess described the
wal | et as dark or black when the victims wife said it was canel
colored. It was never found.

Simlarly, in Brown v. State, 644 So. 2d 52 (Fla. 1994), the

def endant was arrested with the victims credit cards and wal | et.

Fi nney pawned the victims VCR Finney v. State, 660 So. 2d 674

(Fla. 1995). In Sager v. State, 699 So. 2d 619 (Fla. 1997), and

19



Voorhees v. State, 699 So. 2d 602, 613-14 (Fla. 1997), Sager and

Voor hees had been wth the victi mdrinking. Voorhees admtted that
while the victimwas tied up, Voorhees and Sager searched his house
| ooking for things to steal and that they had taken the victims
remai ning cash from his pockets. This was consistent with the
evi dence adduced at trial. Sager's statenents did not contradict
the evidence that Voorhees actively participated in the crine but
rather tended to support it. Sager stated that Voorhees gave Sager
t he phone cords to tie up the victim and was | ooking around the
apartnment for things to steal. The evidence showed that Voorhees
and Sager took the victims car, ATM card, and tel ephone calling
card; that they drove to several ATMs, where they attenpted to
wi t hdraw noney fromthe victims bank account; and that they used

the victims calling card. Voorhees. As in Mahn v. State, 23 Fl a.

L. Weekly S219 (Fla. 1998), Hess' taking of the wallet may have
been an afterthought as Hess had no reason to want to rob Gal | ownay.
Hess and his wife both worked. There was no evidence of a
drug of al cohol problem No evidence indicated Hess needed noney.
If he did, there would certainly be better places to rob. One
woul d not expect a security guard to carry nuch cash. The
perpetrator got little -- a tank of gas and a notel roomhe did not
need, and a bunch of credit cards he nust have disposed of. W
don't know if there was any cash.
| SSUE |V
BASED UPON THI S COURT'S STATUTORY OBLI GATI ON
TO REVI EW THE FACTS OF EACH CASE I N WHI CH THE
DEATH PENALTY IS | MPOSED TO ASSURE THAT THE
STATE PRESENTED SUFFI Cl ENT EVI DENCE TO SUPPCORT
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THE CONVI CTI ON, THI S COURT SHOULD VACATE HESS'
CONVI CTI ON AND SENTENCE AND DI SCHARGE HI M FROM
FURTHER PROSECUTI ON

This is an exceptional case. As Appellee notes, our argunent
sounds like ajury argunent. This is required, however, to explain
why the State's evidence is insufficient. Besides a |ack of
evi dence, other than hearsay and i nnuendo, the evidence the State
presented to the jury all conflicted wwth the State's other
evi dence (or |ack thereof) and, often, with the physical evidence.
VWhile it is true that the jury can decide to believe one w tness
over another, in this case, they apparently believed one wtness
whose testinony could not have been true based upon the State's
physi cal evidence.® W are not asking this Court to usurp the role
of the jury, but, instead, to evaluate the State's evidence to
determ ne whether it was sufficient to convict a man of first-
degree nurder, and sentence himto death. This is not a "wei ght of
t he evidence" argunent, but a sufficiency argunent.

Appel | ee suggests that we are asking this Court to concl ude
that state witnesses Allen, Crone, Sawer, Juli Hess, Lindsey and
Wal ker should not be believed. This is not true. In a few
i nstances we nmay have suggested that a state wi tness was m st aken

as to his recollection, but the only witness that does not deserve

10 Juli Hess is the only State w tness who provi ded any
testi nony agai nst the defendant other than | aw enforcenment
recountings of Hess' nyriad of prior stories. Her testinony was
beyond belief. She said they stayed at Lake Fai rways 30 m nutes
before returning to the Shell station where she worked to get gas
using the victims credit card. Additionally, the police
searched for the gun where Juli suggested that Hess threw it over
the bridge, to no avail. (See our Initial Brief for other
exanpl es) .
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belief is Juli Hess. This is because other state evidence showed
that what she told the jury could not have been true.

As Appellee asserts, it is true that, besides Hess'
statenents, the State had the testinony of Juli Hess.! \Wat
Appel l ant intended to assert was that, other than Hess' statenents,
the State had no direct evidence. Juli's testinony was entirely
circunstanti al . She did not say that she saw her husband shoot
Gal | oway or that she saw the gun. |If her testinony were believed
or believable, Hess could have walked up to talk to the guard,
found him dead, taken his wallet and a gun on the ground, and
returned to his car, |ater deciding to di spose of the gun. He told
Agent Allen at one tinme that he |iked to see how cl ose he coul d get
to guards before they saw him W are not suggesting that this
happened, but Juli's testinony is as consistent wwth this theory as
with the theory that her husband shot Gall oway.

Furthernore, as Appellee points out, Juli testified that she
signed for the gasoline, although the FDLE report said that neither
Juli's nor John's signature matched the ones on the receipts. (11/
995, 12/996-97) She said her husband unsuccessfully tried to use
the victims ATMcard, but the State's witness said the fingerprint
taken from it was not his. (11/932) Juli testified that her
husband signed the victims name on the hotel registry, although
Agent Allen said that the night clerk at Evergl ades Towers where
Gal loway's credit card was used, described the man who registered

as a white male, six foot to six-two, inhis late thirties or early

11 See Brief of Appellee, p. 60.
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forties, 190 pounds, with brownish, slightly graying hair, driving
a classic red Ford Miustang, around 1964 or 1965. (11/934,942-43)
Allen admtted Hess did not match Gore's description, and his car
was a white Fiesta. (11/945) Nor did the signature match that of
John or Juli Hess.

Appel | ee attenpts to explain why the sheriff's departnent was
unable to substantiate Hess' adm ssions by noting that Juli
testified that Hess all egedly stopped on a bridge and she did not
see a gun afterwards. As a matter of fact, she did not see a gun
before either. She only said that she saw what |ooked |ike the
outline of a gun under Hess' shirt which was not tucked into his
pants, and she did not see it wuntil Hess returned from Lake
Fai rways. Moreover, |aw enforcenent searched under the bridge and
did not find a gun. Since Juli was going through the wallet and
using Galloway's credit cards, surely she woul d have known i f Hess
threw the wallet over the bridge. She did not say he threw his
pants (wth a hole in themif his confession were true) over the
bri dge. Fi ngerprints and handwiting cannot be thrown over the
bri dge.

Juli's testinony was so unbelievable that it is hard to think
of it as evidence. Further, it was very convenient that all of her
testinony was inconclusive, i.e., she did not actually see Hess
shoot Gall oway; she did not actually see the gun; and she did not
actually see Hess throw it over the bridge. Nor does any of this
testinony al one prove that Hess commtted the crine -- it is al

circunstantial. She gave four prior statenments in which she clai ned
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no know edge of the crime. She changed her statenent on the night
Hess "confessed," when both she and Hess had been brought to CI D at
the sane tine. (2/1184-86) Al though Juli testified to having
comm tted nunerous felonies for which she was not prosecuted, she
testified that Agent Crone threatened to arrest her for nurder
unl ess she inplicated Hess. (12/1067)

Al t hough, as Appell ee has pointed out, this Court is not the
trier of fact, Agent Crone testified that they had not yet deci ded
whet her to prosecute her, which is consistent with her testinony of
a threat, perhaps inplied rather than direct, rather than a deal.
Perhaps Juli felt threatened by what Crone explained to her that
she coul d be charged w th, which Crone believed was only the truth.

Appel | ee argues that Agent Allen denied having told Hess
details about the crine. The trial was two years after the crine
and nenories may have faded sone. Al l en conducted a three-hour
interview with Hess two or three days after the crinme, which was
apparently untaped. Most of the information Hess gave to Allen
proved to be untrue. (11/806-08) W are not suggesting that Allen
lied, but that Hess could easily have gl eaned information fromhis
gquestions or seen photos inthe file. W know fromthe wal k-t hrough
that Allen attenpted to get Hess to tal k about the ATM card after
Hess said there were no credit cards, and deni ed that the guard had

an ATM card. ' Allen also testified that Hess tal ked to nunerous

12 Agent Allen asked, "Wat are they doing with your
wal l et?" Hess said they were | ooking for noney. They found only
a driver's license and security license. Agent Allen said,
"[w] hat about credit cards. . . ?" Hess said he did not have any
credit cards. He said the nmen were | ooking for an ATM card but he
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peopl e about his dreanms, including a priest, a psychic, and |aw
enforcenent officers at a local precinct. (11/839) Agent Crone
said that, two years |later, they showed Hess the notel receipt and
a photo of the notel, which he did not recognize. Crone did not
remenber whet her they showed himcrinme scene photos. (12/1168-69,
1183)
At the suppression hearing, Hess testified that when he nade

a second statenent April 2, 1995, Agent Crones told hi mnuch about
t he case and showed hi m"so nuch" [evidence?] in the interrogation
room (2/44) Could this have al so happened when Agent Allen first
interviewed Hess for three hours a few days after the nurder?

Appel | ee asks, "what is the reasonabl e hypothesis of another
perpetrator that this Court should adopt?"'® |f Hess is not guilty,
who did commt this crinme? There are several possibilities.
First, it may have been soneone who nerely wanted to rob Gl | oway,
al t hough one woul d not expect a security guard to carry a |ot of
noney when on duty. Alternatively, it m ght have been soneone who
knew Gal | oway and had a grudge agai nst him

It mght have been Lloyd Sawyer, despite his denial.

didn't have one. Allen asked whether the guard had an ATM card
and if they got it. Hess said he only renenbered that they got
his (Hess') wallet. He led themto a grassy area where they
"tossed" what they took. They kept only the gun and ATM card.
They tried to figure out the code, but the card was "eaten" by an
ATM machi ne. He did not renenber where. (11/899-02)

13 See Brief of Appellee, p. 61.
14 Al t hough Appellee notes that both Sawyer and Juli Hess
denied commtting the crine, this does not nean they did not.

Hess al so denied commtting the crinme and was convicted. Neither
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Al t hough Hess eventually said he made up the story about Sawyer
(12/ 1092), he told the officers on several occasions that Sawer
was the perpetrator. LlIoyd Sawer was 32 years of age, about 6 feet
tall, 22 pounds with brown hair. Unlike Hess, he had a conceal ed
weapons permt and owned handguns. (11/1022-23) Hess said that he
| ooked |i ke the drawi ng of the perpetrator based on the description
given by the hotel clerk. (12/1165-67)

Agent Crone testified that on April 10, 1995, he | earned that
Sawyer had been working on the night of the hom cide. (2/79) Sawyer
testified at trial, however, that he was not at work. |Instead, he
becane ill and called in a replacenent. Sawyer said he was working
at a guard post about ten mnutes fromthe Charlotte County |line on
the night of the homcide. He did not feel well so called in a
repl acenent (Sweeney) who arrived at m dnight. Sawer stayed until
1: 30 to expl ain what needed done. At the tine of trial, he did not
know Sweeney's whereabouts. (11/1022-24) Thus, no one was able to
substantiate the tinme Sawer left his post. It seens unusual that
he woul d need to stay for an hour-and-a-half to explain what the
guard needed to do, especially when he was ill.

Athird possibility is Juli Hess. In fact, Hess testified in
court that he was covering up for his wife. Although she probably
did not commt the nmurder by herself, she may have had a boyfriend
who hel ped her; perhaps, a man who drove a red Miustang. Although
Juli would not seemto have a notive, neither did John Hess. Jul

apparently had no alibi and appears to have had a boyfriend. (12/

Sawyer nor Juli Hess had an alibi.
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1071-72) Juli seens nost likely as it would al so account for Hess
knowi ng details of the crine. Mreover, his relatives testified
that he had a history of taking the blane for others, having done
so for his siblings and his first wife.

Appel | ee asks how t he "unknown perpetrator” theory is possible
based on Juli Hess' testinony. |If Juli was the perpetrator then
the answer is obvious. O herwi se, Juli may have fabricated her
testinony based on what she knew about the crine. By then, her
husband had been arrested and she had been brought into the
sheriff's office for further questioning. Her husband was maki ng
"adm ssions" and Agent Crone was suggesting that she could be
prosecuted. As discussed in our Initial Brief, her testinony did
not coincide with her husband's "adm ssions,” and was not verified
by any physical evidence.

Al t hough this Court is not the weigher of fact, to a |arge
extent, Juli's story was counteracted by the State's physical
evi dence, or |ack thereof, and was not possible, based on other
irrefutable evidence. Juli was not even sure she heard gunshots.
| f they had stayed at Lake Fairways for 30 m nutes, they could not
have bought gasoline, as she also testified, at the Shell station
where she worked at 12:36 a.m as was indicated by the receipt. By
itself, her testinony was insufficient to convict Hess.

The State presented evidence concerning the crinme and
testinony fromseveral |aw enforcenent officers. They played the
tape of Hess' conversation with Warren and t he undercover officer

at Hess' job site, two nights after the hom ci de; the audi ot ape of
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t he wal k-t hrough during which Hess allegedly recited information
from his dreamm and his confession to having accidentally shot
Gal | oway, made two years later. The only information they all eged
that he had which |aw enforcenment had not released was that the
perpetrator had taken an wall et and ATMcard, * and Hess' know edge
of the layout at Lake Fairways, which he may have known because he
too was a security guard. All of his knowedge is easily
expl ai nabl e. If law enforcenent did not release these details,
per haps the nedia did, or perhaps Hess tal ked to a deputy on patrol
or listened to the police radio. The State presented no physi cal
evi dence connecting M. or Ms. Hess with the hom cide.

In Long v. State, 689 So. 2d 1055, 1057-58 (Fla. 1997), this

Court dism ssed because the State's only evidence that Long
commtted the crinme were a hair and a fiber, neither of which were
concl usi ve. The State bears the responsibility of proving a
defendant's guilt beyond and to the exclusion of a reasonable

doubt. Cox v. State, 555 So. 2d 352 (Fla. 1989). Although the

guestion of whether the evidence is inconsistent with any other
reasonabl e inference is a question of fact for the jury, Holton v.

State, 573 So. 2d 284 (Fla. 1990), cert. denied, 500 U S. 960,

(1991), nevertheless, a jury's verdict on this issue nust be

reversed on appeal if the verdict is not supported by conpetent,

15 Hess said the wall et was dark or black when Ms.
Gal loway said it was canel. As previously nentioned, during the
dream sequence, Allen sort of led Hess into the ATM story.
Mor eover, what would one do with an ATM card other than try to
use it at a bank? Hess did not know which bank issued the card
or which bank the perpetrator went to.
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substantial evidence. Evidence that creates nothing nore than a
strong suspicion that a defendant conmtted the crinme is not

sufficient to support a conviction. Cox; Scott v. State, 581 So.

2d 887 (Fla. 1991); WIllianms v. State, 143 So. 2d 484 (Fla. 1962).

As in this case, other evidence suggested Long could have comm tted
the crime, but the evidence was insufficient to convict. The sane
is true in this case.

This Court mnust exercise its procedural responsibility to
review all of the evidence in a death case to assure that it is
conpetent and substantial evidence to support the verdict.

| SSUE V
THE TRI AL COURT ERRED BY FI NDI NG TWO STATUTORY
AGGRAVATORS, WHI CH THE STATE FAI LED TO PROVE,
AND BY FAILING TO FI ND ESTABLI SHED STATUTORY
AND NONSTATUTORY M TI GATI ON.

1. No Significant H story of Prior Crimnal Activity

Appel | ee asserts that the trial court did not err by relying
on Hess' sexual m sconduct convictions which occurred about two
years after the murder and for which he was convi cted about a nonth
before the conviction in this case. The crux of Appellee's

argunent is that this Court made an aberration® in Santos v. State,

629 So. 2d 838, 840 (Fla. 1994), which should now be corrected.
Appel l ee failed to note various other cases which show this
Court's opinion in Santos was not an aberration. For exanple, in

Harvey v. Dugger, 656 So. 2d 1253 (Fla. 1995), this Court stated:

6 The aberration was from (fromRuffin v. State, 397 So.
2d 277, 283 (Fla.), cert. denied, 454 U S. 882 (1981), and Scul
v. State, 533 So. 2d 1137, 1143 (Fla. 1988), cert. denied, 490
U.S. 1037 (1989) (contenporaneous crines are not prior history).
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Harvey argues . . . that the mtigating circunstance of
| ack of a significant history of prior crimnal activity
existed in Harvey's case because of Scull v. State, 533
So. 2d 1137 (Fla. 1988), cert. denied, 490 U. S. 1037, 109
S.C. 1937, 104 L.Ed.2d 408 (1989), which was deci ded

after Harvey. In Scull, we found when considering the
exi stence of this mtigator, the term "prior" means
before the commission of the murder. In the instant

case, the basis of the trial court's rejection of this
m tigator was because Harvey had escaped fromjail while
awaiting trial on the murder charges. W reject Harvey's
contention because at the tinme of Harvey's sentencing,
the |l aw provided that any significant crimnal activity
"prior" to sentencing precluded the finding of this
mtigating circunstance. Ruffinv. State, 397 So. 2d 277
(Fla.), cert. denied, 454 U S. 882, 102 S.C. 368, 70
L. Ed. 2d 194 (1981). Scull was not a fundanental change
in the law that requires retroactive application. See
Lucas v. State, 568 So. 2d 18 (Fla. 1990) (prosecutor's
jury argunment that mtigation of no significant prior
hi story of crim nal conduct shoul d be rejected because of
cont enporaneous crimnal conduct in violation of Scul
was not fundanental error).

656 So. 2d at 1257-58 (footnotes omtted).
In Pardo v. State, 563 So. 2d 77, 81 (Fla. 1990), this Court

not ed t hat

Cont enpor aneous cri m nal conduct cannot be consi dered
as prior crimnal activity. Scull. However, it would be
absurd to say that Pardo, who had already nurdered two
people, had no significant history of prior crimnal
activity when he commtted the |ast seven nurders. Only
the criminal activity, not the convictions for that
activity, must occur prior to the murders for which the
defendant is being sentenced. Perry v. State, 522 So. 2d
817 (Fla. 1988).

Accordingly, Santos was not nerely an aberration.

Appel l ee' s assertion that punching a police chief at age 16,
whil e standing up for his high school girlfriend, and later wfe,
supports this factor. The State failed to prove that this was true
and it was not substantial.

| SSUE VI
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THE TRI AL COURT ERRED BY FAILI NG TO FI ND AND
G VE SIGNIFICANT VWEIGHT TO THE M Tl GATORS
SUBM TTED BY HESS.

That Hess realized his children were better off where they
were, and that he was incapable of raising them properly does not
mean he did not |love themand did not feel terrible about | osing
t hem Hess obviously realized he had enotional problens that
prevented his caring for them Wen he did have them however, he
tried hard to take care of them The judge found in mtigation
that he was a caring father.

Appel | ee suggests, at page 85, footnote 13, that Hess is a
pychopat h or sociopath, now known as an anti-social personality
di sorder because he and his sister testified that HRS told them he
had a character disorder. Hess interpreted this as not being able
to get along with others. Actually, his "character" disorder, if
a real diagnosis, was probably a Personality Disorder. The DSM IV
lists el even types of personality disorders: Paranoid Personality
Di sorder; Schizoid Personality Di sorder; Schizotypal Personality
D sorder (detachment from social relationships); Anti-social

Personality Disorder (disregard for and violation of rights of

ot hers); Borderline Personality Di sorder (itnstability in
i nt er per sonal rel ati onshi ps, sel f -i mage, and affects and
i mpul sivity); Hi strionic Personal ity Di sor der (excessive

enotionality and attention seeking): Narcissistic Personality
Di sorder (grandiosity, need or attention, lack of enpathy);
Avoi dant Personal ity Di sorder: Dependent Personality Di sorder, and

Personal ity di sorder Not O herw se Specified. Anerican Psychiatric
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Associ ation, D agnostic and Statistical Manual of Mental Di sorders

(4th ed., p. 629). Hess appears to fall into several of these
categories but not the Anti-Social Personality D sorder category.
H's problenms seem to be mainly those involving grandiosity,
attention-seeking and lack of self-inage. The nedication he
testified to taking, however, Lithiumand Klonopin, are generally
prescribed for Manic Depression and seizures, panic disorder or

anxi ety. Physicians Reference Guide, (Pocket Book, 1998).

It appears fromAppellee's brief that the trial court did find
all the non-statutory mtigation presented. Appellee lists nearly
twenty nonstatutory mtigators. The only problem is that he
accorded nost of it little or slight weight even though it was
supported by Hess' sister and other relatives, inletters, and was
unrebutted by the State. As Appellee notes, the weight of the
mtigators is generally left to the trial judge; however, in cases

such as Santos v. State, 591 So. 2d 160 (Fla. 1991), this Court

found that, despite trial court's findings, the two statutory
mental mtigating factors existed and the aggravating factor of

cold, calculated preneditation did not exist. See also, Crunp v.

State, 622 So. 2d 963 (Fla. 1993) (crime was not CCP); cf. Maul den
v. State, 617 So. 2d 298 (Fla. 1993) (aggravating factors
i napplicable); Crunp v. State, 654 So. 2d 545 (Fla. 1995); (court

failed to consider nunerous nonstatutory mtigation presented.)
| SSUE VI I
THE DEATH PENALTY IS NOTI' PROPORTI ONATELY

WARRANTED I N THI S CASE BECAUSE THE M Tl GATI ON
OUTVEI GHS ANY AGGRAVATI NG CI RCUMSTANCES.
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It is quite obvious that Hess had nental and enotiona
problens despite Appellee's argunent that he presented no
psychol ogi cal evi dence. The fact that he told |aw enforcenent
story after story after story, al | di ffering, and many
incrimnating, does not indicate a man with all of his faculties
intact.! Moreover, he, his sister and nother (in a letter) told
of a serious brain ailnment Hess suffered as an infant. They
testified he was in <classes for children wth |earning
disabilities; that he was severely depressed, and that he had | ost
his children to HRS due what he called a "character" disorder

Appel | ee observes that our reliance on Maxwell v. State, 603

So. 2d 490 (Fla. 1992), is odd.'® W relied on that case only for
the proposition that the court nust consider and weigh any
uncontroverted evi dence presented by the defense in penalty phase.
In this case, we refer to testinony of Hess and his sister
concerning his prior nental and adjustnent problens. The Maxwel |
court noted that "we . . . nust construe [the evidence] in favor
of any reasonable theory advanced by Maxwell to the extent the
evi dence was uncontroverted at trial. As we stated in N bert, the
court nust find and weigh any mtigating circunstance established
by "a reasonabl e quantum of conpetent, uncontroverted evidence.'"
Maxwel I, 603 So. 2d at 492 (citation omtted). There was

absol utely no evidence presented that Hess did not suffer fromthe

7 Al t hough no psychol ogical testinony confirmed it, Hess
appeared to be a pathological liar. Law enforcenent also cane to
this conclusion, without the aid of a professional. (13/1243)

8 Brief of Appellee, p. 92 n. 16,
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mental problens described in the penalty phase. Under si gned
counsel is unaware of any case |aw or statute that nandates that
ment al or enotional distress be presented or corroborated by expert
testinony, as suggested by the trial court and Appell ee.

Appel l ee al so attenpted to distinguish dark v. State, 609 So.

2d 513, 515-16 (Fla. 1992), because O ark was drunk when he killed
a mn to get the man's job. Clark presented uncontroverted
evi dence of al cohol abuse, enotional disturbance and an abusive
chil dhood. This Court found only one remai ni ng aggravator, and held
that the strong nonstatutory mtigation nmade the death penalty
di sproportionate even though Cark's jury recommended death by a
ten to two vote. In the instant case, if either aggravator is
elimnated (see Issue V), Hess wll also have one aggravator
remai ni ng. Rather than being drunk or on drugs, he was nentally
ill at the time of the offense. He did not kill Galloway to get
hi s job, because only persons |iving at Lake Fai rways coul d work at
the guard gate. That he killed Galloway to rob hi mseens unlikely
because it was not shown that he was in need of noney (he had a job
and no drug or al cohol habit) and had no reason to believe that M.
Gal l oway had noney with him in fact, Appellee argues throughout
the brief that Hess had a grudge agai nst Gall oway, although there
was no evidence, other than Hess' statements, recanted at trial,
that he even knew Gl | oway.

Appel | ee unsuccessfully attenpts to conpare this case to

Mendoza v. State, 700 So. 2d 670, 697 (Fla. 1997). The portion of
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Mendoza quot ed by Appel | ee, *° di stingui shes that case fromTerry v.
State, 668 So. 2d 954, 965 (Fla. 1996), and Jackson v. State, 575

So. 2d 181 (Fla. 1991), for exactly the sane reason we argued in
our Initial Brief, and Appellee scoffed at inthis brief: that the
robberies that were used as aggravators were contenporarious in
Terry and Jackson, while Mendoza had a prior arnmed robbery
conviction. This |lessens the weight of the aggravator.

Moreover, the trial court in Mendoza found no history of drugs
or mental problens. In the instant case, the trial judge did find,
as a nonstatutory mtigator, that Hess was under the influence of
extreme nental and enotional distress, based on his nental
background, and gave it noderate weight. For the reasons discussed
in our Initial Brief, Issue VI, however, this should have been
treated as a statutory mtigator and gi ven great wei ght. For these
reasons, Mendoza is nothing like this case.

It is obvious that Hess is enotionally ill. The totality of
the circunstances and the mtigation presented here, conpared with
only one aggravator (the other is invalid), require the conclusion
that death is not a proportionate penalty in this case.

CROSS- APPEAL | SSUE |

WHETHER THE LOWNER COURT ERRED | N DENYI NG THE
PROSECUTOR' S MOTION IN LIMNE AND PERM TTI NG
DEFENSE COUNSEL TO ARGUE A COVPARI SON TO OTHER
CASES WHERE NO EVI DENCE HAD BEEN | NTRODUCED
REGARDI NG SUCH CASE

Appel l ee conplains, in cross-appeal, that, over the

prosecutor's objection, defense counsel conpared this case to those

19 Brief of Appellee, p. 93.
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of Ted Bundy, Jeffrey Dahner and Charles Manson. This Court has
repeatedly recognized that "wde latitude is permtted in arguing

to ajury." Thonmas v. State, 326 So. 2d 413 (Fla. 1975); Spencer

v. State, 133 So. 2d 729 (Fla.), cert. denied, 369 U S. 880 (1962).

The control of comments is withinthe trial court's discretion, and
an appel late court will not interfere unless an abuse of discretion
is shown. Thonms.

In Garcia v. State, 492 So. 2d 360 (Fla.), cert. denied, 479

U. S 1022 (1986), cited by Appellee, the defense attenpted to have
Garcia's sentence reduced to |ife because two acconplices had pl ea
bargained for |ife sentences and the third acconplice, tried |l ater,
recei ved concurrent |ife sentences. In Garcia, the Court expl ai ned
that proportionality had not yet been extended to cases in which
the trial court inposed life. 492 So. 2d at 368. Thus, Garcia is
not relevant to this case which deals with a jury considering
proportionality.

Appel | ee apparently could find no rel evant case other than

Herring v. State, 446 So. 2d 1049, 1056-57 (Fla. 1984), bearing on

the subject. In Herring, defense counsel wanted to bring in other
defense lawers to tell the jury about their clients. This is far
different fromthe brief nention of three fanous serial killers.
Even if defense counsel's argunent was not based on evi dence
in the case, it was relevant as to whether the jury should
recommend |life or death. Gbviously, this argunment did not di ssuade
the jury, which recommended death by an 8 to 4 vote, and therefore,

was harm ess, at nost. If Appellee wants a new penalty phase
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trial, however, Appellant is in agreenent.
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