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PRELIMINARY STATEMENT

Appel  ant, AKEEM MUHAMVAD, was the defendant in the trial

court below and will be referred to herein as “appellant” or
"defendant." Appellee, the State of Florida, was the prosecution
in the trial court below and will be referred to herein as

“appel l ee” or "the State."
The foll ow ng synbols will be used:
IB = Appellant’s Initial Brief

SB

Appel l ant’ s Suppl enental Initial Brief

R = The pl eadings portion of the record on appeal



SR

TV

Suppl enental Record

Transcript portion of the record on appeal by

vol une,

fol |l owed by the appropriate page nunber and

at times by the line nunber on the page, i.e. TV

20, 155/20 refers to volune 20, page 155, line 20.



STATEMENT OF THE CASE AND FACTS

The State accepts Appellant's Statenent of the Case and Facts
to the extent that it represents an accurate non-argunentative
recitation of the procedural history and facts of this case,
subject to the additions, corrections, clarifications, and/or
nodi fications which follow and which are set forth in the body of
this brief:

In regard to the first 1issue, appellant states that
imedi ately after the in-chanbers conference, state witness Aftab
Katia took the wtness stand and identified appellant as the
per petrator although he had not previously identified appellant (1B
21). It is msleading to indicate that M. Katia did not identify
appel l ant before taking the w tness stand. M. Katia testified
that prior to the shooting he had previously seen appellant in his
store (TV I X, 1701/6-12). On the day of the incident M. Katia
gave a statenent to the police and although he did not know
appel l ant’ s nane he nonet hel ess knew t he perpetrator and had seen

appel l ant before in the area (TV I X, 1712/ 1-1715/6).



SUMMARY OF ARGUMENT

IN RESPONSE TO INITIAL BRIEF OF APPELLANT
POINT I
This issue was not preserved for appellate review
Nonet hel ess, the trial court did not abuse its discretion by
conducting an in-chanbers interview of state witness Aftab Kati a,
who was fearful of testifying due to having received threats,
because his presence woul d not have contributed to the fairness of
thetrial. M. Aftab’s anticipated testinony was not di scussed and
t he conference was transcri bed. The only matters di scussed rel ated
to the threats received by M. Aftab.
POINT II
The testinony of Sandra DeShi el ds regardi ng the threat nmade on
her life by appellant was rel evant to prove appellant’s notive for
confronting and killing the victim Therefore, the trial court did
not abuse its discretion in admtting this testinony.
POINT III
This issue has not been preserved for appellate review.
However, the trial court did not abuse its discretion in overruling
appellant’s objection to Ms. Swanson’s testinony that the victim
told her that he was going to the courthouse to get an occupati onal

license. This was nerely background information and was not



offered for proof of the matter asserted. The coment was al so

quite harmess in light of the eyew tness testinony.

POINT IV
This issue has not been preserved for appellate review It
was not error for the trial court to conduct portions of voir dire,
which pertained to the general jury qualifications, outside the
presence of the defendant, because this portion of voir dire is not
a critical stage in the proceedings.
POINT V
The trial court did not abuse its discretion by renoving Ms.
Ranieri for cause, in that she repeatedly indicated that she did
not believe in the death penalty and that the only situations that
she mght be able to vote in favor of the death penalty woul d be
cases involving serial killers or like the Cklahoma bonbing. This
case invol ved neither, so Ms. Ranieri could not have foll owed the
| aw as instructed by the trial court. The only time Ms. Ranier
said she could follow the law was in response to a vague question
regarding the use of the electric chair in Florida. She never,
however, changed her original position toward the death penalty.
POINT VI

The portion of the State’'s closing argunment, that the



eyew t nesses’ perception of the events would have been influenced
by inter alia the fear and anxi ety they were experiencing nuch |ike
the fear anger and terror experienced by the victim was a fair
comment based on the record facts - Debra Holdren testified that
she sawthe terror on the victims face and how fri ght ened he was -
and if error was not so egregious as to warrant reversal. The
prosecutor’s argunent, that pictures in a photographic |ineup
shoul d be sel ected in such a manner that each of the individuals do
not | ook exactly or alnost the sane, was also a fair coment on
this record, in that Detective Walley testified that to be fair he
sel ected pictures of people with hair variations. Finally, the
State’s argunent that O ficer Russell had been given the tag nunber
of the getaway vehicle was also a fair comment on his testinony
that when he pulled in behind the suspect vehicle, he called for
and obtained additional specific information that confirnmed that
the vehicle he was following was in fact the suspect vehicle.
POINT VII

There is conpetent substantial record evidence to support a
finding of the “grave risk” aggravating circunstance. The evidence
shows that appellant fired nunerous shots directly at the Hol dren
vehi cl e, which contained four persons. Further, appellant shot

twce attenpting to hit Curtis Ream All of these individuals were



pl aced in great risk of death in addition to the victim

POINT VIII

Since the statenment made by Curtis Reamto Detective Walley
was admitted through Detective Walley, and appellant had the
opportunity to cross-exam ne Detective Wall ey, the statenent was
adm ssible in the Spencer hearing. Even if it was error to admt,
it would be harml ess and not anobunt to fundanental error, because
even without the testinony of M. Ream the four occupants of the
Hol dren vehicle were placed in great risk of death by appellant.
M. Reamis therefore unnecessary to fulfill the requirenents of
the “great risk” aggravating circunstance.

POINT IX

The record does not show that the trial court refused to
consider any mtigation. To the contrary, the sentencing order
indicates that the trial court reviewed the PSI and t he evi dence at
trial in determning what mtigation existed. The record shows
that the trial court performed a thoughtful and deli berate wei ghi ng
of the aggravating and mtigating circunstances. The trial court
was not obligated to nention in the sentencing order all mtigation
in the record, and the fact that he did not nention sone possible
mtigating circunstances nore |likely shows that he determ ned t hat

the evidence did not support a finding of the existence of these



ci rcunst ances.

POINT X
Appel I ant has not provi ded any adequate reason for this Court
to recede from Hamblen v. State, 527 So. 2d 800 (Fla. 1988).
POINT XI
The trial court did not abuse its discretion in denying
appellant’s pretrial notion to conpel disclosure of mtigating
evidence. To the extent that this notion was a general request for
Brady material, the decision of what information nust be di scl osed
rests with the State. Appellant has not denonstrated any Brady
violation, in that the information which he alludes to was in the
PSI, all of which appellant was aware of and whi ch was turned over
to appell ant. To the extent that the notion was a request for
di scovery, the State is not obligated under Fla. R Cim P. 3.220
to provide all information regarding mtigating circunstances.
POINT XII
Death is proportionate. Appel l ant took two | oaded guns in
search of Sandra DeShi el ds, who had stolen his noney. Appellant
went to the victi mand asked hi mwhere she was | ocated. The victim
apparently saw the weapons and started running away. Appel | ant
chased after him shooting himas they ran, and when the victim

finally fell to the ground in the mddle of the street with four



gunshot wounds, appellant fired two additional shots at cl ose range
into the victinm s head. Appel l ant has a significant crim nal
history, including two prior attenpted mnurders. One where
appel l ant robbed a victimin a parking ot and shot himwth a
sawed-of f shotgun. The other where appellant robbed and shot a
victimwho was waiting for a cab in front of his house. Appellant
al so put at least five people, in addition to the victim at great
risk of death. The mtigation was mninmal, nost of which was given
little weight, except for appellant’s difficult childhood, which

was gi ven sonme wei ght.

POINT XITI

Al t hough appel | ant wai ved an advi sory jury recomendati on, the
trial court has the discretion of still requiring one. Appellant
has failed to denonstrate howthe trial court abused its discretion
by requiring the advisory jury recomendati on.

POINT XIV

The two i nnocuous conments made by the prosecutor during the
penalty phase related entirely to the guilt phase evidence, were
harmess in nature and were not so outrageous as to taint the
validity of the jury's recomendation

POINT XV



This i ssue was not preserved for appellate review. Be that as
it may, the trial court did not abuse its discretion by instructing
the jury that appellant had decided to represent hinself in the
penal ty phase and that he still would have to follow the rul es of
evi dence and procedure. Appel l ant argues that the trial court
abused its discretion by acting on a m sunderstandi ng of the |aw
(that the panel had a right to know that appellant had di scharged
penal ty- phase counsel and he had a duty to tell them. However,
appel l ant gives no |l egal support for this conclusion. Appellant
has failed in his burden of denonstrating prejudicial error.

POINT XVI

The sentencing order shows that the trial court did not feel
bound to follow the jury' s advisory recommendation, and that the
trial court carefully perfornmed his own i ndependent wei ghi ng of the
aggravating and mtigating circunstances.

IN RESPONSE TO APPELLANT’S SUPPLEMENTAL INITIAL BRIEF
POINT I

This i ssue has not been preserved for appellate review. The
record before this court is not sufficient to show that the 1991
presentence i nvestigation report was prepared in violation of Fla.
R Cim P. 3.711. Moreover, evenif it were prepared in violation

of the rule, appellant has failed to denonstrate any resulting

10



prej udi ce.
POINT II
Assum ng that appellant’s famly relationships and nedica
records are normally protected under Article I, 8 23, Fla. Const.,
the State nonethel ess has a conpelling interest in those records
for sentencing purposes and Fla. Stat. § 921.231 furthers that
interest in the |east intrusive neans.
POINT III
Thi s i ssue has not been preserved for appellate review. Fla.
Stat. 8 921.231 is not void for vagueness, however, because its
| anguage is sufficiently certain so that a person of conmmon
intelligence need not necessarily guess at its neaning or differ as
to its application.
POINT IV
To the extent that issue alleges that Fla. Stat. 8§ 921.231 is
unconstitutional as applied, it has not been preserved for
appellate review. To the extent that this issue alleges that this
statute is facially unconstitutional, the argunent in Point Il
above is incorporated by reference.
POINT V
Al t hough juvenile records are confidential in nature, the

Departnent of Corrections nonetheless is entitled to access to
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these records for purposes of preparing the presentence
i nvestigation report.
POINT VI
Appel l ant nmerely asserts that based on his prior argunents the
subject records nmay not be used by his counsel in argunment on
appeal. Based on the above, this is an incorrect assertion.
POINT VII
Appel l ant nerely asserts that based on his prior argunents
this Court may not consider the information contained in the
subj ect records. Based on the above, this is an incorrect

assertion.

ARGUMENT
IN RESPONSE TO INITIAL BRIEF OF APPELLANT
POINT I

WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION BY CONDUCTING AN IN-

12



CHAMBERS INTERVIEW OF A STATE
WITNESS WITHOUT DEFENDANT’ S
PRESENCE .

Appel I ant argues that his due process rights were violated
because he was not present at the in-chanbers interviewwth state
witness Aftab Katia.! However, appellant did not raise a
cont enpor aneous obj ection to his exclusion, and absent fundanental
error the failure to object at the trial Ievel precludes
consideration of this point on appeal. Gudinas v. State, 693 So.
2d 953 (Fla. 1977). Therefore, this issue should not addressed by
this Court, unless the alleged error anobunts to fundanental error.
Granted, a defendant has a constitutional right to be present at
the critical stages of his trial. Garcia v. State, 492 So. 2d 360
(Fla. 1986). However, due process is offended only when the
def endant’ s presence has a reasonably substantial relationship to
the fullness of his or her opportunity to defend against the
char ge. Synder v. Massachusetts, 291 U.S. 97, 54 S.C. 330, 78

L. Ed. 674 (1934). In other words, a defendant has a due process

right to be present, if his presence would contribute to the

1 M. Katia requested the conference with the trial court
wi t hout the defendant’s presence, because M. Katia had received
threats and was fearful of testifying (TV IX, 1677/22-1678/3).
Def ense counsel was present during this conference, and this
conference was transcribed (TV I X, 1678/ 20-1695/3). During this
conference, M. Katia gave no indication of what his substantive
testi nony woul d be.
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fairness of the proceedings. Rose v. State, 617 So. 2d 291, 296
(Fla.); cert. denied, 510 U. S. 903 (1993). Further, fundanenta
error is error which reaches down into the validity of the trial
itself to the extent that a verdict of guilty could not have been
obtai ned wi thout the assistance of the alleged error. Archer v.
State, 673 So. 2d 17 (Fla.), cert. denied, 117 S.Ct. 197 (1996).

In the present case the trial court made no rulings during the
i n-chanbers discussion. Furthernore, the trial court received no
evi dence and was not told the anticipated content of the witness’s
substantive testinony. Defense counsel was present and had every
opportunity to question the witness. The only matters that were
di scussed related to threats received by the wtness and his
resulting reluctance to testify. Not only did this conference have
no i npact on appellant’s ability to prepare his defense, it had no
i npact on the verdict or on the fairness of the proceedi ngs agai nst
appel lant. Therefore, even if it were error not to have appell ant
present, it would not anount to fundanental error.

Be that as it may and based in part on the above, it was not
error for appellant not to have been present during the interview

I n support of his argunent, appellant cites only to federal cases
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whi ch are not directly on point.? However, United States v. Adams,
785 F.2d 917 (11th Cr.), cert. denied Jennings v. State, 479 U. S.
858, cert. denied, 479 U.S. 1009 is directly on point and hol ds
that an ex parte conference to discuss threats against a wwtness i s
proper so long as it is transcribed and the witness’s substantive
testinmony i s not discussed.® Both these protective procedures were
followed by the trial court inthis matter; therefore, due process
was not offended as a result of appellant’s absence.

Appel l ant al so argues that his absence fromthis conference
denied him his right to consult with counsel. Simlar to due
process guarantees, the constitutionally protected right to counsel
applies to the “critical” states of proceedings. Michigan v.
Jackson, 475 U.S. 625, 106 S.Ct. 1404, 89 L.Ed.2d 631 (1986). Also

simlar to the above due process argunent, a critical stage for

2 In Synder v. Massachusetts, 291 U. S. 97, 54 S.Ct. 330, 78
L. Ed. 674 (1934) the Court found that due process did not require
t he defendant’s presence at a jury view, because there was nothing
he could do if he were there and there was al nost nothing to be
gai ned. Based on the sane rationale, in Kentucky v. Stincer, 482
UsS 730, 107 S.Ct.2658, 96 L.Ed.2d 631 (1987), the Court found
that due process did not require the defendant’s presence at a
conpetency hearing because no question was asked regarding the
substantive testinony to be given by the witness. |In United States
v. Gagnon, 470 U.S. 522, 105 S.Ct. 1482, 84 L. Ed.2d 486 (1985) the
Court found that the defendant’s presence was unnecessary at an en
camera discussion with a juror because he could have done not hing
and there was little to be gai ned.

3 See al so LaChappelle v. Moran, 699 F.2d 560 (1st Cir. 1983).
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purposes of analyzing one’'s right to counsel, is one where
counsel s absence m ght derogate fromthe accused’s right to a fair
trial. Estelle v. Smith, 451 U S. 454, 101 S.C. 1866, 68 L. Ed. 2d
359 (1981). Based on the above argunent, the fact that appell ant
was not present at the in-chanbers neeting had no inpact on the
fairness of appellant’s trial. Moreover, appellant cites to cases,
whi ch are again not on point;* however, United States v. Arroyo-
Angulo, 580 F.2d 1137, 1143-44 (2d G r. 1978) is on point and hol ds
that an ex parte conference between a trial judge and a wtness
does not violate a defendant’s right to counsel. It should be
noted that in Arroyo-Angulo, defense counsel was not even permtted
in the conference, while in this case defense counsel not only
attended he was invited to ask questions (TV I X, 1693/24-169/1).
Even if this in-chanbers interview were considered a critical
state of the proceeding, appellant’s absence would be harnl ess
beyond a reasonabl e doubt pursuant to Garcia v. State, 492 So. 2d
360, 364 (Fla. 1986). M. Katia put appellant at the scene with a
weapon; however, M. Katia did not witness the killing. Debbi e
Hol dren and Melissa Herndon, on the other hand, were eyew tnesses

to the homcide and did identify appellant as the shooter.

4 None of the cases involve an in-chanbers conference as took
place in this case.
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Granted, Debbie Holdren only testified that appellant | ooked
simlar (TV VIIIl, 1571-74), but Melissa Herndon unequivocally
identified appellant as the shooter (TV ix, 1609). Moreover, the
victims nother testified that she was on the phone with the victim
nmonments before the hom cide and heard sonmeone else ask her son
where the girl was and heard her son respond that he did not know
(TV X, 1871-72). Sandra DeShields testified that three or four
days prior to the shooting she took several thousand dollars from
appel lant (TV X, 1841-43); and the day before the hom ci de she | eft
town with the help of the victim (TV X, 1849), because she heard
appellant threaten to kill her and her son (TV X, 1841-42, 1848-
49). Ms. DeShields also testified that appell ant knew t hat she and
the victimwere friends (TV X, 1841).

Appellant finally argues that the nmethod used by the tria
court to convince state witness Aftab Katia of the propriety of
testifying violated his due process rights. However, this issue
has al so not been preserved for appellate review, in that defense
counsel nmde no contenporaneous objection to the questions and
coments being made by the trial court. Further, the cases cited
by appellant are not applicable tothis natter. Appellant citesto
Ward v. Village of Monroeville, 409 U S. 57, 93 S.C. 80, 34 L. Ed.
267 (1972), which generally holds that due process guarantees a

trial before a disinterested and inpartial judge. However, Wward
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stands for the nore specific notion that due process is offended
where the trial court has a direct personal and substanti al
interest in the outcone of the case. In ward, the judge was al so
the village mayor with responsibility for the revenue production of
the village. Furthernore, a najor portion of the village incone
was fromthe i nposition of fines against violators by this mayor in
his dual capacity as judge. There is nothing in this case to
suggest that the trial court had any interest in the outcone of the
case or in the specific testinony of M. Katia, other than that M.
Katia tell the truth (TV IX 1686/4, 1688/24, 1689/10 & 17,
1693/13). Appellant also cites to webb v. Texas, 409 U.S. 95, 93
S.C. 351, 34 L.Ed.2d 330 (1972), but webb stands for the notion
that a trial court cannot deprive a defendant of his or her
defense. In webb, the trial court’s coments exerted what anount ed
to duress on the defense witness which in turn caused the w tness
to refuse to testify. This case is not at all simlar. Here the
trial court’s comments did not deprive appellant of his defense.
Further, even if the judge had strayed from neutrality while
guestioning M. Katia, any error would have been harm ess in that
t he questioni ng was done outside the presence of the jury. United
States v. Stewart, 820 F.2d 370 (11th Cr. 1987).

Finally, appellant argues that the alleged error is also

prejudicial as to the penalty phase, because M. Katia' s testinony
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was presented in support of the great risk aggravating
ci rcunstance. Appellant does not denonstrate how this would be
prejudicial. To the contrary, even if error it would be harnl ess,
in that there were nore than three other persons - nanely the four
persons in the Holdren vehicle - that were clearly placed at great

ri sk of death by appellant’s conduct.
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POINT II
WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN ADMITTING THE

TESTIMONY OF SANDRA DESHIELDS
REGARDING APPELLANT’S THREAT.

Before Sandra DeShields took the stand, defense counsel
indicated that based upon his reading of her statenent and
deposition nost of what she knew was hearsay (TV X, 1827-28). The
prosecutor indicated that he intended to ask her about statenents
made by the defendant that she overheard and argued that such
statenents were adm ssions (TV X, 1828). Def ense counsel then
asked that the prosecutor proffer her testinony, sothe trial court
could rule on his objection (TV X 1828/22). Ms. DeShi el ds
i ndi cated that when she was on the phone with Maybel MCoy, she
overheard appellant say to Ms. MCoy that he knew who took his
“stuff” and that he was going to kill M. DeShiel ds and her son (TV
X, 1829-30). The trial court ruled that such statenment was
adm ssi ble under a hearsay exception (TV X 1830/ 21).
Subsequent |y, defense counsel argued that the statenent was not
rel evant, because the threat was not against the victimJinme Lee
Swanson (TV X, 1830/ 23-1831/4). The prosecutor then proffered that
this threat was not an i solated matter but was rel evant because (1)

Ms. DeShi el ds knew bot h appel l ant and the victim (2) Ms. DeShiel ds
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stole noney fromappellant; (3) the victimwas aware of the stol en
nmoney and actually received sone of the stolen noney; (4) the
victimhel ped Ms. DeShields flee to North Carolina; and (5) nmonents
before the shooting during a phone conversation with the victim
the victim s nother heard anot her man ask, “where is the girl”™ (TV
X 1831-32). Based on this proffer, the trial court overruled
appel lant’s objection (TV X, 1832).

Ms. DeShields did in fact testify that (1) she had known
appel l ant for over three years because they were both living at the
foster hone of Maybel MCoy which was three blocks fromlvory’'s
conveni ence store (TV X, 1835-38); (2) appellant and the victim
knew each other at |east by sight (TV X, 1840-41); (3) three or
four days prior to the homcide (TV X, 1843/22), she stole around
$3,000 fromappellant (TV X, 1842); (4) she sought the help of the
victim who took her to stay wwth his friend for three days (TV X
1845-46); (5) while at this friend s house and on the phone with
Maybel M:Coy, she overheard appellant tell Ms. MCoy that he knew
who took his “shit” and that she should tell “Sandra” not to cone
back because he intended to kill her and her son Tony (TV X, 1848-
49); (6) the day before the hom cide the victi mtook her to the bus
station so she could I eave town (TV X, 1849); and (7) she gave the

vi cti m$300 of the stolen noney for hel ping her out (TV X, 1849/ 14-
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21) .

Appel  ant argues that the testinony of Ms. DeShields is not
rel evant, because it pertained to a threat to her and her son and
not to the victim |In support of his argunent, appellant cites to
Escobar v. State, 699 So. 2d 988, 998 (Fla. 1997), where this court
found testinony of a threat inadm ssible because it was rel evant
solely to prove bad character. However, threats to a non-victim
are admssible if relevant to a material issue such as notive.
Pittman v. State, 646 So. 2d 167 (Fla. 1994). In Pittman, this
Court found that threats to the victinms’ daughter, the defendant’s
estranged wife, were rel evant.

Atrial judge’ s ruling on the adm ssibility of evidence wll
not be disturbed absent a clear abuse of discretion. Kearse v.
State, 662 So. 2d 677, 684 (Fla. 1995); Blanco v. State, 452 So. 2d
520, 523 (Fla. 1984). Discretion is abused only where no
reasonabl e person would take the view adopted by the trial court.
Raleigh v. State, 705 So. 2d 1324 (Fla. 1997); Huff v. State, 569
So. 2d 1247 (Fla. 1990).

In this matter, the trial court ruled that this testinony was
relevant to prove notive (TV X, 1832/12). Certainly reasonable
peopl e woul d agree. Ms. DeShields’ testinony indicates that

appel  ant knew she had taken his noney, that he was | ooking for
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her, that he knew that she and the victim were acquai ntances and
t hat appel |l ant contenpl ated hom cide for the return of his noney.
There was no abuse of discretion in admtting this testinony.

Evenif error, however, it was harm ess pursuant to Fla. Stat.
8§ 59.041, Fla. Stat. 8§ 924. 33 and the hol ding of State v. Diguilio,
491 So. 2d 1129 (Fla. 1986), in that there was no reasonable
possibility that the alleged error contributed to the conviction.
Debbi e Hol dren and Mel i ssa Herndon both identified appellant as the
shooter (TV VIII, 1571-74, 1609-12). Also, just prior to the
shooting, Aftab Katia saw appellant walk up to the victim holding
a gun and ask where the girl was (TV I X, 1700, 1703-04). M. Katia
al so saw the victimstart to run and saw appellant run after him
(TV I X, 1700-01). | medi ately thereafter, M. Katia heard 4-5
shots, ran outside and saw the victimlying in the street and
appel lant wal king to his car (TV I X, 1700-02).

Again appellant argues that the alleged error is also
prejudicial as to the penalty phase, because it represents evi dence
of an inproper and i nval i d aggravating ci rcunstance. However, even
if error it would be harm ess, because the trial court subsequently
instructed the jury that the only aggravating circunstances that
they could consider were limted to the prior violent felony

conviction, great risk of death, HAC and CCP ci rcunstances (TV X I,
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2221-23).
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POINT III
WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN OVERRULING DEFENDANT’ S
HEARSAY OBJECTION.

Ms. Swanson testified that her son, the victim called her
nmoments before he was killed to tell her that he was going to the
courthouse (TV X, 1870/13). The prosecutor then attenpted to
elicit additional background information by asking her why he was
going to the courthouse, and defense counsel interposed a hearsay
objection (TV X, 1870/16-24). The prosecutor argued that such a
statenment fell under the hearsay exception of then-existing nental,
enotional, or physical condition (TV X, 1870/25). The trial court
overruled the objection wthout comment (TV X, 1871/3). Ms.
Swanson then responded that appellant was going to the courthouse
to get licensed for his car wash (TV X, 1871/8). Subsequently, the
foll ow ng di al ogue then took pl ace:

Q And then what happened?

A Yes.

Q Go ahead. Tell us what happened then.

A We were tal king about himagetting his Iicense to get
it licensed -- the car wash and then in the nean tinme, he
was just tal king about it and then, you know, it’s |ike
all he was doing was tal king to ne about that car wash
and getting excited and tal king about his life and | said
when he was down there to make sure that you get that

I icense and he said, Ckay, and then at that tinme | heard
soneone cone up and ask him about a girl.
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(TV X, 1871/ 12-24).

Appel lant has failed to preserve for appellate review Ms.
Swanson’ s coment about her son saying that he was “getting excited
and tal king about his life.” No cont enporaneous objection was
made to this comment; and no argunent was nmade bel ow, as here, that
this comment was obj ectionable on the basis that its only purpose
was to create synpathy for the deceased. The only objection bel ow
was to the conversation between Ms. Swanson and her son about why
he was going to the courthouse, and this objection was based on
hearsay al one. For an argunent to be cogni zabl e on appeal, it nust
be the specific contention asserted as the legal ground for
obj ecti on, exception, or notion below. Terry v. State, 668 So. 2d
954 (Fla. 1996); Rodriguez v. State, 609 So. 2d 493 (Fla. 1992); §
924.051, Fla. Stat. (19986).

In regard to Ms. Swanson’ s response that her son was going to
the courthouse to get licensed for his carwash, appellant argues
that the trial court erred in overruling his objection because such
a statenent does not fall wunder the then-existing nental,
enotional, or physical condition hearsay exception. However, the
statenent is not hearsay, because it was not offered in evidence to
prove the truth of the natter asserted. 8§ 90.801(1)(c). It was

of fered nmerely as background i nformati on, which was relevant. See
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Gillion v. State, 573 So. 2d 810 (Fla. 1991) (Where testinony may
not be directly relevant to a specific elenent of the crines
charged, it is nonetheless proper where relevant to place in
context other testinony bearing directly on the | egal issues of the
case). It should be noted that the trial court did not give his
basis for overruling defense counsel’s objection. Nonet hel ess,
even if the trial court’s ruling may have been entered for an
erroneous reason if his ruling is sustainable under any theory
reveal ed by the appellate record affirmance is proper. Caso v.
State, 524 So. 2d 422 (Fla.), cert. denied, 488 U S. 870 (1988);
Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150 (Fl a.
1980) .

Additionally, even if it were error to allow this testinony
such error woul d be harnl ess pursuant to Fla. Stat. 8§ 59.041, Fla.
Stat. 8 924.33 and the holding of State v. Diguilio, 491 So. 2d
1129 (Fla. 1986). The fact that the victimintended to go to the
courthouse to get an occupational or other |icense could not have
contributed to the verdict inthis case, where there was eyew t ness

testinony that appellant was the shooter.
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POINT IV

WHETHER IT WAS REVERSIBLE ERROR FOR

THE TRIAL COURT TO CONDUCT PORTIONS

OF THE VOIR DIRE OUTSIDE APPELLANT’S

PRESENCE .

Appel | ant argues that Carmichael v. State, 23 Fla. L. Wekly
S377 (Fla. Jul 9, 1998), does not apply. Wile Carmichael may not
be directly on point, in that Carmichael dealt with a critica
stage of the proceeding (during juror challenges) while this issue
did not, the holding of Carmichael is directly on point. That
holding is that in order for an argunent to be cognizable on
appeal , it nmust be the specific contention asserted as | egal ground
for the objection, excepti on, or nmotion  bel ow. Thi s
cont enpor aneous objection rule was in place |long before the trial
of the instant matter. See Terry v. State, 668 So. 2d 954 (Fl a.
1996); Rodriguez v. State, 609 So. 2d 493 (Fla. 1992); § 924.051,
Fla. Stat. (1996). In this matter, appellant nmade no objection
bel ow regarding this issue. See Shriner v. State, 452 So. 2d 929,
930 (Fla. 1984). Therefore, it has not been preserved for
appel l ate review.
Be that as it may, appellant argues that since he was not at

the bench during portions of voir dire examnation there were

resulting violations of his due process rights and of Fla. R Crim

P. 3.180 (a)(5). However, that portion of voir dire which pertains
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to general jury qualifications is not a critical stage in the
proceedi ngs which requires a defendant’s presence. Henderson v.
Dugger, 925 F.2d 1309 (11th Cr. 1991), cert. denied, 506 U.S. 1007
(1992); wright v. State, 688 So. 2d 298 (Fla. 1996).

As this Court pointed out in Remeta v. State, 522 So. 2d 825
(Fla. 1988), the general qualifications process is normally
conducted by the trial court to determ ne whether prospective
jurors neet the statutory qualification standards or whether they
wi Il not qualify because of physical disabilities, positions they
hold or other personal reasons; this is distinguished from the
process to determne the qualifications of ajury to try a specific
case which is acconplished by counsel during individual voir dire.
Id at 828. Each of the side-bar di scussions nentioned by appel | ant
were part of the general qualifications portion of voir dire (see
footnote #5 at the end of this section for a summary of the
pertinent voir dire); therefore, appellant’s right to a fair trial
was not vi ol ated when he was not at the bench during these side-bar
di scussi ons.

Appel  ant al so argues that his |ack of presence viol ated Fl a.
R Cim P. 3.180 (a)(5); however, this rule is applicable only
after a jury has been sworn. |f any subsection of Rule 3.180 were

applicable to this situation, it would be subsection (a)(4) which
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requires the presence of the defendant during the exam nation,
chal | engi ng, inpanelling and swearing of the jury. However, this
Court has ruled that excusing jurors for cause is no part of the
calling, exam nation, challenging, inpanelling and swearing of the
jury. North v. State, 65 So. 2d 77 (Fla. 1953), cert. denied, 74
S.Ct. 376 (1954). Since each of the side-bar conferences involved
the general qualifications of the jury to determ ne any basis for

renoval for cause, there was also no violation of Rule 3.180.°

5 Robert Lawson indicated that due to his prior experience
Wi th our court system he could not give either side a fair trial,

and consequently he was renoved for cause (TV I, 184-186). In
response to the trial court’s asking who had been the victim of
crime (TV 11, 219/22), the unnaned venireperson indicated disfavor

with | aw enforcenent’s sl ow response tine to her place of business
and i ndi cated that one brother had been nurdered and t he ot her shot
in the back and as a result she could not give the defendant a fair
trial (TV I, 231-34); she was also renoved for cause (TV II,
235/3). Also in response to this question (TV |1, 239/12), M.
Kelly indicated that his two sons were killed by a drunk driver (TV
11, 239/40), but he indicated that he could be fair and inpartial

(TV I, 241/12). The trial court then permtted counsel to voir
dire M. Kelly (TV I, 244-49), and subsequently defense counse
nmoved to strike M. Kelly for cause (TV Il, 250/11). The trial

court agreed with defense counsel’s |ogic but also agreed with the
prosecutor’s suggestion that they be allowed to question M. Kelly
further (TV 11, 250/16-251/9). Counsel did question M. Kelly
further, but this questioning took place in open court and M.
Kelly again asserted that he could be fair and inpartial (TV II,
261/ 12-267/18). After this questioning defense counsel did not
renew his notion to strike M. Kelly for cause, nor did defense
counsel subsequently use a perenptory challenge to renove M.
Kel |l y. Furthernore, at the end of the jury selection process,
appel l ant indicated that he had anple opportunity to discuss the
jury selection process wth his attorney (TV VII, 1307/22). In
response to the trial court’s question regarding the death penalty
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(TV 11, 301/12), M. Voss indicated that under no circunstances
could he vote for the death penalty (TV Il, 308-10). M. Voss was
subsequently renoved for cause with defense counsels’ concurrence
(TV I, 362). Wen the trial court was asking general background
questions (TV Il, 310/13), M. Martin indicated that he was a
reserve police officer and had concern that this experience m ght
disqualify him from serving on the jury (TV I, 327/15-329/4).
Def ense counsel then requested a side-bar conference (TVII, 329/9)
during which M. Mrtin indicated that he could be fair and
inpartial (TV I, 330/18). Subsequently during individual voir
dire in open court but outside the presence of the remaining jury
panel (TV II1, 361/18), M. Martin admtted that he knew the |ead
detective on this case (TV II, 367/23) and that to be fair he would
rat her not be on the jury of this case (TVI1I, 369). Consequently,
the trial judge struck M. Martin for cause (TV I, 369/22). M.
Hi nkle was one of four venirepersons called to replace those
excused for cause fromthe original panel (TV 11, 390/24, 391/7).
M. Hnkle imrediately indicated that he is a mnister and found it
very difficult to serve on the jury (TV IIl, 391/17). At side-bar,
M. Hnkle indicated that capital punishnent is contrary to his
religious beliefs and that he could not under any circunstances
vote to inpose the death penalty (TV I, 392-94). Therefore, the
trial court struck M. Hnkle for cause (TV |1, 394/5). M s.
Lapi nskas was part of a second large group of potential jurors
brought in for voir dire (TV VI, 1022-23). The trial court had
asked if anyone or a close friend or famly nenber had ever been
arrested (TV VI, 1045/5). Ms. Lapinskas responded by asking to
speak privately to the judge and counsel, so the trial court
permtted Ms. Lapinskas to approach the bench with counsel (TV
VI, 1048-49). At this side-bar conference, Ms. Lapinskas
i ndi cated that she was enbarrassed to admt that two of her four
sons had been arrested (TV VI, 1049/11) but indicated that she
could nonetheless be fair (TV VI, 1052/10, 1055/1). Both the
prosecutor and defense counsel were permtted to voir dire Ms.
Lapi nskas (TV VI, 1055-59), and she again indicated that she could
give both sides a fair trial (TV VI, 1057/20). Neither attorney
moved to strike Ms. Lapinskas for cause or used a perenptory
challenge to renmove her from the jury. Finally, Laura Driskel

al so asked to speak in private (TV VI, 1065/16) and indi cated that
she had previously been arrested but not charged (TV VI, 1066) and
that it would not effect her judgnent in the case (TV VI, 1070).
Bot h t he prosecutor and defense counsel subsequently accepted M ss
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POINT V
WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN GRANTING THE STATE’S

CAUSE CHALLENGE TO VENIREPERSON
RANIERI.

The judgnent of the trial court regarding the validity of a
chal | enge for cause cones to this Court clothed in a presunption of
correctness. Richardson v. State, 247 So. 2d 296 (Fla. 1971).
Mor eover, the findings of the trial court regarding challenges w ||
not be set aside absent a show ng of manifest error. Kimbrough v.
State, 700 So. 2d 634 (Fla. 1997); Smith v. State, 699 So. 2d 629
(Fla. 1997). Indeed, there is hardly an area of the law in which

the trial judge is given nore discretion than in determ nations of

Driskell as a nmenber of the jury (TV VII, 1298).
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the validity of chall enges for cause, because the trial judge is in
a far superior position to observe the attitude and deneanor of the
juror and to gauge the quality of the juror’s responses to the
guestions propounded. Johnson v. State, 660 So. 2d 637 (Fla
1995); Cook v. State, 542 So. 2d 964 (Fla. 1989). Therefore, so
long as there is conpetent support in the record for the tria
court’s decision the denial of a challenge for cause wll be
uphel d. Gore v. State, 706 So. 2d 1328 (Fla. 1997); Johnson v.
State, 660 So. 2d 637 (Fla. 1995). Further, the courts shoul d not
becone bogged down in semantic argunents about hidden nmeanings
behind the juror’s words. Johnson, 660 So. 2d at 644. So |ong as
the record conpetently supports the trial court’s interpretation of
t hose words, appellate courts may not revisit the question. Id
The reason for this form dable standard of review, as is
evident in the instant case, is that jurors face a confusing array
of procedures and term nology that they nay little understand at
the point of voir dire. I1d It may therefore be quite easy for
either the State or the defense to elicit strong responses that
jurors woul d genui nely reconsi der once they are instructed ontheir
| egal duties and the niceties of the law. 1d. The trial court is
therefore in the best position to decide such matters as a juror’s

change of heart regarding the death penalty. 1I1d
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Clearly, the record evidence supports the trial court’s
ruling. Appellant only referred to portions of the voir dire of
Ms. Ranieri conducted by counsel. This voir dire, however, was
pronpted by her follow ng responses to the trial court’s questions
during the general qualifications process:

The Court: Ms. Ranieri?

Prospective Juror: I don’t believe in the
deat h penalty.

The Court: So you are telling ne that you
could not think of any certain circunstance
wher eby you woul d i npose the death penalty?

Prospective Juror: A serial murder, of
course, but that mght be the only situation
where | could see it justified.

The Court: You could carve out an exception
for a serial nurder?

Prospective Juror: Right

The Court: And hypothetically, if you had a
case of a serial nurderer that was on trial
with us, and the nenbers of the jury found the
person guilty of first degree nurder, you
could recommend to the jury a sentence of

deat h?
Prospective Juror: If | was in that
situation, well, I don’t know because | really

can’t tell you whether or not | would or not
but that would be the only case that | would
ever or could think of doing that. | woul d
have to know what the facts are of that
situation, you know.

The Court: Ch, okay. Ckay. Thank you,
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ma’am Who else in our first row?
(TV 11, 303/8-304/38)

Subsequently, Ms. Ranieri repeatedly told the prosecutor that
she did not believe in the death penalty (TV 111, 534/8, 10).
Nonet hel ess, the prosecutor told Ms. Ranieri that she still may be
qualified to sit on the jury if she could follow the procedure
under the law (TV 111, 534/11-18). \Wen subsequently asked the
| eadi ng question that she did not believe in the death penalty and
could not reconmmend it, she responded, “Right” (TV IIl, 538/4-7).
Ms. Ranieri again reiterated that the only situations which m ght
warrant the death penalty were serial murders or the OCklahoma
bormbing (TV 111, 541/ 3) and expl ai ned that she woul d not be able to
sign the paper or nake the recommendati on other than under these
circunstances (TV 111, 541/22-542/2) even though there are other
ci rcunst ances under the | aw which permt the death penalty (TVIII,
542/ 5-9).

Subsequently, during the discussion that ensued after the
trial court entertained further challenges for cause (TV 1V,
647/ 3), the trial court recalled that Ms. Ranieri had indicated
that she could not followthe court’s instructions on aggravators,
could not follow the |law and did not believe in the death penalty

wth the limted exception of serial killings (TV 1V, 650/ 20-
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651/ 10). Def ense counsel disagreed with the trial court’s
interpretation of her position and asked to be given the
opportunity to rehabilitate Ms. Ranieri (TV IV, 651/11-25) al ong
with several others (TV IV, 742/16). It is helpful to reviewthe
voir dire of those others, in addition to the voir dire of Ms.
Ranieri, to not only show how defense counsel confused the panel
but also to put in context Ms. Ranieri’s eventual statenment that
she could follow the | aw
Def ense counsel first addressed Ms. Wiite by indicating that

even t hough the State may prove sonme aggravating circunstances, the
jury was not bound to vote in favor of the death penalty and that
each juror had the discretion of voting for Iife wi thout parole (TV
|V, 742/ 22-743/17). Thereafter, when Ms. Wite indicated that she
was worried that she was bound to recommend deat h, defense counse
reiterated that she had another option (TV IV, 744/712). Wen Ms.
White again indicated that she would have a problemsitting as a
juror (TV IV, 744/ 24), defense counsel asked specifically if Ms.
VWhite could followthe | aw as i nstructed and she indicated that she
could (TV IV, 745/6-9). The follow ng dial ogue then took place:

M. Collins (defense counsel): Even if the

Judge instructed you that if you find that the

aggravati ng ci rcunst ances out wei gh t he

mtigating circunstances in this case, that

you could recomend the death penalty? |If
that was the law that was read to you, could
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you follow that law? Couldn’t you?

Ms. Wite: Yes, sir. Because | -- | nean,

are you saying that | should or are you saying

that I don’t have to do that?
(TV 1V, 745/23-746/7). It was at this tinme the prosecutor
i nterposed an objection (which was sustained), defense counsel
requested a side-bar conference and the trial court told defense
counsel that he had not rehabilitated any of the potential jurors
and was going incircles (TV 1V, 746/8-21). After sone di scussion,
defense counsel asked to be remnded of the basis for the
prosecutor’s objection, and the prosecutor indicated that it was
based on defense counsel’s m sstatenment about aggravators in that
if the jury were to find sone to exist and they outweighed any
mtigation, then contrary to what defense counsel had indicated the
jury would be required to recommend death (TV 1V, 748/7-14).
Subsequent |y, defense counsel passed over Ms. Wiite (TV IV, 750/1)
and asked Ms. Randall that if the aggravating circunstances
outwei gh the mtigating circunstances could she followthe |l aw, and
Ms. Randal |l responded that she could (TV 1V, 751/10-14). He then
asked Ms. Wiite if she also could follow the law, and Ms. Wite
i ndi cated that she could (TV IV, 751/15-23). Wen he asked Ms.
Dinitto the sanme question, she initially responded that she woul d

followthe | aw but subsequently indicated that she is very opposed
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to the death penalty and would have a hard tine recommending it
under any circunstances (TV |V, 752/4-18).

Thereafter, defense counsel asked the panel if any were
di sturbed by the fact that the electric chair is used to i npose the
death penalty in Florida, and Ms. Ranieri indicated that it
di sturbed her (TV IV, 761/15-18). Shortly thereafter, however,
def ense counsel asked the venire whether they could still follow
the I aw knowi ng that the electric chair is used in Florida (TV 1V,
762/ 1), and anong others Ms. Ranieri indicated that she could
followthe law (TV 1V, 762/8). Ms. Wiite indicated that she woul d
have a problem (TV IV, 762/18).

Appel lant argues that Ms. Ranieri should not have been
excused for cause, because she was not unal terably opposed to the
death penalty, in that she indicated that she would vote for the
death penalty in cases involving serial or mass nurderers and
unequi vocally indicated that she could follow the law (1B 38).
However, this is not entirely accurate. Ms. Ranieri initially
stated, “1 don’t believe in the death penalty.” She did not state
that she woul d vote for the death penalty in cases involving serial
or mass nurders but only that those were the only situations that
she mght see it justified. Wil e being questioned by the

prosecutor, Ms. Ranieri again indicated that she did not believe
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in the death penalty, but she did indicate that she would not be
able to recommend the death penalty under any circunstances ot her
than serial or mass nurders. This of course suggests that she
could vote for the death penalty under these circunstances but she
certainly was not indicating that she would vote in favor of the
deat h penalty under such circunstances. |In reality, her position
did not change. She was repeatedly indicating that she i s opposed
to the death penalty but that she mght be wlling to vote in favor
of the death penalty only in cases involving serial or nmass
mur der s. When defense counsel attenpted to rehabilitate Ms.
Rani eri and others he clearly confused Ms. Wite about whet her she
was obligated to vote in favor of the death penalty if she believed
any est abl i shed aggravat ors out wei ghed any established mtigation.
Def ense counsel then asked Ms. Randall and others whether if the
aggravating circunstances outweigh the mtigating circunstances
they could followthe | aw, but defense counsel never directed this
question to Ms. Ranieri. Subsequently defense counsel was
di scussing the use of the electric chair in Florida and asked the
potential jurors whether they could still follow the |aw know ng
this (wwth respect to the electric chair)(TV 1V, 762/2, 16), and
Ms. Ranieri indicated at that time that she could followthe | aw.

Appel lant argues that this l|last statenment reflects that Ms.
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Rani eri indicated that she woul d vote in favor of the death penalty
if she found that there were sufficient aggravating circunstances
whi ch were not outweighed by mtigating circunstances. But this
statenent does not indicate this at all. Her statenent may
indicate a position regarding the electric chair but nore than
likely it just reflects some confusion. Nothing in this record
suggests that Ms. Ranieri’s position ever changed from her
original position that she does not believe in the death penalty
but m ght be able to recomend the death penalty but only in cases
involving serial and mass nurders. This case involved neither a
serial or mass nmurder; therefore, clearly Ms. Ranieri could not
have followed the instructions of the court based on her own
assertions.

As al so noted by appellant, the relevant inquiry is whether a
juror can performhis or her duties in accordance with the court’s
instructions and the juror’s oath. Farina v. State, 680 So. 2d 392
(Fla. 1996). The trial court eventually instructed the jury that
their advisory sentence nust be based on a weighing of the
aggravating circunstances against the mtigating circunstances (TV
X1, 222410-15). Unquestionably, Ms. Ranieri could not follow
this instruction based on her responses. She repeatedly indicated

that the only situations in which she would even consider
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recomendi ng the death penalty are serial and nass nurders. This
case is very simlar to Randolph v. State, 562 So. 2d 331 (Fla.),
cert. denied, 498 U. S. 992 (1990), where this Court found no abuse
of discretion where the trial court excused a juror for cause who
i ndi cated that she could only recommend the death penalty in cases
i ke Charles Manson, Adol ph Hitler or Ted Bundy.

Based on the above, the record supports the trial court’s
ruling and the trial court did not abuse its discretion by excusing
Ms. Ranieri for cause. However, should this Court not agree, then
only the death sentence and not the conviction should be vacat ed.

Chandler v. State, 442 So. 2d 171, 175 (Fla. 1983).
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POINT VI
WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN OVERRULING DEFENSE
OBJECTIONS AND WHETHER FUNDAMENTAL
ERROR OCCURRED DURING THE STATE’S
GUILT-PHASE FINAL ARGUMENT.

The sole theory of defense was m sidentification. Def ense
counsel argued that neither Debra Hol dren nor Melissa Herndon could
positively identify appellant (TV X, 1934-39). He al so argued t hat
Randy Scharf’s identification testinony conflicted with that of
Melissa Herndon (TV X, 1939-40); that Robert G aham could not
identify anyone (TV X, 1940); and that Aftab Katia s testinony,
that he told police he saw appell ant at the scene, was wong (TV X
1942-43). In response, the prosecutor argued that the unrefuted
testi nony showed that there was no question that a man carryi ng two
guns approached the victim denmanded that the victimtell hi mwhere

the girl was, chased the victimand then shot the victimnmultiple

times (TV X, 1960-61). The prosecutor al so argued that in addition
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to the eyewitnesses, what tied appellant to this case was the
notive and appellant’s statenents to arresting officer Scott
Russel | (TV X, 1966/12-19).6 Specifically, in regard to eyew tness
accounts di scussed by defense counsel, the prosecutor argued that
the accuracy of the testinony depended upon several variables (TV
X, 1966/ 20-1967/4). He explained that one variable is the position
a wtness is in to perceive the event; another variable is a
witness’s nenory inlight of thelimtations inposed on his ability
to perceive; and the last variable is a witness's ability to
comuni cate what he perceived (TV X, 1967/19-1968/2). The
prosecutor then talked about perception and expl ained that one
coul d perceive things against a different backdrop (TV X, 1968/ 19-
21). One such backdrop expl ained by the prosecutor was the fear,
anger and terror experienced by the victim(TV X, 1968/ 22-1969/ 3).
The prosecutor argued that the eyewi tnesses simlarly experienced
fear and anxiety which could cause them to perceive things
differently (TV X 1969/7-25). He argued therefore that conmon
sense dictates that people see things in |large events not mnute
details (TV X, 1975/4-5) and that it is inpossible to have multiple
W tnesses perceive and recall things in identical mnute details

(TV X, 1976/ 915).

6 That he knew he was wanted for nurder (TV I X, 1790/18).
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Appel l ant argues that it was inproper for the prosecutor to
suggest that the victim s perception m ght have been influenced by
fear, anger and terror, because it injected el enents of enotion and
fear into the jury' s deliberations. |In support of his argunent,
appellant cites to Garron v. State, 528 So. 2d 353 (Fla. 1988),
King v. State, 623 So. 2d 486 (Fla. 1993) and Urbin v. State, 714
So. 2d 411 (Fla. 1998). However, in Garron, the prosecutor argued
that (1) the guilt-phase jury found the defendant guilty to deter
others from wal king the streets and gunni ng people down; (2) the
jury should imagine the pain the young female victim was going
t hrough as she died (a “CGolden Rule” violation); and (3) the jury
should listen to the victinms screans and desires for defendant’s
puni shnment. In this case on the other hand, the argunment is not
conparable to the coments in Garron. Furthernore, the
prosecutor’s comrent in this case regarding the victinms fear is
factual ly supported in the record, in that Debra Holdren testified
wi t hout objection that she saw fear and terror in his face.’
Li kew se, the closing argunents in King and Urbin were egregi ous
and not conparable to the argunent in this case. In King, the

prosecutor essentially argued that the jury would be cooperating

" Debra Holdren testified that as the victim approached her
car there was terror on his face and that she saw how fri ghtened he
was (TV X, 1962/7-12).
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with evil if they recommended a |life sentence. In Urbin, the
prosecutor (1) invited the jury to disregard the |aw by arguing
that if they sentenced the defendant to |life he could still be
rel eased one day; (2) asserted that any juror’s vote for a life
sentence woul d be irresponsible; (3) like in Garron made a “gol den
rule” argunment that went beyond the evidence asking the jury to
picture the victimpleading for his life as he was shot; and (4)
asked the jury to show the defendant the sanme nercy that he showed
the victim Furthernore, each of the above cases inregard to this
i ssue invol ved penal ty phase argunent, and as noted i n Muehleman v.
State, 503 So. 2d 310 (Fla. 1987) sheds little light on the instant
case. Inregard to such i ssues, each case nust be consi dered upon
its own nerits and within the circunstances pertaining when the
guestionable statenents were nade. Id. In this case, the
statenent was relevant to explain why eyew tnesses can have
di ffering perceptions of an event and was responsive to the theory
of defense.

The standard of review is whether the trial court abused its
discretion in responding to defense counsel’s objections, and a
trial court’s ruling on a discretionary matter such as this wll be
sust ai ned unless no reasonable person would agree with the view

adopted by the court. Hawk v. State, 23 Fla. L. Wekly S473 (Fl a.
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Sep. 17, 1998). As noted in Garron, prosecutorial m sconduct nust
be egregious to warrant reversal. The conviction should not be
overturned unless the coment is so prejudicial that it vitiates
the entire trial. King v. State, 623 So. 2d 486 (Fla. 1993); State
v. Murray, 443 So. 2d 955 (Fla. 1984). This coment woul d not
inflame the mnds and passions of the jurors nor cause their
verdict to reflect an enotional response to the crine or the
def endant rather than the | ogi cal anal ysis of the evidence in |ight
of the applicable |aw Any error in prosecutorial coments is
harm ess if there is no reasonabl e possibility that those coments
affected the verdict. watts v. State, 593 So. 2d 198 (Fla.), cert.
denied, 112 S.Ct. 3006 (1992).

Appel  ant al so argues that the prosecutor argued outside the
record evidence, when he indicated that the pictures in a
phot ographic |ineup should be selected so that the different
individuals do not |ook exactly or alnost the sanme (IB 41).
However, appellant only reviewed a portion of the prosecutor’s
pertinent argument. After the prosecutor argued that one should
not pick people for a lineup who | ook exactly or alnost the sane
and defense counsel had interposed an objection which was
overrul ed, the prosecutor continued:

M. Morton: The testinony of Detective
Walley. Well, he said it was not fair to do
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that. Well, suppose that he was not the one
but he | ooked very nuch |ike the one next to
hi mwho was pi cked and can you see the probl em
there? And it’'s because people give different

versions -- they perceive things differently.
And one witness could say, yeah, he has |ow
cut hair. Well, again, we’ ve tal ked about

this about reconstruction and ver ba
description of how peopl e perceive things and
if you | ook at these pictures closely, you can
see that sone of them have a little bit of
hair and if you take a | ook at nunber 6, see,

he’s very simlar -- he has simlar hair in
terms of whether you want to call it short or
shaved or call it bald and take a | ook at the

shavi ngs and the back of the head, hair. And
so when M. Hamrer says this is scary that
Detective Walley set this up this way, well,
you heard fromthe Detective hinmself as far as
his stand point of his policy and his
procedures of what he does and one of them
does not include identical people because that
could be false identification and that is
scary.
(TV X, 1983/8-1984/6).

Detective Walley did testify on direct that when he was
| ooki ng for the photographs for the |lineup, he was trying to find
phot ographs that were simlar enough to appellant’s photograph so
that sonmeone would not just focus on appellant independently
because he was different looking (TV IX 1663/14). On cross-
exam nation, Detective Walley reiterated that he did not want
defendant’s picture to stand out fromthe other pictures (TV I X

1669/16). On redirect, Detective Walley testified that all of the

people in the |lineup had the sane general conpl exi on and they coul d

a7



all appear to be the sane age (TV I X, 1670/ 18). However, Detective
Wal | ey conti nued that when peopl e describe certain characteristics
like hair length, they describe it differently; therefore, to be
fair he included pictures of people wth hair variations, for
exanple #6's hair was short, alnost the sane as appellant’s (#3),
whil e nunber 4's hair was shaved on the sides and nunbers 1 and 2
had extrenely short hair on the sides (TV I X, 1670/24-1672/18).

A prosecutor is allowed a considerable degree of latitude in
arguing to a jury during closing argunent. Crump v. State, 622 So.
2d 963, 972 (Fla. 1993); Breedlove v. State, 413 So. 2d 1, 8 (Fl a.
1982) . Prosecutorial coment is proper where it is based on
testinony presented to the jury. Stewart v. State, 558 So. 2d 416
(Fla. 1990). Logical inferences may be drawn from the evidence,
and prosecutors are allowed to advance all legitimate argunents
withinthe limts of their forensic talents in order to effectuate
their enforcement of the crimnal |aws. Spencer v. State, 133 So.
2d 729, 731 (Fla. 1961). When the prosecutor argued that in a
phot ographic |ineup one does not want people who | ook exactly the
same or alnost the same, it was a fair argunment based on the
testinmony of Detective Walley that to be fair to appellant he
i ncl uded pictures of people with different hair styles. Again, the

issue is whether the trial court abused its discretion in
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respondi ng to defense counsel's objections. Hawk v. State, 23 Fl a.
L. Weekly $S473 (Fla. Sep 17, 1998) A trial court’s ruling on a
di scretionary matter will be sustai ned unl ess no reasonabl e person
woul d agree with the view adopted by the court. 1d. Certainly,
reasonabl e persons would agree that such argunent was either a
direct reiteration of the testinony or a logical inference
therefrom Consequently, there was no abuse of discretion. Again,
evenif error it would be harm ess, in that Melissa Herndon nade an
unequi vocal in-court identification of appellant.

Final |y, appell ant argues that the prosecutor argued facts not
in evidence when he indicated that Oficer Russell had additional
information that he used to identify appellant’s vehicle, that
being the tag (1B 42). This |ast sub-issue was not preserved for
appel l ate review, in that there was no cont enpor aneous obj ecti on at
trial. Urbin v. State, 714 So. 2d 411, 418 n. 8 (Fla. 1998).
Nonet hel ess, O ficer Russell testified that as he was finishing an
alarmcall, a car that fit the description of a BOLO passed ri ght
in front of him so he pulled in behind the vehicle and called for
additional information (TVIX 1782). He also testified that after
he received that additional information, he then advi sed di spatch
that he was in fact behind the vehicle that was the subject of the

BOLO and he requested assistance (TV I X, 1783/3-8). On redirect,
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Oficer Russell testified that the last BOLO that he received
updat ed the previous BOLO with specific information, and that is
why he made the stop (TV I X, 179813-19). O ficer Russell testified
that on the way to the police station, appellant told himthat he
had nothing to live for and that he knew he was wanted for nurder
(TV I X, 1790).

Agai n, the prosecutor’s argunment was fair in light of Oficer
Russell’s testinony that he received additional specific
information which led him to conclude that the vehicle he was
foll owi ng was the same vehicle that was the subject of the BOLO. 8
Short of sone sign or other unique marking, the only specific
identification that could be used to identify a noving vehicle
woul d be the |icense plate.

Be that as it may, even if it were i nproper for the prosecutor
to nmention that the additional information was the tag nunber, it
woul d be harm ess pursuant to Fla. Stat. 8 59.041, Fla. Stat. 8§
924.051, Fla. Stat. 8 924.33 and the holding of State v. Diguilio,

491 So. 2d 1129 (Fla. 1986), in that there was no reasonable

8 During the suppression hearing, Oficer Russell testified
that the additional infornmation was the tag nunber and that it was
a Mam Hurricane plate (TV VII, 1324, 1344/19-25). Also during
t he suppression hearing, Detective Walley testified that they had
received a confidential crinme-stoppers tip which gave a description
of the vehicle used in the offense which included that tag nunber
(TV VI, 1354/8-14).
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possibility that the alleged error contributed to the conviction.
Oficer Russell testified that he did receive additiona
i nformati on which was sufficient to positively identify appellant’s
vehicle as the sane vehicle as in the BOLO Vet her this
additional information was a tag nunber or sone other feature is of
no consequence.

Appellant argues that this alleged error anmounts to
fundanmental error; however, fundanmental error is error that reaches
down into the validity of the trial itself to the extent that a
verdict of guilty could not have been obtained wthout the
assi stance of the alleged error. 1d. The fact that the additional
i nformati on was the tag nunber woul d have not affected the outcone
inthis fashion after O ficer Russell had already testified that he
did receive additional information that specifically identifiedthe

vehicle as the one used as the getaway vehicle.
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POINT VII
WHETHER THERE WAS COMPETENT
SUBSTANTIAL EVIDENCE TO SUPPORT THE
GREAT RISK AGGRAVATING CIRCUMSTANCE.

Appel  ant argues that the State failed to prove the existence
of the “great risk” aggravating circunstance. The standard of
review i s whether conpetent substantial evidence in the record
supports the trial court’s finding. Hawk v. State, 23 Fla. L.
Weekly $S473 (Fla. Sept. 17, 1998); Raleigh v. State, 705 So. 2d
1324 (Fla. 1997).

This circunstance is applicable when a defendant know ngly
creates an imedi ate and present risk of death to nore than three
ot her persons besides the homcide victim Howell v. State, 707
So. 2d 674, 680 (Fla. 1998). Many of this Court’s opinions which
address this circunstance i nvol ve factual situations simlar tothe
i nstant case, where persons present at the scene of a crinme were at
risk of being injured or killed by gunfire. Id. These opinions
instruct that this circunstance is applicable when people other
than the victimare in the line of fire. Suarez v. State, 481 So.
2d 1201, 1209 (Fla. 1985), cert. denied, 476 U.S. 1178 (1986);

See also Hallman v. State, 560 So. 2d 223 (Fla. 1990) which cites
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to Suarez for this authority; But cf. Bello v. State, 547 So. 2d
914 (Fla. 1989)(no great risk where others were out of the line of
fire). Further, this circunstance is applicable in situations
simlar to this case, where a shoot-out occurs near a busy
t hor oughf are where several shots are fired at sonme distance from
the victimand ained in the direction of other people. Cf. Hallman
v. State, 560 So. 2d 223, 226 (Fla. 1990).

There is conpetent substantial evidence to support the trial
court’s finding of this circunstance, in that the facts show that
appellant fired many shots in a busy thoroughfare, with at | east
five persons being in appellant’s line of fire and that nuch of
appellant’s gunfire was nade at sone distance to his target and in
the direction of many ot her people.

Aftab Katia, the nmanager of lvory’ s conveni ence store (TV I X
1697/ 18), testified that the victimwas on Katia's cellular phone
standi ng by the ice nmachine just outside the door of lIvory’'s, when
appel | ant approached the victimcarrying nore than one gun (TV I X
1709/ 1-7) and asked himwhere the girl was (TV I X, 1700/5). The
victim started to run, and M. Katia heard a gunshot (TV IX
1700/ 15. Detective Robert Wite testified that one of the bullets
fired by appellant went through the ice machine in a westerly

direction (TV VI, 1522/12-24).
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The remai nder of this homcide took place in the mddle of a
busy Fort Lauderdal e thoroughfare at hi gh noon where five vehicles
and twenty-five pedestrians had congregated prior to the shooting.
At | east one of those vehicles was in the direct line of fire of
appellant’s gunfire, and this vehicle contained four individuals.
Appellant also fired directly at another w tness who chased after
appellant to get his |license plate nunber. Moreover, as appell ant
ran toward this busy thoroughfare, he was firing a weapon fromeach
hand at some distance fromthe victimand in the direction of the
ot her many peopl e and vehi cl es.

The facts show that the Holdren vehicle was in appellant’s
line of fire. Debbi e Holdren testified that she was driving a
vehicle in which her daughter, her nother and her niece Mlissa
Her ndon were passengers (TV VIIIl, 1551-52). She testified that
there was other traffic on the street and it seened rather busy (TV
VI, 1553/19-1555/1). Around noon (TV VII1, 1553/19), as she was
approaching lIvory's (convenience store)(TV VIII, 1557/21), she
heard poppi ng sounds which her niece said were gunshots (TV VIII

1554/9). She slamred on the brakes, a black man hopped over her

car and fell into the road (TV VI1I, 1559). Her nother - who was
inthe front passenger seat (TV VIII, 1552/22) - in fear for their
safety pressed on the accelerator (TV VIIIl, 1566/17-21). As they
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pul | ed away, she | ooked in her mrror and saw a white man wal k out,
stand over the black man and shoot him (TV VIII, 1564-66). She
al so indicated that she heard at |east five or six shots (TV VIII,
1559/ 1) .

Her niece Melissa Herndon testified that as they were

traveling east on 19th Street (TV VIII1, 1591/16-19), she heard two
gunshots com ng fromher right side (TVVIII, 1594) and saw two nen
comng around the corner (TV VIII, 1595, 1597). The victim

stunbl ed at the corner, got back up and was running toward t he road

(TV VI, 1596/2). As the victimwas running toward their car,

anot her person, who had a gun, was chasing him (TV I X, 1602).
VWiile the victimwas running toward the car, the other man shot at
| east two or three nore tines (TV I X, 1604/10-16). After her aunt
drove away from the scene, she saw the defendant walk up to the
victim stand over himand shoot the victimat least twice (TV I X
1607/2) with a different gun (TV I X, 1605).

Randy Scharf testified that as he was sitting at the traffic
light (TV I X, 1647/25), he heard three or four popping noises
comng fromhis right (TVIX 1648/7, 1649/5). He subsequently saw
a black male run around the corner and a white nmale with a gun in
each hand chasing the black male and firing at him(TV I X, 1648/ 10-

14). During the chase, he heard a lot of firing - too many shots
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to count (TV IX 1649/2-9). He also testified that there were
ot her cars around him (TV I X, 1654/8) and other people in the area
(TV | X, 1654/ 4-6).

During the penalty phase hearing, Detective Walley read
portions of the sworn taped statement of Curtis Ream who was
deceased at the tinme of trial (TV VIl, 1360/13-17). M. Ream
i ndi cated that he al so wi tnessed the shooting (TV XI, 2188-90). He
said that there were five or six cars and twenty-five people who
watched the incident (TV X, 2195/1). He also wtnessed the
shooter drive away. He followed the shooter on his notorcycle
The shooter shot twice at him so he backed off (TV X, 2189-91).

Medi cal Exami ner Dr. Lisa Flannigan testified that the victim
had six entrance wounds (TV VI, 1460/ 19-1461/1). She indicated
that the wounds to the chest, back, elbow and shoul der were not
made at close range (TV VIII, 1465/16-1466/3, 1467/3), while the
two wounds to the head were made within several inches (TV VIII
1468/ 16-1472/6). Crine |ab specialist Dennis Gay testified that
they recovered five 9mm shell casings, one 9nm projectile and two
.38 special projectiles from the scene (TV I X, 1622/7, 1629/ 14,
1630- 35) .

The evidence shows that appellant fired his weapons at | east

eight times (six wounds to the victim plus two shots at Curtis
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Ream (nine tinmes assum ng that the bullet that went through the ice
machine did not hit the victim, but appellant had a .38 speci al
and a 9mm so he had the firing capability of at |east fourteen
rounds (6 + 8). Randy Scharf indicated that he heard too nany
shots to count.

Appel | ant argues that neither Debbie Holdren nor Melissa
Her ndon actually testified that appellant fired in their direction.
However, Melissa Herndon testified that while the victim was
running toward their vehicle, appellant fired at | east two or three
nore times. Randy Scharf testified that after appellant and the
victim rounded the corner appellant continued to shoot at the
victim The victim was heading directly toward the Holdren
vehi cl e, evidenced by the fact that he ran into it. Therefore, the
facts show that the Holdren vehicle had to be in appellant’s |ine
of fire. Debbi e Holdren’s nother nust have perceived that they
were in harns way and in imrediate and present danger, because
while sitting in the passenger seat she sonehow hit the
accelerator, an immnently dangerous act in itself. Agai n, the
evi dence shows that there were at | east five people in appellant’s
line of fire, the four people in the Holdren vehicle and Curtis
Ream

There is al so conpetent substantial evidence which shows that
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appellant fired in the direction of many other persons while
shooting at sonme distance fromthe victim This is evidenced by
the fact that the victinm s body wounds, as distinguished fromthe
wounds to the head, were nade at sone distance. These persons
i ncl uded Randy Scharf, who was stopped at the light in front of the
Hol dren Vehicle (TV VII1, 1558/ 20). Furthernore, appellant fired
a bullet that went through the ice nmachine just outside Ivory’'s
entrance where Aftab Katia was |located. M. Katia had just handed
the victimhis cellular phone and saw appel | ant approach with the
guns, so M. Katia was also in great danger of being killed by
appel lant’s gunfire.

Even if this Court were to find that this circunstance i s not
supported by the record evidence, any error would be harmess in
that elimnation of this circunstance would still not have resulted
in the inposition of a life sentence. See Hamblen v. State, 527
So. 2d 800 (Fla. 1988). The |one remaining aggravating
ci rcunstance (prior violent felony) and mninmal mtigation, which
the trial court gave only little or sone weight, would stil
support inposition of the death penalty. See Ferrell v. State, 680
So. 2d 390 (Fla. 1996)(death proportionate in single-aggravator
cases despite mtigation where the |one aggravator is especially

wei ghty). See also Burns v. State, 699 So. 2d 646 (Fla. 1997) and
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Duncan v. State, 619 So. 2d 279 (Fla. 1993). Burns is especially
instructive in that this Court noted that there was no nenta
mtigation and the gravity of the single aggravator (prior violent
fel ony) was not reduced by any factual circunstances surrounding
the prior felony. Simlarly, should the great risk circunstance
be struck in this case the renmining aggravator would be prior
violent felony; there was also no nental mtigation in this case;
and there are no facts surrounding appellant’s two prior
convictions for attenpted nurder that would in any way mtigate the
gravity of the offenses. In one prior instance, the victim was
robbed and shot with a sawed-off shotgun while standing in a
parking lot. 1In the other instance, the victi mwas robbed and shot
while waiting in front of his house for a cab. Cearly, appellant
has no respect for human life and will continue to use | ethal force
in any effort to advance his pecuni ary gain.

Certainly the two prior robberies and attenpted nurders in
this matter are especially weighty. This Court acknow edged such
I N Chaky v. State, 651 So. 2d 1169 (Fla. 1995). chaky was a single
aggravator case, where the |one aggravating circunstance was a
prior violent felony of attenpted nurder. Al though this Court
found the death penalty di sproportionate, it did so only due to the

ci rcunst ances surroundi ng the prior conviction, which “mtigate the
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significant weight that such a previous conviction would normally
carry.” This case involves two prior attenpted nurders which have
no related mtigating factual circunstances.

Based on the above, even should this Court strike the great
ri sk circunstance, the |one remaining aggravating circunstance is
especi ally weighty and sufficiently so when conpared to the m ni mal

mtigation to justify inposition of the death penalty.

POINT VIII

WHETHER ADMITTING THE HEARSAY
STATEMENT OF CURTIS REAM DURING THE
PENALTY PHASE HEARING AMOUNTED TO
FUNDAMENTAL ERROR.

Appel | ant argues that during the penalty phase hearing it was
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fundanmental error for the trial court to admt through Detective
Wal l ey the statenment Curtis Ream had made to him  Appellant is
forced to argue that the alleged error is fundanental, in that no
objection to the testinony was nade below and the issue was
therefore not preserved for appellate review. Rhodes v. State, 638
So. 2d 920 (Fla. 1994).

However, during the penalty phase of capital cases hearsay
testinmony is permtted at the court’s discretion, solong as it has
probative value and so long as the defendant is accorded a fair
opportunity to rebut the hearsay statenent. Spencer v. State, 645
So. 2d 377 (Fla. 1994). In Spencer, the hearsay statenent was
of fered through a police officer and was probative of aggravating
circunstances. This Court found no error in Spencer, in that the
def endant had an opportunity to cross-examne the testifying
of ficer. This case is very simlar to Spencer. The hearsay
statenent, whi ch was probative of an aggravating circunstance, cane
in through Detective Walley, who appellant had an opportunity to
cross-examne but did not (TV X, 2204/12). In Spencer, the
detective testified about what the wtness had told him while in
this case portions of the actual statement were read by Detective
Wl | ey, but of course Detective Wall ey could have testified to the

substance of the statenment wthout reading from the actual
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statenent itself. Therefore, this slight difference between these
cases i s of no consequence.

Appel l ant relies on Brown v. State, 471 So. 2d 6 (Fla. 1985),
which is not applicable to this situation, because Brown involved
the use of a deposition at trial, where the State failed to foll ow
the procedure for perpetuating the testinony of the wtness.
Appel l ant al so relies on Donaldson v. State, 23 Fla. L. Wekly S245
(Fla. Apr. 30, 1998), which also is not applicable in this case,
because it involved the use of a discovery deposition. Finally,
appellant also relies on Rhodes v. State, 547 So. 2d 1201 (Fl a.
1989), which is not applicable in that in Rhodes, as opposed to
this case, there was no witness present in the courtroomwho could
be cross-exam ned. In this matter, Detective Walley could have
been cross-exam ned regarding the statenment made to himby Curtis
Ream Further, The hearsay statenment 1in Rhodes involved
information that was not directly related to the crime for which
the appellant was on trial but was totally collateral in nature.
In this case, however, the statenment was directly related to the
crimnal enterprise for which appellant was tried. Based on the
above, the trial court did not abuse its discretion in admtting
the statenent of Curtis Ream

Be that as it may, even if it were error it would be harnm ess
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and not ground for reversal pursuant to Fla. Stat. 8§ 59.041, Fl a.
Fla. Stat. § 924.051, Fla. Stat. 8 924.33 and the hol ding of State
v. Diguilio, 491 So. 2d 1129 (Fla. 1986), in that there was no
reasonabl e possibility that the alleged error contributed to the
conviction. Even absent the testinony of Curtis Ream the record
shows that the four occupants of the Hol dren vehicle were placed in
great risk of death by appellant, as were many ot her persons who
were in the area of lvory's and the Holdren vehicle, which was
sufficient to fulfill the requirenents of the “great risk”

aggravating circunstance.
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POINT IX
WHETHER THE TRIAL COURT FAILED TO
CONSIDER MITIGATING EVIDENCE
APPARENT IN THE RECORD.

Appel l ant argues that the trial court failed to consider
mtigating evidence which was apparent on the record. Al t hough
appel | ant does not explain his basis for reaching this concl usion,
appellant is likely suggesting that if the trial court did not
mention a mtigating circunstance in the sentencing order then the
trial court did not consider it. The trial court did only list in
his sentencing order mtigating circunstances that he found to
exi st. However, although a trial court has a duty to consider al
mtigating evidence, a trial court only has a duty to expressly
evaluate in the sentencing order each mtigating circunstance
proposed by the defendant. Ferrell v. State, 653 So. 2d 367, 371
(Fla. 1995); Campbell v. State, 571 So. 2d 415, 419 (Fla. 1990).
In this case the defendant proposed no mtigating circunstance.
Further, appellant nust share the burden of identifying for the
court the specific nonstatutory mtigating circunstances he is
attenpting to establish. Having failed to do so, appellant should
not now claim on appeal that additional mtigation existed and
should be factored into the proportionality equation. Lucas v.

State, 568 So. 2d 18, 23-24 (Fla. 1990).
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Further, inregard to the mtigation now proposed by appel | ant
and with the exception of enotional rage at the time of the crinme®
and ineligibility for parole, the facts supporting each of the
mtigating circunstances now propounded by appel |l ant (I B 55-57) are
found in the presentence investigation report and were consi dered
by the trial court (SR 45-54). 1In his sentencing order, the trial
court repeatedly indicated that he reviewed the PSI (and the
evidence presented at trial) in determning what mtigation was
shown to exist (R 2720-22).

There was al so additional potential mtigation apparent inthe
record. During the Koon hearing, defense counsel informed the
trial court of the mtigators that he had di scussed with appel | ant,
which were age, a potential heart condition and sone background
information (TV V, 904-5). The trial court then inquired whether
def ense counsel had inforned appel |l ant about chil dhood mtigators
such as neglect, abuse or break down of the famly unit (TV V,
905/ 15- 20) . Defense counsel indicated that he had but also
i ndi cated that appel |l ant did not want hi mtracki ng down appellant’s

mot her (TV V, 905/17, 21-25). After sonme discussion, the tria

® The sentencing order specifically addresses this
circunstance and indicates that “the evidence clearly rebuts any
argunent that the murder was commtted during a fit of rage or with
any legal or noral justification (R 2720).
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court inquired whether there were further mtigators that counsel
or appellant wished to state on the record as those he would |ikely
present to the jury (TV V, 912/7). Defense counsel responded that
there was still an on-going investigation (TV V , 912/13), and
appel I ant responded that he did not care to disclose any further
possible mtigation (TVYV, 913/7). Appellant again reiterated that
he did not wiwsh to present mtigators to the jury (TV V, 914/14).

After the jury reached a verdict and before sentencing phase,
the trial court again asked discharged counsel if there were any
other mtigators, besides age, background and a possible heart
condition, that were being explored (TV X, 2119/21-2120/11).
Counsel explained that he had wanted to investigate appellant’s
famly history, but appellant did not want him to contact his
mot her (TV X, 2120/17-25). However, counsel did nention that
appellant had been placed in foster care (TV X, 2121/7).
Appel l ant again indicated that he was waiving all mtigation (TV
X, 2121/16-25). Subsequently, counsel indicated that appellant
had an investigator who had been | ooking into mtigation, and the
trial court ordered that the investigator appear to be heard on
such matters (TV X, 2122/9-25). Wen the investigator appeared in
court, he indicated that he had not investigated appellant’s

background, because appellant told himnot to do so (TV X, 2137-
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38). Appel l ant again indicated that he had no mtigation other
than age, and he al so explained that he had been exam ned by a
cardi ol ogi st who had i ndicated that his heart was in good condition
(TV XI, 2142-42) (R 2675-76). Appellant also indicated that he did
not get along with his nother that he did not believe that that was
mtigating (TV XlI, 2143/9).

In summary, the record (in addition to the PSlI) reflects
potentially mtigating factors of appellant’s age and heart
condi ti on, background information generally and nore specifically
that appellant did not get along with his nother and lived in a
foster hone. Cearly w thout nore “background i nformation” is not
mtigating. Further, the cardiol ogi st concl uded t hat appel | ant had
no heart condition. The trial court found appellant’s age
mtigating (R 2721). Therefore, the only remaining factors are
appellant’s relationship wth his nother and his living in a foster
hone. Both of these factors are clearly set forth in the PSI
which the trial court considered (SR 49, 52). Furthernore, the
trial court specifically addressed the fact that after appellant
was rel eased fromthe hospital his “...nother refused to take him
back hone, and he has not seen her since then” (SR 2721).
Therefore, of the potentially mtigating factors proffered during

t he proceeding, the only rel evant factor not specifically nentioned
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by the trial court in the sentencing order was in regard to
appellant’s foster care. However again, the trial court indicated
that he had al so reviewed the PSI in evaluating the mtigation (SR
2721), and the PSI indicated that appellant had lived in a foster
home. Moreover, the trial court did find as mtigating appellant’s
difficult and unstable childhood (SR 2721). Cbviously, the fact
that appellant lived in a foster hone is an aspect of his difficult
and unstable chil dhood. This Court has held that these
nonstatutory mtigating circunstances should be dealt with as
categories or in groups of related conduct rather than individual
acts, and one such group suggested by this Court is for abused or
deprived chil dhood. Campbell v. State, 571 So. 2d 415, 419, nn 3
& 4 (1990). The record reasonably shows that this is what the
trial court did. Furthernore, several of the mtigators now
suggest ed by appellant (1B 55-57), which were al so di scussed in the
PSI, shoul d have been grouped into the classification, “difficult
and unstabl e childhood.” These are (1) appellant’s diagnosis of
depression neurosis, conduct disorder and borderline personality
di sorder, which was the manifestation of appellant’s troubled
chil dhood; (2) the absence of a strong male role nodel in
appellant’s life; (3) the close relationship of the nother’s

neglect to appellant’s juvenile court record and disruptive
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behavior; and (4) the | ack of parental guidance when appel |l ant was
a teenager.

Appel lant cites to Farr v. State, 621 So. 2d 1368 (Fla. 1993),
but Farr only holds that the trial court is obligated to consider
all mtigationinthe record. Farr does not obligate a trial court
to nention in the sentencing order all mtigation in the record.
Furthernore, just because a trial court fails to nention a possible
mtigating circunstance in the sentencing order does not nean that
the trial court ignored the evidence but nore |likely neans that the
trial court either grouped the circunstance wth others or
determ ned that the evidence did not support a finding of the
exi stence of the circunstance. Lucas v. State, 613 So. 2d 408
(Fla. 1993); Palmes v. State, 397 So. 2d 648 (Fla. 1981). This
case is not |ike Robinson v. State, 684 So. 2d 175 (Fla. 1996),
where in the sentencing order the trial court specifically
i ndi cated that he did not consider the proffered mtigators.

This case is nore simlar to Hauser v. State, 701 So. 2d 329
(Fla. 1997), where the defendant refused to present any mtigation
and subsequently clainmed that the court erred by failing to
acknowl edge in the sentencing order each possible mtigating
ci rcunstance contained in the PSI. It should be noted that in

Hauser, the trial court did not even nmention the PSI in the
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sentencing order, while in this case the trial court specifically
i ndi cated that he had reviewed the PSI and cited to facts contai ned
inthe PSI which supported his finding the existence of appellant’s
cooperation with authorities and appellant’s difficult and unstabl e
chil dhood mtigators. In Hauser, this Court held that although the
sentencing court nust give a good faith consideration to the
mtigation contained in the record, it was not necessary for the
sentencing order to list each circunstance so |long as the record
shows that the trial court performed a thoughtful and deliberate
wei ghi ng of aggravating and mitigating circunstances.

In this matter, the trial court wote the following in his
sentencing order regarding mtigation:

The Def endant wai ved def ense counsel’s presentation
of mtigating factors. Although the defendant refused to
present evidence in mtigation during the penalty phase
proceedi ngs and further refused to cooperate in the
preparation of the Presentence | nvestigati on Report (PSI)
as ordered by this Court, a PSI was prepared using
information fromprevious reports. Based on the evidence
presented at trial and the information contained in the
PSI, the Court considered the following statutory
mtigating factors:

1. The age of the defendant at the tinme of the
of fense. 8921.141(7)(f), Florida Statutes

The defendant was born on June 22, 1973 and was,
therefore, 23 years old when he committed the nurder.
The Court finds this mtigating circunstance exists but
gives is little weight.

The Court finds no other statutory mtigators
appl i cabl e; however, the following non-statutory
mtigators were found to exist as foll ows:
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1. The defendant’s good behavior at trial.

The court finds this mtigating circunstance to
exi st based upon its observations of the defendant, but
gives it little weight.

2. The defendant was cooperative when arrested and
of fered no resistance.

Information made available to the Court in the
Presentence Investigation Report reveals that the
def endant was arrested w thout incident or resistance.
The Court finds that this mtigating circunstance exists,
but gives it little weight.

3. The defendant had a difficult and unstable
chi | dhood.

The PSI revealed that the defendant’s parents
di vorced when he was young. 1In 1988 he was hospitalized
at South Florida State Hospital pursuant to the Baker
Act. Upon release his nother refused to take him back
home, and he has not seen her since then. Based on the
foregoing, the Court finds this mtigating circunstance
exi sts and gives it sonme weight.

(R 2720-2722)

Upon carefully evaluating all of the evidence
presented, it is this Court’s reasoned judgnent that the
mtigating circunstances do not outwei gh the aggravating
ci rcunst ances.

(R 2722).

This record does not show that the trial court refused to
consider any mtigation. To the contrary, the record shows that
the trial court reviewed the entire record, including the evidence
presented at trial and the PSI, in weighing the aggravating and

mtigating circunstances.

Even if each of the mtigating circunstances now presented on
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appeal shoul d have been found to exist by the trial court, it would
be harm ess, because it is apparent that they would have been
ascribed little weight and woul d not have affected the sentence.
Appellant first refers to his diagnosis of depression neurosis,
conduct di sorder and borderline personality disorder (IB55). The
sentenci ng order specifically refers to when appel |l ant’ s not her had
hi m Baker Acted in 1988 (R 2721), which is on page 7 of the PSI (SR
49). Page 8 of the PSI (SR 52) nentions the diagnosis now
presented, which was made while he was admtted to the Coral Reef
Hospital in May of 1989. However, page 7 of the PSI indicates that
|l ess than a year earlier appellant had a psychiatric eval uation
which was negative, revealing no problens except behavioral
problems and mld depression. Clearly these two entries are
i nconsi stent and woul d support the trial court’s failure to find
the existence of the proposed mtigator or support the trial
court’s ascribing little weight toit. whitfield v. State, 706 So.
2d 1 (Fla. 1997); Quince v. State, 414 So. 2d 185 (Fla. 1982).
Appell ant also indicates that the trial court should have
found his intelligence to be a mtigating circunstance. However,

each of the cases cited by appellant indicate that above-average

intelligence may be mtigating. The PSI indicates that appellant

was a good student academcally (SR 52); however, it also reflects
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t hat appellant (1) was suspended three tines for disturbing class
and fighting (SR 52), (2) only conpleted the eighth grade i n school
and had no other special training or skills (SR 48) and (3) quit
school in the eighth grade because he did not like getting up in
the nmornings (SR 52). Nothing in the facts reflect that appell ant

has above-average intelligence. In fact, appellant initially

failed the witten driver’s test (TV V, 892/11-13). Furthernore,
the nere fact that a defendant has above-average intelligent is not
mtigating unless it is shown that this condition sonehow
extenuates or reduces his or her noral culpability. Rogers v.
State, 511 So. 2d 526, 534 (Fla. 1987). Appellant has not shown
how his intelligence in any way reduces his noral culpability for
this crine.

Appel I ant indicates that he subsequently obtained his GED and
that this should have been found to be mtigating in nature. In
support thereof, appellant cites to Green v. State,, 688 So. 2d 301
(Fla. 1996), which nerely indicates that a trial court found one
mtigating circunstance to be, “Geen rehabilitated hinself by
finding enpl oyment and by gaining the trust and confidence of his
enpl oyers.” Cearly, the trial court was | ooking at nore than the
fact that Geen found a job. Appellant also cites to Turner v.

State, 645 So. 2d 444 (Fla. 1994), which was a jury override case,
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where this Court determned that the jury could have found as
mtigating the fact that the defendant, *“overcanme obstacl es during
a difficult childhood to graduate from high school, obtain a
basket bal | schol arshi p, and once showed a | ot of prom se.” Again,
this Court was |ooking at nore than the fact that the defendant
graduated from high school. This case is not at all simlar to
Green or Turner. Appellant could not hold a job nore than several
mont hs (SR 52); appellant did not stay in school in an effort to
obtain a coll ege schol arshi p; and nothing in the record shows that
appel l ant had a prom sing future in any endeavor except crine.
Appel lant also nmentions his strong religiosity. However,
there is wvirtually nothing in the record that reflects his
religious beliefs. Before being rel eased, appellant’s penalty-
phase counsel Brad Collins explained to the trial court what
mtigation he had gone over with appellant and religious beliefs
was not nentioned (TV V, 902-06). Subsequently, after the verdict
and before penalty phase, Brad Collins again explained to the trial
court what mtigation had been investigated (TV X, 2119-24).
Agai n, there was no nention of appellant’s religious beliefs. Wen
the trial court subsequently ordered appellant’s private
i nvestigator to appear prior to penalty phase and to expl ai n what

i nvestigation had been made regarding mtigation (TV XI, 2136-40 ),

74



religious beliefs was not nentioned. The PSI contains no reference
to appellant’s religious beliefs. The only references to
appellant’s religious beliefs are in a witten statenent appell ant
filed wwth the court (R 2703) and an oral statenent he nade during
the Spencer hearing. At the Spencer hearing, appellant again
i ndicated that he does not beg anyone and said that he put his
trust in the Lord and whether or not he died was up to the Lord.
In the witten statenent, appellant indicated that he woul d never
di srespect his God by beggi ng anyone to spare his life, and that
what ever happens to himis Allah’s destiny for him However, in
the sanme statenent, appellant said that he did not want anyone to
think that they had gained a victory over him because if it were
anyone’s victory it was his. He al so indicated that he did not
want anyone to be happy with this situation because it did not faze
him and that no one could ever get hi mbecause he woul d have the
| ast laugh. There is nothingin this record to support appellant’s
assertion that his religious beliefs are mtigating in nature.
Appel lant also nentions the absence of a strong male role
nodel, his nother’s neglect and the lack of parental guidance
However, it is apparent that the trial court considered these facts
and grouped themw th defendant’s difficult and unstable chil dhood

mtigating circunstance.

75



Appellant also indicates that the trial court failed to
consider his enotional rage at the tinme of the crine. However
again the sentencing order refutes this; the trial court stated:

In the case at bar, the evidence showed that the

def endant was carrying two | oaded guns when he approached

the victim After the wounded victimfell while trying

to flee, the defendant wal ked up to himand tw ce shot

himin the head execution-style at point blank range.

Thi s evidence clearly rebuts any argunent that the nmurder

was conmtted during a fit of rage or wwth any | egal or

nmoral justification.

(R 2720).

Finally, appellant indicates that the trial court failed to
consider as mtigating the fact that if sentenced to |ife he would
not be eligible for parole. |In support of this argunent, appell ant
cites to Turner v. State, 645 So. 2d 444 (Fla. 1994), an override
case where the defendant was convicted of two counts of first-
degree nurder. This Court indicated that the jury could have found
as mtigating the fact that an alternative to the death sentence
was two life sentences, which the jury knew woul d have required
Turner to serve a mninmnumof fifty years in prison before he would
be considered for parole. Cases |like Turner involve double
hom ci des and had significance when the alternative to the death
penalty was a life sentence wthout the possibility of parole for

twenty-five years. Therefore, in these type cases a defendant was

all owed to argue that he could receive a 50-year m ni mrum mandat ory

76



sentence or essentially a life sentence. These cases have no
application today, when the alternative to the death penalty is a
life sentence without the possibility of parole, where the trial
court instructs the jury accordingly.

This record shows that the trial court conplied wth the

dictates of Farr and considered all mtigation in the record.
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POINT X

WHETHER THIS COURT SHOULD RECEDE
FROM HAMBLEN V. STATE.

Appel lant argues that this Court should recede from its
holding in Hamblen v. State, 527 So. 2d 800 (Fla. 1988), that a
capital defendant may waive mtigation. This Court has repeatedly
affirmed its position in Hamblen. Hauser v. State, 701 So. 2d 329,
331-32 (Fla. 1997); Allen v. State, 662 So. 2d 323, 331 (Fla.
1995). Appellant has provi ded no adequate reason for this Court to

recede fromits ruling.

78



POINT XI
WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN DENYING APPELLANT’S
PRETRIAL MOTION TO COMPEL DISCLOSURE
OF MITIGATING EVIDENCE.
Appel l ant generally argues that the trial court abused its
di scretion in denying his pretrial notion to conpel disclosure of
mtigating circunstances pursuant to Fla. R Cim P. 3.220 and
Fla. Stat. 8§ 921.141 (R 2582)(an apparent discovery notion);
however, appellant also now argues that the State violated his
rights under Brady v. Maryland, 373 U S. 83 (1963). During oral
argunent of this notion, both the trial court and the prosecutor
acknow edged that the State had a duty under Brady to disclose
evi dence favorabl e to appel |l ant, but the prosecutor argued that the
State was wunder no additional obligation to investigate the
defense’s case (TV V, 976-77). The trial court’s concern wth
granting the notion was that the State could be held accountable
for determ ning what evidence was mtigating in nature (TV V,

978/ 1-9).

The Brady issue is really a red herring but, nonetheless, to
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establish such a viol ation, appellant nust prove the follow ng: (1)
that the Governnent possessed evidence favorable to the defendant
(1 ncludi ng i npeachnent evidence); (2) that the defendant does not
possess the evidence nor could he obtain it hinmself with any
reasonable diligence; (3) that the prosecution suppressed the
favorabl e evidence; and (4) that had the evi dence been di scl osed to
the defense, a reasonable probability exists that the outcone of
t he proceedi ngs woul d have been different. Rivera v. State, 23
Fla. L. Weekly S343 (Fla. Jun. 11, 1998); Hegwood v. State, 575 So.
2d 170, 172 (Fla. 1991)(quoting U.S. v. Meros, 866 F.2d 1304, 1308
(11th Cr. 1989). Cdearly, appellant has failed to prove each of
t hese el enents. Hs only argunment is that the PSI reveals
mtigation which was in the state’s possession (IB 62). Appell ant
does not detail what mtigating evidence thisis, soit is presuned
to be the evidence itemzed in point |X above. All of this
information was either known by the defendant or he could have
obtained it with reasonable diligence. Further, the information
was not suppressed by the prosecution. This PSI was tinely
provided to the defendant (TV Xi|, 2245/24-2246/3).

It al so shoul d be noted that appellant’s notion was general in
nature. This Court had pointed out that when Brady requests are

general in nature, it is not the trial court but the State that
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deci des which information nust be disclosed, and until defense
counsel brings to the court’s attention that excul patory evi dence
was w thheld, the prosecutor’s decision on disclosure is final
Roberts v. Butterworth, 668 So. 2d 580 (Fla. 1996). Therefore,
based on the notion before the trial court, it would have been
error torequire the State to turn over all information regarding
mtigating circunstances.

Inregard to the State' s di scovery obligation, neither Fla. R
Ctim P. 3.220 nor Fla. Stat. 8 921.141 obligate the State to
provide in discovery all information regarding mtigating
ci rcunst ances. Moreover, as the prosecutor pointed out to the
trial court, the State is under no obligation to investigate or
prepare the defense’ s case (TV V, 976/ 22). See Melendez v. State,
498 So. 2d 1258, 1260 (Fla. 1986); Perry v. State, 395 So. 2d 170,
173-74 (Fla. 1980). Based on the above, the trial court did not
abuse its discretion in denying appellant’s pretrial notion to
conpel .

Even if the trial court abused its discretion in denying
appellant’s pretrial notion to conpel disclosure of mtigating
evidence, it would be harmless for the sane reasons set forth in

poi nt |1 X above, which is incorporated herein by reference.
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POINT XIT

WHETHER THE DEATH SENTENCE IS
PROPORTIONATE.

After appellant waived mtigation, the jury recommended death
by a 10-2 majority (TV XII, 2236/13). The trial court found the
exi stence of the prior violent felony!® and great risk of death
aggravating circunstances (R 2717). One of his prior convictions
was for a robbery where the victim was shot with a sawed off
shot gun, while the victimwas standing in a parking |lot. The other
conviction also invol ved a robbery, where the victi mwas shot while

he was waiting in front of his house for a cab (SR 51; R 2717). As

10 Appellant was adjudicated guilty of arned robbery and
attenpted nurder on May 26, 1993, and was adjudicated guilty of a
separate of fense of attenpted arned robbery and attenpted nurder on
April 14, 1993 (R 2717).
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was previously nmentioned, the prior violent felony convictions are
extrenely weighty. The great risk circunmstance is also very
wei ghty and was di scussed at length in point VIl above.

The trial court only found age as the single statutory
mtigating circunstance!® and gave it little weight. In regard to
non-statutory mtigation, the trial court only found appellant’s
good behavior at trial and his cooperation with authorities when
arrested, which he gave little weight (R 2721), and appellant’s
difficult and unstabl e chil dhood whi ch he gave sone wei ght (R 2721-
22). The additional evidence now proposed by appellant in point |IX
above either is not mtigating in nature, for the reasons provided
in appellee’'s prior harm ess error argunment which is incorporated
herein by reference, or was already considered by the trial court
and either rejected or given the appropriate weight.

The inposition of the death penalty in this case is
proportionate. The death penalty is appropriate if, as here, the
jury has recommended and the judge inposed the death sentence,
finding that nore than one aggravating circunstance outwei ghed t he
mtigating evidence. Freeman v. State, 563 So. 2d 73 (Fla. 1990).
Death is presuned to be the proper penalty when one or nore

aggravating circunstances are found, in the absence of any

11 Appel lant was 23 at the time of the offense (R 2721).
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mtigating factors which m ght override the aggravating factors.
Davis v. State, 703 So. 2d 1055, 1061 (Fla. 1997); Wwhite v. State,
403 So. 2d 331 (Fla. 1981).

In this case, appellant wanted retribution for the theft of
hi s noney by Sandra DeShi el ds. Appellant sought out the victimin
his effort tolocate Ms. DeShields. Appellant took two | oaded guns
and found the victimat his place of work at around noon. When the
victimdid not imediately give appellant the | ocation of Sandra
DeShi el ds, appell ant chased the victiminto a busy Fort Lauderdal e
street while firing multiple shots in the direction of many
vehi cl es and pedestrians. The Holdren vehicle was in the |ine of
fire. This created a great risk that these other persons woul d be
killed. Appellant put several of the shots into the victim s body
as they ran, and after the victim had fallen from his wounds
appel l ant wal ked up to the victimand coldly shot himtwi ce in the
head at close range. This was a col d-bl ooded execution-style
mur der .

Appel | ant argues that his death sentence is di sproportionate,
because there were only two aggravating circunmstances but
substantial mtigation. However, this caseis not simlar to those
types of case where this Court has found death disproportionate

because the trial court found only two aggravators but copious
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mtigation. First, in those cases the mtigation many tines
i nvol ves nental mtigation, which was not found in this case, and
age where the defendant is nmuch younger than appellant’s age of 23
at the time of the offense. See Hawk v. State, 23 Fla. L. Wekly
S473 (Fla. Sept. 17, 1998). Furthernore, the mtigation in this
case i s mnimal. Al so, this Court has repeatedly held that this
process is nore than a nunbers gane and requires a careful

consideration of the totality of the circunstances and the wei ght

of the aggravating and mtigating circunstances. Floyd v. State,

569 So. 2d 1225, 1233 (Fla. 1990), cert. denied, 501 U.S. 1259
(1991). Proportionality review also requires a conparison of the
factual situations. Id.

Here, the nmotive for this homcide was clearly retribution
Appel I ant was seeki ng revenge for the noney Ms. DeShi el ds had taken
fromhim Archer v. State, 673 So. 2d 17 (Fla. 1996), was also a
retribution killing. Archer had been fired fromhis job and got
his cousin to kill the clerk that Archer held responsible for his
havi ng been term nated. ! |In Archer, this Court affirmed the death
sentence, where the trial court found two aggravating circunstances

(CCP and felony murder), one statutory mtigator (no significant

12 The facts of this case are found at Archer v. State, 613 So.
2d 446 (Fla. 1993).
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prior crimnal history, which it gave significant weight) and one
nonstatutory mtigator (being a good famly nmenber, which it gave
sone wei ght). In this matter, the trial court also found two
aggravating circunmstances (prior violent felony and great risk),
one statutory mtigator (age, which it gave little weight) and
m ni mal nonstatutory mtigation (cooperation with police and good
behavior at trial, which it gave little weight, and a difficult
chi | dhood, which it gave sone weight). Under the totality of the
ci rcunst ances, appellant’s sentence is as proportionally warranted
as Archer’s. See also Bonifay v. State, 680 So. 2d 413 (Fl a.
1996); Pope v. State, 679 So. 2d 710 (Fla. 1996)(finding the
prenedi tated nurder for pecuniary gain proportionally warranted,
despite the presence of both statutory nental mtigators and the
defendant’s intoxication at the tine of the offense).

To support his contrary position, appellant cites to Kramer v.
State, 619 So. 2d 274 (Fla. 1993), where the evidence suggested
not hi ng nore than a spontaneous fight occurring for no discernible
reason between t he defendant, a disturbed al coholic, and a man who
was legally drunk. 1In this case, the homcide clearly was not the
result of spontaneity. Simlarly, in Livingston v. State, 565 So.
2d 1288 (Fla. 1988), the court found nuch greater mtigation

First, the defendant was only 17 and was very inexperienced and
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immature, while appellant in this case was 23 at the tinme and there
was no evidence regarding any immturity for his age. |n addition,
Li vingston’ s unstabl e chi | dhood i ncl uded severe beatings, but there
was no evidence of such in this case. Mreover, Livingston had
mar gi nal intellectual functioning, while there was no such evi dence
in this case. Finally, Livingston used cocaine and marijuana
extensively, and although appellant told the probation speciali st
t hat he used cocai ne and marijuana, this was never verified, and he
admtted that he had initially lied to her about his cocaine use
(SR 52). More inportantly, the information in the PSI about
appel I ant’ s al cohol and substance abuse pertains to statenents nade
by appell ant in 1991, al nost four years before the instant offense
(SR 41, 52).

Appel lant also cites to Fitzpatrick v. State, 527 So. 2d 809
(Fla. 1988), but the defendant’s enotional age in that case was
bet ween nine and twelve. Again, such is not the case in this
matter. Further, both nmental mtigators were found to exist in
Fitzpatrick, where a nental health expert referred to the defendant
as “crazy as a loon” and this Court comented that the actions were
those of a seriously enotionally disturbed man-child, not those of
a col d- bl ooded, heartless killer. 1In this case, on the other hand,

neither mental mtigating circunstance was established. Again, the
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PSI indicates that in 1989 appell ant was di agnosed with depression
neurosi s, conduct di sorder and borderline personality disorder (SR
52), but the PSI also indicates that in 1988 appellant had a
psychi atric evaluation the results of which were negative, finding
t hat appel |l ant had no probl ens except behavioral problens and mld
depression (SR49). Mre inportantly, unlike Fitzpatrick, this was
a col d-bl ooded hom ci de.

Finally, appellant cites to Jackson v. State, 575 So. 2d 181
(Fla. 1991), but in Jackson this Court found death di sproportional
because t he second prong of Enmund-Tison was not nmet. Although the
def endant was convicted of felony nurder where he was a nmmgjor
participant in the underlying felony, there was no proof of the
cul pable state of mnd required for inposition of the death
penalty. This case is in no way related to those issues.

Based on the above, death is proportional in this matter.
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POINT XITI

WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN REQUIRING AN ADVISORY
JURY RECOMMENDATION.

Appel  ant argues that the trial court abused its discretion by
conducting jury sentencing proceedi ngs over appellant’s objection
(IB 66). Appellant cites to State v. Carr, 336 So. 2d 358 (Fla.
1976) which holds that although a defendant validly waives an
advisory jury, the trial court inits discretion may still require
an advi sory jury reconmendati on. See also State v. Hernandez, 645
So. 2d 432 (Fla. 1994). The only bases set forth by appellant to
support an allegation of abuse of discretion are that during the
sentencing procedure the State introduced M. Reams hearsay
statenent; the State engaged in i nproper argunent; the State relied
on aggravators not found to exist by the judge and on aggravators
not supported by the evidence; and therefore, the court inproperly
pl aced great wei ght on an unreliable recommendation. Even if each
of these allegations were true, they would not show that the trial
court abused its discretion in nmaking a decision that was nade
before any of these alleged events took place. Further, each of
t hese issues have been di scussed above and none form a basis for
remandi ng for resentencing. In an appellate proceeding, the

decision of the trial court has the presunption of correctness, and
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the burden is on appellant to denonstrate prejudicial error. Fla.
Stat. 8 924.051(7); Applegate v. Barnett Bank of Tallahassee, 377
So. 2d 1150 (Fla. 1980). Appellant has failed to denponstrate how
the trial court abused its discretion by requiring an advisory

jury reconmendati on.
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POINT XIV

WHETHER FUNDAMENTAL ERROR OCCURRED
DURING THE STATE’'S PENALTY PHASE
ARGUMENT .

Appel I ant of necessity argues that the two short conments nmade
by t he prosecutor anount to fundanental error, because he failed to
preserve this issue for appellate review A cont enpor aneous
obj ection nmust be made in order to preserve for appellate review a
comment made by the prosecutor during argunent in either the guilt
or penalty phases. Crump v. State, 622 So. 2d 963 (Fla. 1993);
Teffeteller v. State, 495 So. 2d 744 (Fla. 1986). Defense counsel
i nt erposed no objection to the subject comments.

These comments need to be reviewed in context:

Wen we tal ked about this case and the fact that
there could be a penalty phase, yes, we’'ve reached the
penalty phase trial. And from the very beginning the
attorneys were explaining to you a reasonabl e doubt and
how one is presuned innocent until proven guilty beyond
a reasonabl e doubt and certain | egal content such as that
we have been t hrough t hat phase which was the guilt phase
and we | ooked at the evidence and the state argued that
evi dence and he proved to be guilty under the principles
and content of the guilt phase, you found him guilty

beyond a reasonable doubt. And that mxed wth
everything of what we are trying to acconplish here is
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we're seeking the truth as to what happened in this case
and | _do believe that the evidence established the truth.

The State argued that M. Mihanmad i s t he person who
killed Jimm e Lee Swanson whi ch began with a demand on a
woman that he was | ooking for who had taken noney from
hi m and upon refusing he then chased him and shot him
multiple times and it was essentially in the road right
in the mddle, right in the public eye and right in the
m ddl e of the day shot and killed Jinmm e Lee Swanson and
we know there was at | east 6 people who were there at the
scene or 7 people, 4 people that were in the 4 driving,
Curtis Ream Ivory’'s and then in addition to that, Curtis
Ream chased t he Defendant or was follow ng himand the
Defendant tries to shoot himin the mddle of the public
hi ghway while he was trying to get his tag nunber and
that evidence is clearly established. And that is the
truth.

(TV XI'1, 2208/ 10-2209-17) (enphasi s added).

This portion of the prosecutor’s summation related entirely to
t he evi dence adduced during the guilt phase of the trial. Evidence
whi ch the jury had previously evaluated and from which determ ned
that appellant was guilty as charged. The prosecutor was now
merely indicating that this evidence did establish the truth of the
event. But clearly the jury already had nmade that anal ysis of the
evi dence and agreed. Therefore, for the prosecutor to now
essentially say that he agrees with the jury’s prior evaluation of
the evidence would not be error. But if it were, it would be
harmess, if error, pursuant to 8 59.041, Fla. Fla. Stat. 8§
924.051, Fla. Stat. 8 924. 33 and the hol ding of State v. Diguilio,

491 So. 2d 1129 (Fla. 1986). Further, evenif it were error, a new
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sent enci ng heari ng woul d not be warranted because the coments were
not so outrageous as to taint the wvalidity of the jury's
recommendati on or be fundanental error. See Bertolotti v. State,
476 So. 2d 130, 133 (Fla. 1985); Urbin v. State, 714 So. 2d 411,

418 n. 8 (Fla. 1998).

POINT XV
WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION BY INSTRUCTING THE JURY
IN REGARD TO THE ABSENCE OF PENALTY
PHASE COUNSEL.

During voir dire, defense counsel infornmed the proposed jurors
that Bradl ey Collins was responsi ble for the penalty phase (TV 1V,
730/ 22- 732/ 12). Subsequently, M. Collins conducted his own
extensive voir dire (TV 1V, 738/5-794/1). After penalty-phase
counsel had been discharged (TV V, 983/18), the trial court asked
appellant if he wished to voir dire the panel regardi ng penalties,
and appellant indicated that he did not (TV VI, 1009/20-23).
| medi ately thereafter, the trial court indicated that he had

handed the parties an instruction he had used in the past to

expl ain counsel’s absence to a panel (TV VI, 1010/9). The trial
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court acknow edged that the instruction needed to be nodified and
t hat he was open to suggestions (TV VI, 1010/18-24). Cuilt-phase
counsel suggested that the instruction be nodified “slightly” (TV
VI, 1011/20).* After further discussion, defense counsel indicated
that the proposed instruction was “fine” (TV VI, 1015/20-21), with
the exception of the last paragraph, which he believed gave a
presunption that there would be a penalty phase (TV VI, 1015/ 23-
1016/ 4).* Then as the trial court was explaining that he agreed
with defense counsel, appellant interrupted the trial court and
indicated that he did not want any instruction given (TV VI,
1016/ 23) . The trial court then indicated that he had to read
sonet hi ng, and defense counsel subsequently asked that it be kept
as sinple as possible (TV VI, 1016/ 23-1017/4). Thereafter, defense
counsel told the trial court:

Judge, | think in discussing this with ny

client, Akeem we are basically requesting

that you keep it as sinple as possi bl e wher eby

say that M. Collins has been excused and t hat

Akeem Muhanmmad is going to now take over and

he is not requesting anything to be read
further than that.

13 Al t hough appel |l ant was present during this discussion (TV
VI, 1011/9), he let guilt-phase counsel represent his interests in
regard to this issue.

“ 1n the instruction the court finally gave to the jury, each
time he used the words “penalty phase” he foll owed these words with
the words, “if one ever (or should) arise” (TV VI, 1028/ 15-1030/3).
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(TV VI, 1018/8-14). Shortly thereafter, the trial court asked
def ense counsel what he wanted to be read to the panel (TV VI,
1018/ 23), and defense counsel responded that M. Collins had been
excused and that appellant would be representing hinself should a
penalty phase arise (TV VI, 1019/1). When the trial court
subsequently gave the instruction, appellant did not interpose an
obj ecti on.

Appel lant now argues that the trial court abused his
di scretion by acting on a m sunderstanding of the |aw, when the
trial court indicated that the panel had a right to find out about
M. Collins’ whereabouts and that he had a duty to so informthem
(IB 75). Appel l ant has not preserved this issue for appellate
review. For an argunent to be cogni zabl e on appeal, it nust be the
specific contention asserted as the |egal ground for objection
exception, or notion below. Terry v. State, 668 So. 2d 954 (Fl a.
1996); Rodriguez v. State, 609 So. 2d 493 (Fla. 1992); § 924.051,
Fla. Stat. (1996). At no tinme did appellant or defense counse
ever rai se bel owthe i ssue now argued before this Court. WMoreover,
the record shows that appellant acquiesced to the trial court’s
gi ving an instruction.

Further, al though appell ant indicates that the trial court was

operating under a m sunderstandi ng of the | aw, appellant gives no
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| egal support for this concl usion. The trial court repeatedly
indicated that he believed the panel had a right to know that
appel l ant wanted to and was entitled to represent hinself but that
he woul d nonet hel ess have to abi de by the rul es of evidence (TV VI,
1012, 1014, 1017, 1020). Appel l ant gives no legal basis for
asserting that this is a m sunderstanding of the law. Again, the
decision of the trial court has the presunption of correctness, and
t he burden is on appellant to denonstrate prejudicial error. Fla.
Stat. 8 924.051(7); Applegate v. Barnett Bank of Tallahassee, 377
So. 2d 1150 (Fla. 1980). Appellant has failed in this burden.

Further, atrial court’s ruling on a discretionary matter w ||
be sustai ned unl ess no reasonabl e person woul d agree with the view
adopted by the court. Hawk v. State, 23 Fla. L. Wekly S473 (Fl a.
Sep. 17, 1998); Huff v. State, 569 So. 2d 1247 (Fla. 1990).
Certainly, reasonable persons would agree with the trial court’s
decision to give such an instruction, so there was no abuse of
di scretion.

Finally, appellant argues that this instruction was i nproperly
worded in a fashion that the jury would antici pate that there woul d
be a penalty proceeding (IB 76). As previously nentioned, after
def ense counsel raised this issue below, the trial court nodified

the instruction in such a nanner that every tinme he nentioned the
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term“penalty phase” he foll owed by stating, “if one should or ever
arise.” The jury could not have anticipated that a penalty phase

was a certainty with this careful |anguage.

POINT XVI
WHETHER THE TRIAL COURT EMPLOYED AN
INCORRECT STANDARD IN IMPOSING THE
DEATH SENTENCE.
Appel | ant argues that the trial court gave undue wei ght to the
jury’s advisory opinion, citing to Ross v. State, 386 So. 2d 1191

(Fla. 1980). Ross holds that when a trial court believes that he

or she is bound by a jury’'s recommendation of death, then the
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matter should be reversed for resentencing. 1In Ross, this Court
concluded that the trial court felt conpelled or bound to inpose
the death penalty, because in its sentencing order stated, “This
court finds no conpelling reason to override the recommendati on of
the jury. Therefore, the advisory sentence of the jury should be
fol |l oned.”

Nothing in this record suggests that the trial court felt
conpelled to follow the jury' s recomendation. Quite to the
contrary, the trial court indicated in his sentencing order that
al though he nust give great weight to the jury s sentencing
recommendation, “the ultimate decision as to whether the death
penalty should be inposed rests with the trial judge” (R 2722).
Subsequently in the sentenci ng nenorandum the trial court stated,
“Upon carefully evaluating all of the evidence presented, it is
this court’s reasoned judgnent that the mtigating circunstances do
not outwei gh the aggravating circunstances” (R 2722). This record
shows that not only did the trial court not feel conpelled to
follow the jury' s recommendation, he carefully performed his own
i ndependent wei ghing  of the aggravating and mtigating
ci rcunst ances.

Appel  ant al so argues that the trial court inproperly enpl oyed

a presunption of death (IB79). In the sentencing order, the trial
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court stated, “Death is presuned to be the proper penalty when one
or nore aggravating circunstances are found, unless they are
outwei ghed by one or nore mtigating circunstances” (R 2722).
However, again it is clear from the sentencing order in its
entirety that the trial court properly performed its function of
i ndependent |y wei ghi ng t he aggravating and mtigating factors. See
Elledge v. State, 706 So. 2d 1340 (Fla. 1997)(finding no error
where the trial court allegedly applied a presunption of death,
because the record showed that the trial court properly wei ghed the

aggravating and mtigating circunstances).

IN RESPONSE TO APPELLANT’S SUPPLEMENTAL INITIAL BRIEF
POINT I

WHETHER THE PSI USED BY THE
SENTENCING COURT WAS PREPARED IN
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VIOLATION OF FLA. R. CRIM. P. 3.711
AND SHOULD THEREFORE BE STRUCK.

Appel  ant argues that the PSI used in this case was invalid,
because portions of it were obtained from a 1991 PSI which was
lawful ly invalid, because it was prepared in violation of Fla. R
Crim P. 3.711. This issue has not been preserved for appellate
review. For an argunent to be cogni zabl e on appeal, it nust be the
specific contention asserted as the |egal ground for objection
exception, or notion below. Terry v. State, 668 So. 2d 954 (Fl a.
1996); Rodriguez v. State, 609 So. 2d 493 (Fla. 1992); § 924.051,
Fla. Stat. (1996). The PSI was provided to appellant before
sentencing (TV XlI |, 2245/ 24-2246/3), but appellant never objected
to the use of this PSI on the basis now asserted.

Appel lant’ s position is that the 1991 PSI is invalid because
it was ordered before there was a finding of guilt. However, even
if this were true the commttee notes to this rule of procedure
indicate that this rule permts presentence investigations to be
initiated prior to a finding of guilt, because the purpose of the
rule is to reduce unwarranted jail tinme by a defendant who expects
to plead guilty and who may well nerit probation or commtnent to
facilities other than prison. Appellant indicates that he did in
fact plead guilty to that 1991 offense (SB 11), and the record

shows that he was sentenced to three years probation (SR 51).
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Therefore, the record appears to reflect that the trial court
initiated the presentence investigation precisely according to
purpose of this rule of procedure.

More to the point, however, nothing in this record actually
reflects that the adjudication of April 14, 1993, (SR 51) was the
result of aguilty plea on that date or when a finding of guilt was
made. Nothing in the record indicates the date that the tria
court ordered that PSI, and nothing in this record shows that
appel l ant did not consent to the comencenent of that PSI. \Were,
as here, the record brought forward is inadequate to denonstrate
reversible error, the trial court should be affirmed. Applegate v.
Barnett Bank of Tallahassee, 377 So. 2d 1150 (Fla. 1979).

Even assum ng t hat everyt hi ng now argued by appel |l ant is true,
appel lant has still not shown why either the 1991 PSI or the
instant PSI should be stricken fromthe record. |In other words,
appel l ant has not shown any prejudice. A judgnent or sentence nmay
be reversed on appeal only when the record establishes prejudicial
error, and appellant has the burden of denonstrating that
prejudicial error occurred. 8§ 924.051, Fla. Stat. (1996).
Simlarly, any time procedural irregularities are all eged or occur,
the enphasis is on determ ning whet her anyone has been prejudiced

by that irregularity. Hoffman v. State, 397 So. 2d 288 (Fla
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1981); see also Wuornos v. State, 676 So. 2d 966, 969 (Fla. 1995).
In regard to this issue, appellant has nade no effort to show how
he was prejudi ced.
POINT II
WHETHER FLA. STAT. § 921.231 IS
UNCONSTITUTIONALLY VIOLATIVE OF A
DEFENDANT’S RIGHT TO PRIVACY.

Appel  ant argues that Fla. Stat. 8 921.231 violates his right
to privacy under Art. |, 8 23, Fla. Const., because it authorizes
t he Departnment of Corrections to investigate a defendant’s nedi cal
history, famly relationships and related natters wthout the
defendant’ s consent. However, the State can justify an intrusion
on an individual’s privacy if it can denonstrate that the
chal l enged statute serves a conpelling state interest and
acconplishes its goal through the use of the | east intrusive neans.
B.B. v. State, 659 So. 2d 256 (Fla. 1995); Shaktman v. State, 553
So. 2d 148 (Fla. 1989). The zone of privacy covered by Article I,
§ 23 is anindividual's legitimte expectation of privacy which is
not spurious or false. Id

Assum ng for purposes of this argunent that appellant’s famly
rel ati onshi ps and nedi cal records are protected under Article I, 8§

23, Fla. Stat., 8§ 921.231 nonetheless furthers a conpelling state

interest through the | east intrusive neans. The sentencing phase
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of a crimnal proceeding furthers the State’s conpelling interest
in preventing the conduct proscribed by the crimnal statutes. See
J.A.S. v. State, 705 So. 2d 1381, 1383 (Fla. 1998). Fla. Stat. 8§
921.231 also furthers the State’'s conpelling interest in
mai ntaining the integrity of the sentencing process. This statute
acconplishes these interests in the least intrusive neans by
[imting the availability of the PSI to only a few persons with a
legitimate professional interest intheinformation. Fla. R Crim
P. 3.712. One mght argue that this rule can have no inpact on
Fla. Stat. § 921.231; however, quite to the contrary this rul e nust
be read an applied together wwth Fla. Stat. 8§ 921.231, in that the
means of assuring the inforned exercise of judicial discretion in
sentencing is a procedural matter properly determ ned by court
rules and not the |egislative process. See Huntley v. State, 339
So. 2d 194 (Fla. 1976).1%
POINT III

WHETHER FLA. STAT. § 921.231 IS VOID
FOR VAGUENESS.

Appel lant argues that Fla. Stat. 8§ 921.231 is void for

vagueness, because (1) it requires that the report contain a

15 Al though Huntley pertains to Fla. R Cim P. 3.710, the
rationale would be equally applicable to rules 3.711, 3.712 and
3.713.
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description of the situation surrounding the crimnal activity
charged, not the crimnal activity for which the defendant was
found guilty; (2) it does not give specific guidelines regarding
what information this situational description may be prepared from
(3) it does not give specific guidelines regardi ng what i nformation
may be obtained in regard to a defendant’s social history; and (4)
it does not give specific guidelines regardi ng what information may
be obtained in regard to a defendant’s nedical records and
psychol ogi cal or psychiatric eval uation.

In regard to the first sub-issue, as nentioned above, Fla.
Stat. 8§ 921.231 nust be read together with Fla. R Cim P. 3.711
whi ch general ly precludes comrencenent of the investigation until
after a finding of guilt. Therefore, when read together the
statute requires a description of the situation surrounding the
crimnal activity with which the offender had been charged and
found guilty.

In regard to each of the other allegations, appellant is
attenpting to bootstrap his personal privacy issues into vagueness
issues. This argunent is nore an “as applied” argunent than it is
a “facial” argunment. Therefore, since this issue was not raised
bel ow it has not been preserved for appellate review Trushin v.

State, 425 So. 2d 1126 (Fla. 1983).
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Be that as it may, a statute is unconstitutionally vague only
when people of common intelligence nust necessarily guess at its
meani ng and differ as to its application. Falco v. State, 407 So.
2d 203 (Fla. 1981). To make a statute sufficiently certain to
conply with constitutional requirenents, it is not necessary that
it furnish detail ed plans and specifications of the acts or conduct
required or prohibited. See Smith v. State, 237 So. 2d 139 (Fl a.
1979) .

The pertinent portions of Fla. Stat. 8 921.231 are as fol | ows:

(1)(a) A <conmplete description of the situation

surrounding the crimnal activity with which the of fender

has been charged, including a synopsis of the tria

transcript, if one has been made; nature of the plea

agreenent including the nunber of counts waived, the

pl eas agreed upon, the sentence agreed upon, and

additional ternms of agreenent, and, at the offender’s

di scretion, his version and expl anation of the act.

(1)(g) The social history of the offender, including his

famly relationships, marital status, interests, and

related activities.

(1) The offender’s nedical history and, as
appropriate, a psychol ogical or psychiatric eval uation.

Clearly this | anguage of Fla. Stat. § 921.231 is sufficiently
certain, so that a person of common intelligence need not
necessarily guess at its neaning or differ as to its application.
Certainly, the Departnent of Corrections has prepared nunerous

PSI's without the specific guidelines suggested by appellant.
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Finally, appellant al so argues that the statute all ows the PSI
to contain information that is not related to the instant offense,
but this Court has held that mtigating factors are not limted to
the facts surrounding the crine, and can be anything in the |life of
a defendant which mght mlitate agai nst the appropri ateness of the

death penalty. Brown v. State, 526 So. 2d 903 (Fla. 1988).

POINT IV

WHETHER FLA. STAT. § 921.231 1IS
UNCONSTITUTIONAL AS APPLIED.

Appel  ant argues that his right to privacy guaranteed under
Art. |, 8 23, Fla. Const. was violated by the actions of the
Department of Corrections in obtaining his nedical records and
famly history for purposes of preparing his PSI. This argunent
was essentially covered in Point |l above. However, now appel | ant
frames the issue in terns of the conduct relative to his specific
case perforned pursuant to Fla. Stat. 8 921.231. |In other words,
appel l ant now argues that this statute is al so unconstitutional as
applied. This issue was not raised at the trial level, so it has
not been preserved for appellate review Trushin v. State, 425 So.
2d 1126 (Fla. 1983).

Nonet hel ess, as mentioned in Point Il above, the State does
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have a conpelling interest in both preventing or deterring the
conduct proscribed by the crimnal statutes and in nmaintaining the
integrity and fairness of the sentencing process. Fla. Stat. 8§
921. 231 furthers both these interests in the | east intrusive neans.
POINT V

WHETHER APPELLANT’S JUVENILE RECORDS

MAY BE USED IN THE PREPARATION OF

HIS PRESENTENCE INVESTIGATION

REPORT.

Appel  ant argues that the Departnent of Corrections obtained
his Foster Care records wthout his consent for use in the
preparation of his 1991 PSI; that those records are confidential;
and that therefore any portion of his PSI which contains
i nformati on obtained from those records is invalid. Appel | ant
admttedly could not |locate any |law to support his assertion that
his Foster Care records are confidential (SB 18). In 1991, when
the Departnent of Corrections prepared appellant’s initial PSI
Chapter 39, Laws of Florida pertained to proceedings relating to
juveni |l es. Part V of Chapter 39 [88 39.45-39.456, Fla. Stat.
(1991)] pertained to children in Foster Care. Nothing in Part Five
related to confidential records. Today, Part 111 [88 39.449-
39.457, Fla. Stat. (1997)] of Chapter 39 pertains to children in

Foster Care and still nentions nothing in regard to confidenti al

records.
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However, it is commonly understood that juvenile records are
confidential which is mandated by Florida Statute. The statutes
relating to juvenile proceedings have changed form consi derably
over the years. In 1977, Chapter 39 only consisted of one part,
and 8 39.12, Fla. Stat. (1977) mandated that information obtained
under this chapter was privileged and permtted only limted
di scl osure. Nonetheless, it was found that juvenile records my
properly be included in the presentence investigation report and
considered by the trial court in the sentencing determ nation.
Bell v. State, 365 So. 2d 463 (Fla. 1st DCA 1978). 1In addition to
these records being relevant, the rationale for this holding is
that they would still maintain their overall confidentiality since
di sclosure of the PSI is alsolimted under Fla. R Cim P. 3.712.
Dickens v. State, 368 So. 2d 950 (Fla. 1st DCA 1979). By 1991,
when the Departnent of Corrections allegedly used appellant’s
juvenile records in preparing the initial PSI, Part Il related to
del i nquency cases and 8 39.045, Fla. Stat. (1991) still mandated
the confidentiality of juvenile records; however, subsection
39.045(4) specifically stated that the Departnent of Corrections
shal | al ways have the right to i nspect and copy any official record
pertaining to the child. Today, matters pertaining to juvenile

del i nquency are found in Chapter 985, Florida Statutes, and 8
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985.04, Fla. Stat. (1997) still mandates that juvenile records be
confidential but nonetheless may be discl osed to the Departnent of
Corrections.

Therefore, al though appellant is correct in his assertion that
his juvenile records are confidential, they are nonetheless
available to the Departnent of Corrections for purposes of
preparing a PSI and do not | ose their confidential nature through
this process.

POINT VI
WHETHER THE INFORMATION CONTAINED IN
THE PSI MAY BE USED IN ARGUMENT ON
APPEAL.

Appel  ant rai ses no new |l egal issue under this point but only
asserts that based on his prior argunent his appellate counsel
should not be permtted to use in argument the information
contained in the PSI. The PSI is part of the record. The
information in the PSI was |awfully obtained. The information
contained in the PSI is therefore properly before this Court and a
basis for argunent by appellate counsel.

POINT VII
WHETHER THE INFORMATION CONTAINED IN
THE PSI MAY BE CONSIDERED BY THIS

COURT ON APPEAL.

Appel  ant rai ses no new |l egal issue under this point but only
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asserts that based on his prior argunent this Court should not
consider the information contained in the PSI. The PSI is part of
the record. The information in the PSI was | awful |y obtained. The
information contained in the PSI is therefore properly before this
Court and a basis for this Court’s consideration.

CONCLUSION

WHEREFORE, based on the foregoing argunents and authorities,
the State requests that this Honorable Court AFFIRM the tria
court’s judgnent and sentence.
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