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STATEMENT OF THE CASE

The Pasco County Grand Jury indicted the appellant, Berry
Kessler, on May 2, 1994, for the first-degree nurder of John Deroo
on February 2 or 3, 1991. [I, R 1-2]*

Kessler was tried by jury before Crcuit Judge WIlliamR Wbb
on Decenber 9 to 20, 1996. [X, T 1; XXVII, T 2970] The jury found
Kessler guilty of first-degree nmurder as charged. [T, R 462;
XXVil, T 3103] The court adjudicated Kessler guilty of first-
degree nmurder. [I11, R 437-438; XXVII, T 3107]

The penalty phase of the jury trial was conducted on Decenber
21, 1996. [VIIl, R 1306] The jury reconmended death by a vote of
9to 3 [IIl, RA472; VIII, R 1429]

Judge Webb conducted a sent enci ng heari ng on January 30, 1997.
[VI, R693] The court received sentencing nenoranda filed by both
the state and the defense. [V, R 616-619, 620-640; VI, R 996]
The court heard additional defense evidence and a statenent by
Kessler, [VI, R 997-1006] as well as argunents of counsel for both

parties. [VI, R 1006-1019]

! Page references to the record on appeal are designated by
a Roman nuneral for the vol ume nunber, Rfor the record proper, and
T for the trial transcript. Page references to the appendix to
this brief are designated by A
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On February 19, 1997, the court sentenced Kessler to death.
[111, R 441, 443; 1V, R 645-649; VIII, R 1297, 1304; A 1-5] The
court found two aggravating circunstances: (1) that the nurder was
cold, calculated, and preneditated, and (2) it was commtted for
pecuniary gain. [IV, R 645-646; A 1-2]

The court found two statutory mtigating factors: (1) age --
Kessl er was 69 years old at the tine of the murder and 75 years old
at the time of sentencing (slight weight), and (2) Kessler's |ack
of prior significant record (slight weight). [IV, R 646-647; A 2-
3] The court found 17 nonstatutory mitigating circunmstances: (1)
Kessl er would not be a danger to society as a septuagenarian in
prison (slight weight). (2) During World War |1 Kessler served his
country bravely and saved many |ives (noderate weight). (3 and 4)
Kessler received a purple heart and bronze star for his wartine
bravery (noderate weight). (5) Kessler remained narried to the
sanme wonman for 50 years and supported her, although he also |lived
with and supported his mstress (slight weight). (6) Kessler
rai sed four children and raised them well (slight weight). (7)
Kessler is of the Jewsh faith, attended tenple, and was generous
to the children of the synagogue (slight weight). (8 and 9)
Kessl er was generous in business and hel ped taxpayers in his

accounting business (little weight). (10, 11, and 12) Kessler was
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gainfully enployed at the tinme of the nurder, but he was under
financial and enotional stress (little weight). (13) Kessler
exhi bi ted good conduct during trial (little weight). (14) Kessler
can be productive in prison and taught prisoners while awaiting
trial (little weight). (15) Kessler's famly support. (16 and 17)
Kessler's lack of prior violent record (slight weight). [1V, R
647-649; A 3-5]

Def ense counsel filed Kessler's notice of appeal on February
27, 1997. [IV, R 656] The court appointed the public defender to
represent Kessler on this appeal. [IV, R 655]

On April 11, 1996, the state filed a notion for clarification
of sentence at the request of the Departnment of Corrections to
clarify whether the death sentence was concurrent with or consecu-
tive to a life sentence inposed by the federal court in Onhio and
whi ch Kessler was serving at the time he was sentenced in this

case. [VII, R 1207-1208] The court heard the notion on April 22,

1997, and ordered that the death sentence in this case will be
carried out consecutively to the federal |ife sentence. [VII, R
1209- 1210]

STATEMENT OF THE FACTS

A. Pretrial Motions
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On August 27, 1996, the state filed a notion in |limne or
Wllians rule notice seeking the adm ssion of collateral crine
evidence. The state alleged that in July, August, and Septenber,
1993, Kessler conspired with Steve Barkett and M ke WAl cutt, who
wer e cooperating with federal authorities, to arrange the nurder of
Pearce "Bo" Yankee to obtain the proceeds of a life insurance
policy. The state also alleged that in Novenber, 1993, through
February, 1994, Kessler conspired with Richard Vessey, who was al so
cooperating with federal authorities, to arrange the nurders of
Barkett and Walcutt, who were witnesses in this case and in a
related federal case, and to tanper with another witness in both
cases, Cheryl Ham|ton. [1, R 34-37] Def ense counsel filed a
menor andum seeki ng denial of the state's notion in limne and to
excl ude the testinony about the collateral crinmes. [I, R 183-187]
The court conducted evidentiary hearings on the notion on Sept enber
10, Cctober 10, and Novenber 25, 1996. [V, R 660, 672-830; VI, R
843-992; VII, R 1039-1206; VIII, R 1213-1295] The court entered an
order granting the state's noti on on Decenber 6, 1996, finding that
evi dence of the planned nurder of Yankee was inextricably inter-
twined with Kessler's adm ssions regardi ng the death of Deroo and
was strikingly simlar to the nurder of Deroo, that Kessler's

all eged threats and efforts to exterm nate witnesses were inextri -
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cably intertwned with the evidence in this case and were rel evant
t o show consci ousness of guilt, and that the probative val ue of the
| atter evidence outweighed the prejudice to Kessler. [Il, R 205-
206]

On Decenber 2, 1996, defense counsel filed a notion to
suppress Kessler's statenents to FBI i nformant Steve Barkett on the

ground, inter alia, that the statenments were involuntary because

t hey were induced by a promise of $50,000 which would be unavail -
abl e unl ess the informant coul d convince the investor that Kessler
had secured the nmurder of John Deroo for the purpose of collecting
i nsurance proceeds. [11, R 189-194] The court conducted an
evidentiary hearing on the notion on Decenber 10, 1996. [XII, T
283-388; XIll, T 390-476] The court denied the nmotion. [XIII, T
476]
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B. Jury Sel ection

On the first day of voir dire in the present case, two
prospective jurors, Salerno and Ferry, indicated that they had
know edge about the case. [X, T 49, 60-62; X, T 162, 167]
Salerno and Ferry were excused for cause because they would
automatically vote against the death penalty. [X T 97-98; XI, T
139- 140, 245] Defense counsel used seven perenptory chal |l enges on
other jurors. [XI, T 241, 246, 251, 252, 258, 260, 263]

When jury selection resuned on the second day of trial, the
court noted that two nore prospective jurors indicated that they
had know edge of the case. Costa, whose husband was a retired FB
agent, said she could put it aside. Rinaldi checked that she could
not put it aside. The court excused Rinaldi for cause. [I1V, R
498, 512; X1, T 478-480] Defense counsel entered an article from
that day's Pasco edition of the St. Petersburg Tinmes titled
"Murder-for-hire trial starts today" as defense exhibit 1.2 [XII]
T 480] The court denied defense counsel's request to ask the
prospective jurors if they read the Tines. [XIII, T 481]

In response to questions fromthe court and the prosecutor,

juror Mengel said he had sonme know edge of the case from that

2 The article appears as Court's exhibit 1 in the unnunbered
record volune entitled "Evidence" and i s reproduced in the appendi x
tothis brief. [A 6-7]
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nor ni ng' s newspaper, but he could set it aside and reach a verdi ct
based only on the |law and the evidence. [XIT1, T 488-490, 531]
Juror Urgo al so had know edge of the case fromthe newspaper, and
did not know whether he could set it aside. [XIIl, T 488-490]
The court excused Urgo for cause. [XIIl, T 520-521] Jurors Costa
and Freudenstein said they could put aside anything they heard or
read and reach a verdict on the |law and evidence. [XIII, T 490-
491, 539-540]

I n response to defense counsel's questions, Costa said she had
not read anyt hi ng about the case since the Sunday headline. [XII,
T 589] Freudensteinread the article in the Tines, did not forman
opi nion regarding guilt, and woul d presunme Kessl er innocent until
she heard the evidence. [ XIV, T 593] Mengel read that day's
article in the Tines. He said, "I didn't form an opinion nme
personal Iy, but | assuned that sonebody el se had fornmed an opini on
and found him guilty." [ XIV, T 594] Mengel said he presuned
Kessl er was innocent. [XV, T 594-595]

Def ense counsel exhausted his perenptory challenges by
excusing Korrow, Mtchell, and Costa. [XIV, T 618-619, 621-623]
The court deni ed def ense counsel's cause chal | enges to Freudenstein
and Mengel. [XIV, T 623-626] The court deni ed defense counsel's

request for an additional perenptory to excuse Mengel. [XIV, T
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624-626] The state excused Freudenstein. [XIV, T 625] Menge
served on the jury. [XIV, T 630]

C. The State's Case

Def ense counsel renewed his objectionto the court's ruling on
the State's notion in Ilimne, arguing that the evidence of
Kessl er's conversations with Barkett and Vessey was not rel evant,
was prejudicial, and woul d beconme a feature of the case, and that
t he jury should have no know edge of the federal prosecution and
convictions. The court overruled the objection. [XIV, T 665-666]

I'n 1990, John Deroo hired Gl berto Torres to be the assistant
pl ant nmanager at Custom Craft Cabinetry, a cabinet manufacturing
shop | ocated at 9410 Eden Avenue in Hudson, Florida, which they
built "fromthe bottomup.” [XIV, T 746, 748-751] Berry Kessler
was involved with the business and had been to the shop severa
times. [XIV, T 751-752; XV, T 817] Kessler lived in Chio. He was
buil ding a residence in Pasco County and preparing to nove there.
[ XIV, T 753-754] In Decenber, Kessler brought his furniture down
and stored it at the warehouse. [ XV, T 819-820] On Friday,
February 1, 1991, Torres |learned that Kessler was comng to Pasco
County. [XIV, T 757] On Saturday, February 2, Deroo, Torres, and
ot her workers went to Kessler's house to install cabinets and fans.

They left around noon. [XIV, T 758-759; XV, T 818-819]
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At 10:00 a.m on Sunday, February 3, 1991, Kessler called
Torres and asked him to cone unlock the shop because he had a
meeting with Deroo and could not get in. [XIV, T 762-763] Torres
arrived at Custom Craft in his car around 10:15. He noticed that
Deroo's van was parked at an unusual angle. [XIV, T 765-766]
Kessler was there with his friend George I kinmas. Kessler's Bronco
was the only other vehicle present. [XIV, T 767] Kessler said
t hey had gone out the night before, and Deroo had too nuch to drink
and must not have gone hone. [XIV, T 768] Torres unlocked the
door and entered first, followed by Kessler and lkimas. [XIV, T
768-769; XV, T 833] Torres did not see a watch on the floor as
they entered. [XIV, T 771] Torres went towards the el ectric panel
box to turn on the lights. He found Deroo's body |ying on his back
on the floor with bl ood around his head. He noticed gun shells and
change on the floor near the body. Kessler and |Ikinmas approached
and told Torres to call 911. None of themtouched the body. [XV,
T 772-774; XV, T 833-836, 839, 841, 848-849] Torres went to a
secretary's desk and called 911 to report the death. [XVI, T 774-
777; XV, T 841-842] The state and the defense stipulated to John
Deroo's identity as the deceased. [XV, T 865-66]

Torres, Kessler, and I ki nas opened the bay doors to the shop.

Torres did not see Kessler |eave the building or goto his car. He
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did not see Kessler pick up anything near the door or near the
body. [XV, T 792, 843, 856] Torres |ooked inside Deroo's van and
saw a styrofoam plate. Torres went around the exterior of the
bui Il ding, but did not see anything. [XV, T 804-805, 844-845] The
police cane and kept them outside the building. Torres answered
their questions, allowed themto search his car, and submtted to
a gunshot residue test. [XV, T 806-807, 846-848] The police also
performed residue tests on Kessler and Ikimas. [XV, T 847]

Pasco County Sheriff's O ficer Robert Gattuso responded to the
call and arrived at the scene at 10:28. He found Torres, Kessler,
and | kimas outside the warehouse. [ XV, T 868-869, 876, 878]
Gattuso went inside and found Deroo's body. There was bl ood around
the head, and the face was still bleeding. [XV, T 670] He saw
five shell casings on the floor. [XV, T 873] He did not see any
signs that the body had been noved or that there had been a
di sturbance. [XV, T 874-875] Gattuso called for a hom cide unit
and checked to make sure no one else was in the building. [XV, T
871] O her deputies arrived. [XV, T 872-873]

Gattuso spoke to Kessler after the scene was secured. Kessler
said he and Deroo were business partners. Kessl er, Deroo, and
| ki mas had dinner at Fast Eddie's restaurant the night before

Der oo was havi ng fi nanci al probl ens, and Kessl er gave hi m$2,500 in

10
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$100 bills. Kessler |ast saw Deroo when he |eft the restaurant at
10: 00 the night before. [XV, T 876-877, 883-884]

Detective Gary Kling obtained Kessler's signed, witten
consent to search his black Ford Bronco. [XV, T 890-896] Kessler
told himhe had two .22 caliber revol vers and an i nexpensi ve wat ch
inthe Bronco. [XV, T 897] Kling found Kessler's briefcase in the
Bronco, searched it, and found a receipt signed by Kessler for
$2,500 for the CustomCraft account; it was dated February 2, 1991.
[ XV, T 898-901] Kling also found a .22 caliber bullet in the
bri ef case. [ XV, T 902-903] The officers found a watch in the
consol e. Ms. Genda Deroo identified it as belonging to her
husband, John Deroo. [XV, T 915-916, 921, 955-960, 966] Kling saw
what appeared to be blood on the face of the watch. [XV, T 917]
The officers found a Derringer in the console. [XV, T 921] Kling
al so observed Deroo's body. He did not see any signs of a
struggle. [XV, T 903] There were sone coins, a cigarette lighter,
and si x shell casings on the floor near the body. [XV, T 904] The
shel | casings were sent to FDLE. One of the pants pockets was
pul l ed partly out. [XV, T 907] Deroo was wearing a gold bracel et
on his right wist, a wedding band on a finger on his |eft hand,
and a gold ring with three dianonds on a finger on his right hand.

[ XV, T 907-908, 963-964] It appeared that Deroo had worn a watch

11
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on his left wist, but it had been renpved. [ XV, T 922, 964]
Deroo's wallet was mssing. [XV, T 965]

Crinme scene technician Janmes Sessa phot ographed and recovered
six .22 caliber shell casings in a circular pattern around the
body, a cigarette |lighter, and sone change. [ XVI, T 991-1002]
Sessa phot ographed the body. [XVl, T 1003-1005] Fromthe nedi cal
exam ner, Sessa received a set of keys and a handkerchief from
Deroo' s right rear pants pocket, a Marl boro cigarette pack, a dine
fromthe right front pants pocket, and two quarters and a dinme from
the floor. [XVlI, T 1006-1007] A few weeks |ater, Sessa searched
Deroo's van and found a small pack of cigars. He found $2,100 in
$100 bills inside the pack. [ XVl, T 1009-1012, 1018-1023] On
February 3, another officer took photos of the van showi ng two
styrof oampl ates containing french fries and steak, a suitcase, and
a pack of Marlboro cigarettes. [XVI. T 1013-1017]

Crime scene technician Scott Lennon searched and phot ographed
Kessler's Bronco. [XVl, T 1047-1048, 1083] He found and phot o-
graphed the watch in the center console. [XVI, T 1048-1051, 1075-
1078, 1085-1086] A dry substance which appeared to be bl ood was on
the face of the watch. [XVlI, T 1060, 1081-1082] Lennon found a
| oaded .22 caliber long rifle handgun in the console and a | oaded

.22 magnum handgun in the left pocket of a blue jacket in the

12
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Br onco. [ XV, T 1051-1059, 1079-1081, 1084-1085] He found a
carton of Viceroy cigarettes in the back seat. [XVI, T 1060-1062]

Crinme scene technician Jeffrey Boekel oo searched Deroo's van
around 10: 00 p.m that night. [ XVI, T 1102-1103] He found two
Viceroy cigarette butts in an ashtray for the rear seat. [XVI, T
1103-1104, 1107-1108, 1111-1112, 1126-1127] He found two cigars
and a Next cigarette in the glove conpartment. [XVI, T 1109-1111
1127-1128, 1132] He found an enpty Marl boro cigarette pack on the
front console. [XVl, T 1113, 1132] Boekel oo attended the autopsy
and received several itens from the nedical exam ner, a bullet,
metal fragnents, a gold bracelet, a gold ring, a tooth, and two
vials of blood. [XVI, T 1114-1124]

Dr. Joan Wod, chief nedical examner for the Sixth Crcuit,
[ XI X, T 1585-1586] arrived at the scene at 2:05 p.m on February 3,
1991, and was taken to Deroo's body. [XIX, T 1600] She observed
hard rigor nortis, an odor of alcohol, an odor of tissue gas which
i ndi cat ed he had been dead about twel ve hours, and nul ti pl e gunshot
wounds to the face. [ XIX, T 1601-1603] Based on bl ood spatter
patterns, Dr. Wod concluded that Deroo's |left hand was over his
abdonmen when he was shot. [XI X, T 1603-1605, 1627-1629, 1646] The
absence of tanning on the left wist indicated the wearing of a

wat ch, but there was no watch on the body. [XI X, T 1604] D luted

13
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bl ood spatter on Deroo's watch was consistent with the watch being
on his wist when he was injured and Deroo sneezing. [XI X, T 1629-
1630, 1646-1647] When she rolled the body partly over, she found
that the left rear pants pocket was enpty and pulled partly out,
whil e there was a handkerchi ef and a set of keys in the right rear
pocket. [XIX, T 1642, 1644] She did not find a wallet. [XIX T
1609, 1651]

The body was taken to the nedical exam ner's office for an
autopsy. Dr. Wod renoved a gold ring wwth a clear stone fromthe
right ring finger, agoldring with clear stones fromthe left ring
finger, and a gold bracelet fromthe right wist and gave themto
an evidence technician. [XIX, T 1608-1609] There was a dine in
the right front pants packet. There were no signs of a struggle.
[ XIX, T 1609] She found part of a tooth and part of a bullet in
the I eft lung, which appeared to have been breathed into the I ung.
[ XIX, T 1610-1611] A .22 caliber bullet was recovered fromDeroo's
shirt. [XIX, T 1611] Dr. Wod determ ned that Deroo di ed between
m dni ght and 3:00 a.m on February 3. [ XIX, T 1613-1614, 1658-
1659] He had a bl ood al cohol |evel of .11 grans percent. [XIX, T
1664]

There were six gunshot wounds to the face, all entrance

wounds. Four of the bullets went through the skull into the brain,
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causing Deroo's death. [XI X, T 1614-1616, 1631] Any of these four
bull ets woul d have rendered Deroo instantly unconscious. [XIX, T
1636-1637, 1641] One entered the nose, went to the back of the
throat, and went down into the lung. Another bullet entered the
| eft cheek, then exited the neck, and was found in the shirt.
[ XIX, T 1616-1619] Stippling and tattooing on the face indicated
that at |east two of the shots were fired at a distance of |ess
than 24 to 30 inches. [XI X, T 1620-22, 1655-1656] A laceration
and an abrasion on the back of the head was consistent with an
unconsci ous person falling backwards onto a concrete floor. [XIX
T 1630, 1637-1638]

Ted Yeshion, a forensic serologist at the FDLE crine |abora-
tory in Tanpa, exam ned the watch and found a m ninmal anount of
human bl ood on the face and watchband. [XVI, T 1137-1151]

At 12:26 p.m on February 3, 1991, Detective M chael Schreck
transported Kessler, who went voluntarily, from the scene to an
office for the Crimnal Investigation Bureau for an unrecorded,
noncustodial interview. [XVII, T 1167-1172, 1207-1209] Kessler
told himthat Deroo was president and operating manager of Custom
Craft Cabinetry. Frank Barton and George |kinmas were Vvice-
presi dents. Cheryl Hamlton was the treasurer and principal

st ockhol der. Kessler was the secretary. [XVI1, T 1173-1174]
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Kessl er said the business was not in financial distress, but it was
not in the black. Kessler net Deroo when Deroo worked for another
conpany, and they decided to start a business venture of their own.
[ XVI1, T 1174] Kessler was a financial planner. [XVII, T 1176]
Kessl er and | ki mas cane down fromChio in a Ford Bronco. [XVII, T
1176-1177] Kessl er stopped i n Jacksonville, called Deroo, and told
hi mhe wanted to neet at the Quality Inn in Tarpon Springs at 5: 30.
[XVI1, T 1177-1178]

Kessler said they nmet in his hotel room had drinks, and
di scussed a new contract. Kessler gave Deroo $2,500 in $100 bills
for an overdraft the business had. Deroo signed a receipt for the
cash. [Xvil, T 1179-1180, 1217-1218] Kessler, |kims, and Deroo
went to Fast Eddie's restaurant. Kessler and Ikimas went in
Kessl er's Bronco, and Deroo drove his own van. They had drinks and
dinner. [XVIl, T 1180-1181] Wen they left the restaurant, Deroo
wanted to go out partying, but Kessler was tired and wanted to
return to his hotel room They agreed to neet at Custom Craft at
10: 00 the next norning. Deroo took sone |eftover food and drove
away in his van. Kessler and lkimas returned to the hotel to
sleep. [XVIIl, T 1182-1184, 1220-1221]

Kessl er said he woke up around 8:00 in the norning and tried

to call Ikims, but the phones were not working properly. Kessler

16



TABLE OF Cl TATI ONS (conti nued)

sent a hotel enployee to get |kinmas, then they had breakfast at the
hot el . [ XVI'1, T 1184-1185] Kessler drove to Custom Craft, and
they arrived at 9:15. Deroo's van was parked out front. [XVII, T
1185, 1222] They knocked on the door and called out to Deroo, but
there was no response. They could not find an unl ocked door, so
Kessl er used his cell phone to call Torres to cone and unl ock the
door. [XVIl, T 1186-1187, 1224] Wen Kessl er entered, he wal ked
towards the office. [ XVI1, T 1187-1188] | ki mas yelled that he
found Deroo. Kessler, |kims, and Torres approached t he body |ying
on the floor, but did not touch it. [XVII, T 1189-1190] Kessler
noticed that one of Deroo's pockets was inside out, and change, a
Bic lighter, and shell casings were on the floor. Torres went to
t he phone and called 911. Kessler and lkimas went to the front
door and stepped outside to wait for the deputy. [XVII, T 1190,
1224-1225] Kessler said that Custom Craft had a $400,000 life
i nsurance policy on Deroo. [XVI1, T 1191, 1225] He also said
G enda Deroo had |ife insurance on her husband. [XVII, T 1225-
1226]

Detective WIIliam Law ess conducted another unrecorded
noncustodi al interview of Kessler at the sheriff's office on
February 3, 1991. [XVII, T 1241-1245, 1310] Kessler said he and

| ki vas drove to Florida in his Bronco. They left Chio on Friday
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and arrived Saturday afternoon. [XVII, T 1246, 1301] |Kkinas was
an investor interested in the business, which was in arrears

[ XVI1, T 1277, 1323] Kessler said he drove because he was noving
to Spring H I, had a gun collection, and did not want to transport
the guns by airplane, so he brought themon this trip. [XVII, T
1256, 1278, 1327-1328] They stopped at Ikimas's nightclub in
McCl enney, near Jacksonville. Kessler called Deroo to tell himhe
was on his way to the Quality Inn in Tarpon Springs and arranged to
meet at 5:30. [XVII, T 1246, 1301-1302] Kessler said Deroo net
himat the hotel and they had a few drinks in the room [XVII, T
1247, 1302] Kessler said Deroo had been depressed over the way the
busi ness was going. Cheryl Ham |ton was the naj or sharehol der, and
Deroo and Frank Barton also had shares. [XVII, T 1279] Kessler
told Lawl ess about a line of credit, efforts to arrange additi onal
financi ng through Praetorian Finance, that the business was ready
to go into production, and they had a contract to build severa

hundred cabi nets. [ XVI1, T 1323-1324] | ki mas provi ded Kessl er
with $2,500 in $100 bills, which Kessler gave to Deroo to cover
sonme overdrafts. Deroo gave hima receipt for the noney. [XVII

T 1278, 1303-1304] He said neither he nor I|kinas had been in
Deroo's van. They took separate vehicles to Fast Eddie's for

dri nks and di nner around 7:30. [XVII, T 1248, 1305-1306] Kessler
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told Deroo that financing for the business had cone through, they
had a new contract, and things were |ooking good. [XVII, T 1248-
1249, 1302-03, 1306] Deroo said he wanted to go out and party.
[ XVI1, T 1307] Around 9:30 Deroo left in his van, and Kessler and
| ki mas returned to the hotel in the Bronco. [XVII, T 1249, 1307]

Kessl er said he got up at 7:30 the next norning. He tried to
call Ikinmas for breakfast, but there were probl ens with the phones,
so he had soneone go wake lkimas to join himfor breakfast. They
went to CustomCraft for a prearranged neeting with Deroo at 10: 00.
[ XVI1, T 1250, 1308] Kessler found Deroo's van parked at an angle
in front. |kims knocked on the door, but there was no answer.
Kessl er could not find an open door, so he called enpl oyees to get
sonmeone to open the shop and reached Torres. [XVII, T 1251, 1308]
Kessler did not have a key. Torres cane and knocked on the door,
but there was no response. Torres | ooked for another way in, then
unl ocked the door. Torres, |kimas, and Kessler entered. [XVII, T
1252] Kessler did not initially see Deroo, then he heard Torres
scream Kessler told Torres to call 911. Kessl er and 1Kkinmas
opened a vehicle access door so the anbulance could cone in.
[XVI1, T 1253, 1309]

Sam Fountis came to CustomCraft before Law ess | eft. Law ess

obtained a statenment from Fountis before he spoke to Kessler.

19



TABLE OF Cl TATI ONS (conti nued)

Kessl er said Fountis called himat the hotel roombetween 11: 00 and
11: 30 p.m on February 2, and they agreed to neet at 10: 30 t he next
nmorning at Custom Craft. [XVII, T 1296-1298]

After a phone call fromDetective Kling, Law ess asked Kessl er
whose watch was in his vehicle. Kessler said he told KIing he had
an old watch and two guns in the Bronco. [XVil, T 1254, 1310,
1315-116] Kessler said it was an old watch he kept as a backup.
Law ess asked about blood on the watch. Kessler said he did not
know how it got there. [XVII, T 1255, 1316] Lawl ess left the room
for 35 to 40 m nutes. Wen he returned, Kessler said he found the
watch on the floor and picked it up when he first entered the
busi ness. After observing the body, he then wal ked out and put the
watch in the console in his Bronco. He thought it mght be an
enpl oyee's watch, and he would return it the next day. [XVII, T
1273-1276, 1316-1323] Law ess asked himto explain the bl ood on
t he watch. Kessler replied that enployees frequently cut their
hands in the shop. [XVII, T 1276]

Lawl ess was present when Kessl er encountered G enda Deroo at
the sheriff's office on February 3. Kessler told her the financing
had come t hrough for the business and t hi ngs woul d be okay. [XVII,
T 1282-1283] Lawl ess received a box for a Seiko watch from Ms.

Deroo. The box contained a receipt for a Seiko watch with John
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Deroo' s nane, dated 4-20-89. [XVII, T 1291-1293] Law ess spoke to
Ann McCabe at Fast Eddie's restaurant. She identified photos of
Kessl er, |kimas, and Deroo as having been there on the evening of
February 2, 1991. [XVII, T 1293-1294]

On February 4, 1991, Detectives Schreck and Law ess
conduct ed a second unrecorded, noncustodi al interviewof Kessler at
the sheriff's office. [XVII, T 1193-1196, 1210, 1214-16] Kessler
said they drove to Florida because it was a |ast mnute deci sion,
and it would have cost nore to fly. [XVII, T 1196] Kessler had
known | ki mas for 15 years. They were involved in business together
for the past three weeks. | ki mas gave Kessler cash for invest-
nment s. Kessler was in the financial planning business, and was
involved in five separate conpanies, including bowing alleys and
finance conpanies. [XVII, T 1197-1198] Kessler said he went back
to his room after dinner on February 2 and never left the room
during the night. Kessler brought down a .22 caliber handgun in
his Bronco, and Deroo gave him a .22 caliber revolver at the
restaurant. [XVII, T 1198] Kessler said one of these revol vers
had never been fired, and the other was fired two and a hal f nont hs
before. That was the last tine he had fired a weapon. [XVII, T
1225] Kessler had given Deroo a .22 automati c on anot her occasi on.

Kessl er obtained guns and anmunition from Frank Barton. Kessler
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sai d he thought the notive for the killing was personal rather than
business; it mght have been done for revenge. [ XVI1, T 1199]
Schreck asked if Kessler would tell themif he knew who committed
the of fense. Kessler answered, "Yes, guaranteed it's going to be
a real headache.” [XVII, T 1200] Kessler said he picked the watch
up about two feet fromthe wall inside the door and put it in his
pocket. Wiile waiting for the deputies, he put the watch in the
Bronco. [XVII, T 1201, 1207, 1230] He could not explain why he
pi cked up the watch. [XVII, T 1202] Kessler denied that he put
the watch in the Bronco after Deputy Gattuso arrived. [ XVIl, T
1206]

On cross-exam nation, Law ess testified that Kessler said he
had been indicted for tax evasion for the handling of a client's
books. [ XVIl, T 1327] Over defense counsel's objections and
nmotion for mstrial, the court admitted a plea agreenent and
j udgnents and sentences show ng that Kessler pled guilty and was
convicted of aiding in the preparation and presentation of false
tax returns and of conspiracy to defraud the United States by
i npeding the function of the Internal Revenue Service. [XVII, T
1332-1336, 1340-1342, 1344-1351; A 8-9] Kessler received probation

for the offenses. [XVII, T 1352; A 8-9]
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M chael Hall, a firearns and toolmark identification expert
from the FDLE crinme |aboratory, exanmned the two .22 caliber
revol vers found in Kessler's Bronco and the six CCl brand .22 fired
cartridge casings found at the scene and determ ned that none of
the cartridge casings were fired from either of the revol vers.
[ XVIT11, T 1468-1483, 1493] He determned that five of the
cartridge casings had the sane firing pin inpression, while the
sixth had adifferent firing pin inpression, so the sixth was fired
froma different firearm Al six were fired from sem automatic
firearnms. [XVIII, T 1482-1484, 1494] Hall exam ned the recovered
bul l ets and fragnments. It cannot be determ ned whether the bullets
were fired from the cartridge casings found at the scene. One
bullet was .22 caliber. Two other bullets were .22 long rifle
caliber. [XVIII, T 1485-1487] Al three bullets displayed rifling
characteristics of six |ands and grooves with a right hand tw st.
They coul d not have been fired fromthe .22 magnumrevol ver because
it had eight |ands and grooves with a right hand twist. The .22
long rifle revolver had six |lands and grooves with a right hand
twist and could have fired the three bullets, but Hall could
neither identify or elimnate this revolver as having fired the
bul | et s. [XVIT1, T 1488-1491, 1496, 1500] Hall exam ned a

conplete CCl .22 long rifle caliber cartridge which was consi st ent
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with the fired cartridge casings. [XVIII, T 1490] Long rifle is
the nmost common form of .22 caliber ammunition. [XVIII, T 1491]
CCl is a mpjor manufacturer of .22 long rifle amunition. CCl

anmmuni tion could be purchased at any sporting goods store in the
United States. [XVIII, T 1492]

The state presented videotaped testinmony by Virginia Truell.
[ XVITI, T 1507] On Sunday, February 3, 1991, Truell and her
husband were delivering newspapers and drove by Custom Craft tw ce
around 2:15 to 2:30 a.m [XVIIIl, T 1510-1512] Truell saw a two-
tone blue Astro van parked at an angle in front of Custom Craft.
She identified a photo of the van. [XVIII, T 1512-1514, 1526] She
did not see any people or any other vehicles. [ XVIT11, T 1515
1523-1524] She saw an exterior light on at the office door, as
well as light comng frominside the building through the glass
side of the door. [XVIIIl, T 1518, 1521]

A enda Deroo testified that her husband John Deroo had been a
sales and marketing executive with Formitex in Chio and was
know edgeabl e about the cabinetry business. [XVIII, T 1361-1364]
They noved to Pasco County in 1990 to start CustomCraft Cabi netry.
Kessler was Deroo's partner in Custom Craft. [XVIT1, T 1364]
Kessler lived in Colunbus, Onhio. Kessler had flown down severa

times with Cheryl Ham lton and had stayed at the Deroos' house.
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[ XVIT1, T 1365-1366, 1417] Kessler was building a house in Spring
Hi Il and had stored his furniture at CustomCraft. [XVIII, T 1417]
He drove down twi ce in 1990, once after Christmas and another tine
with Frank Barton. [XVIII, T 1366-1367] The Deroos invested their
own noney in CustomCraft. They cane to Florida with $24,000, and
Ms. Deroo left with $200 after her husband's death. [XVIII, T
1367- 1368]

Ms. Deroo wrote checks for CustomCraft, and sonetinmes had to
use personal accounts to cover overdrafts in the Custom Craft
accounts. [XVIII, T 1368, 1376] Custom Craft checks were entered
inaregister. [XVIII, T 1368-1372] The last entry, on February
1, 1991, showed a negative bal ance of $3,303. [XVIII, T 1372-1373]
Ms. Deroo had received checks from Kessler. Mst of the checks
were small, just enough to cover what was needed, or less. The
checks were supposed to conme every week for payroll and supplies.
She often had to rush to the bank to have the checks deposited.
[ XVI1, T 1375] She had received a fax concerning a contract for
four kitchens a nonth. [ XVI11, T 1414] During the week before
Deroo's death, she had talked to the bank manager and a bank
enpl oyee about borrow ng enough noney to be on their own. [XVIII,

1376-1377] Normally, Ms. Deroo heard from Kessler on an al nost
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daily basis. [XVIll, T 1378] During the week before Deroo's
death, they did not hear fromKessler. [XVIII, T 1379]

Der oo had his bl ack and silver Astro van washed and cl eaned on
the afternoon of February 2, 1991. [ XVIT1l, T 1382-1383] Ms.
Deroo did not see any cigarette butts in the van, but she did not
|l ook in the rear seat ashtray. [XVIII, T 1384, 1399] Wen Deroo
left that afternoon, he said he was going to have dinner wth
Kessler and Ikimas. [XVIII, T 1384] Deroo called her around 9: 45
p.m and said Kessler and | ki mas had gone to the hotel, and he was
on his way hone. She knew it would take 45 mnutes from Fast
Eddi e's, so she stayed up towait. [XVIII, T 1385-1386, 1397-1398]
She fell asleep around 4:00 a.m Wen she woke up, she called the
police and hospitals. [ XVI11, T 1386-1387] She tried to call
Kessler's roomseveral tines, but could not get through. She |left
a nessage at the Quality Inn. [XVIII, T 1387, 1415-1416] She got
her daughter up and went to the shop. She spoke to Lawl ess about
a watch. [XVIII, T 1387] Ms. Deroo identified the watch and a
photo of her husband wearing it. [XVIII, T 1387-1389, 1391] She

identified her husband's financi al records for the cabi net busi ness

whi ch he kept in his conputer. [XVIII, T 1389-1391] Deroo snoked
Mar| boro cigarettes. [XVIII, T 1391] |Ikims snoked cigarettes
froma white package with an enblem [XVIII, T 1392] |In January,
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| ki mas had conme to Florida with Kessler and Cheryl Ham Iton. They
went out to dinner in Deroo' s van, and |kinms snoked in the van.
[XVI11, T 1400]

Def ense counsel asked Ms. Deroo if she recalled having
previously stated that the call was made at 9:15. The court
sustained the state's inproper predicate objection. [XVIITl, T
1393] She had seen a Custom Craft phone bill for February 2, 1991.
Def ense counsel asked if she saw a phone nunber, (904) 660-1157.

Ms. Deroo said she could not renenber the nunber, and could not

remenber her honme phone nunber in Spring Hill. [XVI1], T 1394]
Def ense counsel then asked if the phone bill had that nunber on it.
Ms. Deroo replied, "In the federal court --" [XVIII, T 1394-1395]

Def ense counsel noved for a mstrial because he had not elicited

the response and it was highly prejudicial. The court denied the
not i on. [XVIT1, T 1395] The court instructed the jury to
disregard the | ast statenent of the witness. [XVIII, T 1396-1397]

Sylvia Simer Al en was the operati ons manager at Barnett Bank
in 1991. [XIX, T 1676-1677] She dealt with both Deroo and Kessl er
regardi ng the busi ness account for CustomCraft and their personal
accounts. [XIV, T 1677-1678] There were problens with overdrafts
and returned checks on the CustomCraft account. She woul d contact

Deroo or Kessler, and they woul d send noney, or soneone woul d cone
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in to nmake a deposit. [XIX, T 1679, 1686] During the week
precedi ng Deroo's death, Sinmer and another bank enpl oyee net with
M. and Ms. Deroo to discuss a |loan to buy Kessler out. No action
was taken on the proposed loan. [XIX, T 1680, 1684-1685]

In 1990 and 1991, Douglas Stamm er was an i ndependent agent
wi th the Agency I nsurance Ofice of Central Chio and was aut hori zed
to sell insurance for General American Life Insurance Conpany.
[ XVIT1, T 1418-1419] Stanm er met Kessler in February, 1990.
Kessler was interested in key man |ife insurance, insurance on the
life of an enployee who is key to an operation because of his
experience, expertise, sales ability, marketing contacts, or
knowl edge. [XVIII, T 1419-1420] Stanmer net with both Kessler
and Deroo on March 2, 1990, to conplete an application for the
i nsur ance. [ XVIT1, T 1446-1447] Stanm er identified a key man
life insurance policy issued on John Deroo t hrough General Anmerican
on April 25, 1990. The policy was purchased by Kessler, wth
Custom Craft as the owner and beneficiary. Quarterly prem um
notices were mmiled from General Anmerican to Custom Craft in
Hudson, Florida. [XVIII, T 1422, 1427-1429, 1432] Kessler applied
for key man insurance on hinmself, but no policy was obtained.
Because of Kessler's age and nedical history, General American

rejected the application, and Prudential wanted a high prem um

28



TABLE OF Cl TATI ONS (conti nued)

[ XVI11, T 1430, 1448-1451] Deroo obtained a $150,000 life
i nsurance policy on hinself with his wife as beneficiary. [XVIII,
T 1431, 1451] Stammler identified a letter from General American

notifying Custom Craft that the policy | apsed because the prem um

was not paid. [XVIII, T 1423-1427, 1429-1430] Stammi er was not
aware the policy had | apsed before Deroo died. [ XVITI], T 1432-
1433]

On January 8, 1991, Stamm er had lunch with Kessler. [XVIII
T 1433, 1454] Kessler asked in passing if everything was okay on
the policy in Florida. Stanm er replied that he had not been
notified otherwise. [XVIII, T 1434, 1455] As they were | eaving,
Kessler asked if the amount on the key man policy could be
i ncreased from $500,000 to $1,000,000. Stanm er explained they
woul d have to get Deroo exam ned, conpl ete an application, and send
a cover letter explaining why they needed to i ncrease the coverage.
[ XVIT1, T 1435] Kessler did not ask himto follow up on this.
[XVII11, T 1436]

On Monday, February 4, 1991, Kessler called and told Stammi er
about Deroo's death, that he was shot during a robbery. [XVIII, T
1436- 1437, 1444-1445] The court overruled defense counsel's
rel evancy objection and allowed Stammer to testify that Kessler

did not express any synpathy or sorrow for Deroo or his famly.
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[ XVI11, 1438-1440] Kessl er asked Stamm er to check on both the
busi ness and personal policies. Stanm er discovered that the
busi ness policy had lapsed. [XVIII, T 1440, 1445] Later in the

week Stamm er call ed Kessler and told himthat the business policy
had | apsed for nonpaynent of prem um but the personal policy was
in effect. Kessl er responded, "oh, nmy God." Kessler expressed
di sappoi nt nent that he was not nade aware of the fact the prem uns
had not been paid. [XVIII, T 1440-1441, 1443] Two days later the
i nsurance agency received a letter from Kessler's attorney
notifying the agency that it would be sued. Kessler subsequently
filed a lawsuit against the agency and the insurance conpany.
[ XVIT], T 1442-1443]

Mar|l ene Bedford was the corporate credit manager for A & M
Supply Conpany in 1990 and 1991. The conpany supplied buil ding
materials to the cabinet and construction industry. [XIX, T 1689-
1691] Custom Craft purchased between $2,000 and $5, 000 worth of
building materials a week. The account was in arrears. A & M
filed a security lien on Custom Craft's equipnent. [XIX, T 1691-
1694] Follow ng Deroo's death, Bedford spoke to both Drew Chupka
and Berry Kessler about the account but received no noney. She
obt ai ned a court order and repossessed CustomCraft's equi pnent and

suppl i es. [XIX, T 1694-1697, 1703-1704, 1706, 1710-1711] The
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Custom Craft account remnai ned $15, 000 to $20,000 in arrears. [Xl X,
T 1703]

Jean Young was an Ohio realtor who had known Kessler for 30
years. Prior to Deroo's death, Kessler told her that he was angry
wi th Deroo because he had sent a | ot of noney to Florida for Custom
Craft, but the business was failing. Kessler remained angry after
Deroo's death. [XIX, T 1712-1717] Cheryl Ham |ton was al so angry
about the business failing. After Deroo's death, Hamilton
conpl ai ned because Kessler had sent Deroo noney to pay the
i nsurance prem uns, but Deroo had not paid them [ XIX, T 1717-
1719]

In 1991, Dreama Nel son |ived near Jacksonville. She had known
| ki mas for 10 years. On February 2, 1991, Ikims and Kessler
stopped to visit her between 11:00 a.m and noon. [ XX, T 1725-
1726] They made plans for her to bring a friend and go to Pinellas
County that evening to stay at a notel and go out for drinks and
dinner. [XX, T 1727-1728] She did not get off work on tine to go.
[ XX, T 1729] She tried to call Ikims and Kessler around 11:30
p.m, but she was told I kims was not registered, and there was no
answer from Kessler's room [XX, T 1730-1731, 1733-1734]

Rodney Burton nmet Deroo while working for Formtex in Onhio.

Deroo tal ked to Burton about starting a cabinetry conpany i n Hudson
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and introduced Burton to Kessler. Burton agreed to take sone
machi nery and supplies to Florida and was paid for his expenses.
[ XX, T 1736-1739, 1749-1750, 1762] |In February, 1990, Burton net
with Kessler and Deroo in Florida. At Deroo's request, Burton got
the | ocks changed at custom craft. He gave two sets of keys to
Harry Stiffler, the shop foreman. One of those sets was for
Torres. Burton gave the other keys to Kessler in Chio. [XX T
1739-1742, 1756-1761] In QOctober, 1990, Kessler told Burton Custom
Craft needed noney. Kessler said he had a way of getting it
financed, but he did not want to use it if he could help it. [XX
T 1742] After Christmas in 1990, Burton took Kessler's furniture
to be stored at the warehouse. [XX, T 1762-1763] During the week
following Deroo's death, Burton was in Kessler's office wth
Kessler, Cheryl Ham Iton, and Frank Barton. Kessler asked Burton
if he could take over the operation of Custom Craft. Kessl er
received a call from the insurance agent about the key man
i nsurance on Deroo. After the call, Kessler said the "son of a
bitch" did not pay the premum [XX, T 1743-1745, 1751]

Cheryl Trotter, formerly Cheryl Hamlton, |lived with Kessler
from 1982 to 1992. [XX, T 1775-1776, 1781, 1840] Kessler spent
three nights a week with her and four nights a week with his wfe.

[ XX, T 1843-1844, 1897] Ham |ton and Kessler were involved in sone

32



TABLE OF Cl TATI ONS (conti nued)

busi ness ventures, including Custom Craft, in which her nane was
used. [XX, T 1775-1777] Kessler had no credit, so her nane was
used to obtain credit, and assets were put under a corporate nane.
[ XX, T 1897] Ham lton nmet Deroo while working at Formtex selling
cabinetry and introduced himto Kessler. [XX, T 1777, 1852-1853]
Deroo wanted to start a cabinet business. [XX, T 1853] Kessler
wanted to locate the business in Florida because he wanted to
retire there. Hamlton was going to nove there with him [XX T
1854] Kessl er and Deroo becane partners in CustomCraft, with each
having half of the business. [ XX, T 1778, 1800] Kessler told
Ham [ ton that what was his was hers. [ XX, T 1778, 1846-1847]
Kessler, Hamlton, and Deroo went to Florida and found the
building. [XX, T 1856] Kessler and Ham |Iton al so found property
on which to build a large house. [XX, T 1857] They sent their
furniture to Florida and stored it at Custom Craft around Chri st -
mas. Kessler drove one of the trucks. [XX, T 1860] Hamlton had
no responsibility for running the business. She did sonme decorat -
ing. [XX, T 1779-1780, 1863] The Custom Craft buil di ng was owned
by one of Kessler's conpanies called Relssek Acres. [XX, T 1780-
1782]

Kessl er kept the records and books for CustomCraft. Ham |ton

identified the Custom Craft m nute book. [ XX, T 1782-1784] An
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assi gnnment of the voting rights of Hamlton's stock in CustomCraft
dated 1-25-91 was signed with Hamlton's name in Kessler's
handw i ti ng. [ XX, T 1784-1790] Kessl er had Ham lton sign six
stock certificates when they were blank. One said Ham | ton owned
1060 shares of Custom Craft stock on March 30, 1990. [XX, T 1794-
1795, 1816] The mnutes of the first nmeeting of the board of
directors for Custom Craft stated that Ham |ton was president and
treasurer, Frank Barton was vice president, and Kessler was
secretary. Ham | ton had never seen the docunent and had never
acted as president or treasurer. [XX, T 1795-1796] However, she
knew she had sone position as an officer of the business that
required her to sign corporate docunments and | oan applications.
[ XX, T 1861] She signed docunents when Kessler asked and did not
al ways know what she was signing. She signed as a witness to
m nutes of a board of directors neeting to authorize the purchase
of key man life insurance on Kessler and Deroo on February 22,
1990, although she was not there. [ XX, T 1796-1798] She was
present for a March 1 neeting to set up a checking account with
Der oo, Kessler, and herself authorized to sign. [XX, T 1798-1799]
She signed the mnutes of a neeting on March 29, 1990, which she
did not recall attending. The mnutes indicated that 2,000 shares

of Custom Craft stock were issued, 400 to Deroo, 500 to Frank
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Barton, 40 to Rod Burton, and 1,060 to Ham lton. [XX T 1799-1800,
1816] Ham lton did not put any of her own noney into CustomCraft.
Deroo put in sone noney fromthe sale of his house. Most of the
nmoney cane from Kessl er and investors he found. [XX, T 1816-1817]

Inlate 1990, Kessler conpl ai ned about sendi ng noney to Custom
Craft and not hing being produced. He said if it did not fly by the
first of the year, he would wash his hands of it. [XX, T 1817]
Kessl er was upset when he found out Deroo paid a Christnas bonus to
t he enpl oyees. [ XX, T 1818] He said everyone gets paid back
everyone has their day. [XX, T 1819] Kessler tried unsuccessfully
to arrange financing for the conpany through John Appel haus and
Praet ori an. [ XX, T 1865-1866] In January, 1991, Ham Iton and
Kessler went to Florida to see how the business was doing, and
Kessl er picked up the mnute book from Deroo. [XX, T 1803-1804,
1861- 1862]

Later in January, Kessler planned to drive to Florida with
| kimas to take $2,500 to Deroo for payroll and a couple of guns.
Kessler initially told Ham Iton she could not go because she did
not like toride in the car and it would be boring. Wen Kessler
agreed to take her, she declined. [ XX, T 1804-1805, 1879-1884]
Normal |y, Kessler sent noney by Federal Express. Kessl er and

| kimas | eft on Friday, February 1, in Kessler's Bronco. Kessler
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did not snoke, |kimas snoked Vi ceroys, and Deroo snoked Marl bor os.
[ XX, T 1806-1807] On Saturday, February 2, Kessler called Ham I ton
fromthe hotel between 9:15 and 9:45 p.m He said they drove al
night. They stopped in Jacksonville, and he bought sone |iquor.
He sai d Deroo brought hima gun. He fixed Deroo a few stiff drinks
at the hotel. They also drank when they went to dinner at Fast
Eddi e' s. After dinner Deroo wanted to go out and party, but
Kessl er was tired and wanted to go to bed, so he sent Deroo on his
way Wi th sone carry-out food. [XX, T 1807-1810] Nornally, Kessler
could l'ie down for an hour and junp back up Iike he slept for eight
hours. [XX, T 1811] Kessler called Hamlton on Monday and told
her that Deroo had been shot and killed in a robbery. He said the
$2,500 he had given to Deroo was gone. [XX, T 1801-1802] Over
def ense counsel's rel evance objection, the court allowed Ham | ton
to testify that Kessler did not express any synpathy or sorrow
about Deroo's death. [XX, T 1812-1813]

After Kessler returned to Chio, he told HamlIton that after
t hey found Deroo's body, he found a watch on the floor as he was
| eaving the building. [XX, T 1813-1814] She asked Kessler if he
killed Deroo, and he replied, oh, Cher. [ XX, T 1817-1818]
Ham lton was in Kessler's office when he received the phone call

about the key man |ife i nsurance on Deroo. Kessler turned white as
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a sheet and said the "son of a bitch" did not pay the paynents.
[ XX, T 1814-1815] It was Kessler's idea to sue the insurance
company. [ XX, T 1862] After Deroo's death, the business col-
| apsed. [ XX, T 1864] Ham lton was present for a neeting on
February 12, 1991, at which Drew Chupka was appoi nted as director
of operations. Kessler sent Chupka to run the business. [XX, T
1800, 1866] By the end of Ham lton's relationship with Kessler,
they had nothing left; Kessler sold it all. She was sued for
forecl osure on sone property. Her credit was destroyed. [XX, T
1896, 1900-1901]

Roger Klein was a nortgage broker. In late 1990, or early
1991, Klein net with Deroo and Kessler regarding financing for
Custom Craft through John Appel haus of Praetorian Financing in
Tol edo, GChio. [XX, T 1912-1914; XXI, T 1921-1923] Wthin a week
after Deroo's death, Kessler called to ask if he would still be
able to get the financing. Klein told himit would be difficult
because the nman with the know edge to run the business was no
| onger in the business. Kessler said he had a new partner with
experience in the cabinetry business. [XX T 1914-1916] Klein was
unabl e to obtain any financing for Custom Craft. [XX T 1914]

Harry Stiffler was the plant manager for CustomCraft. [XXl,

T 1926, 1929] On February 2, 1991, Stiffler, Torres, and Topper
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went to Custom Craft to get equipnent to work at Kessler's house
installing cabinet doors and fans, and returned to drop it off.
The buil di ng was secured when they left. [XXI, T 1926-1927, 1935]
Stiffler went out of town on Sunday. He did not receive any
nmessages from Kessler that nmorning. [XXI, T 1927] Drew Chupka
repl aced Deroo after his death. Chupka had no know edge of the
cabi netry busi ness. Chupka caused CustomCraft to | ose a contract
to build kitchen cabinets for an apartnment conplex. [XXI, T 1928,
1932, 1934] Most of the tools and equi pnent for cabinet naking
wer e repossessed, so Custom Craft could no | onger make cabi nets.
[XXI, T 1929]

Detective Edward Wasem of the Col unbus Police Departnent
assisted FBI agents in their investigation of Kessler in 1993. He
supervi sed the transcription of audi o and vi deo taped conversati ons
bet ween St eve Barkett and Kessl er and made sure they were accurate.
[ XXI, T 1938-1940] Def ense counsel renewed his objection and
notion to suppress the conversations. The court overruled the
objection. [XXI, T 1941-1942] Wasemidentified the transcripts.
Portions of the recordings were inaudible. [XXl, T 1942-1944]

Steven Barkett had been an FBI informant for 15 years. His
supervi sing agent was Richard Wtkowsky. [XXlI, T 1952-53] Barkett

met Kessler in 1991. They devel oped both a personal and a
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professional relationship while engaging in several different
busi ness ventures, including a conputer conpany. They |ived
together in Boca Raton for about a year. [XXI, T 1947-1949] In
1993, M ke Camarada told Barkett about Deroo's death at Custom
Craft and the lawsuit concerning the insurance policy. [ XXI, T
1950- 1952] Barkett called Kessler at his office in Chio and
menti oned the conversation with Canmarada. Kessler went to a pay
phone to discuss the nmatter. [ XXI, T 1954-1958] Bar kett told
Agent W tkowski about these conversations. [ XXI, T 1952-1954,
1957-1958] W tkowski put Barkett in touch with FBI Agents George
Huston and David Stout. Barkett consented to having his conversa-
tions with Kessl er audiotaped and videotaped. [XXI, T 1958-1959]

On July 1, 1993, Barkett met with Kessler in his office, then
they wal ked out to a parking area. Barkett identified recordings
of his conversations with Kessler fromJuly 1 through Septenber 6,
1993. [ XX, T 1959-1961] Defense counsel renewed his notion to
suppress Kessler's statenents to Barkett and his objection to the
court's ruling on the state's notion in limne. The court denied
the notion and overruled the objection. [ XXI, T 1961-1963]
Bar kett expl ai ned that Nora was Nora Carol, M ke was M ke Camar ada,
David Eller worked with Kessler and Barkett, Conputer Dave was a

friend of Eller's, and Christina Mirsheon was Barkett's forner
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wife. [XXl, T 1971-1972] Barkett net with Kessler in hotel roons
on July 29 and August 4 in Colunbus, Chio, and on Septenber 6 in
Olando. During the course of the neetings, Barkett received calls
from Agents Huston and Wtkowski pretending to be an investor.
[ XXI, T 1972-1974] The court instructed the jury that evidence of
ot her crimes coul d be considered for the limted purpose of proving
notive, intent, preparation, plan, knowl edge, or identity. [XXI,
T 1974]

Barkett testified that Kessler hoped to recover $500, 000 from
the lawsuit on the key man policy. [XXI, T 1975] Kessler needed
nmoney to hire a lawer tolitigate the lawsuit. The investor would
receive part of the proceeds fromthe suit. [ XXI, T 1976-1977]
Kessl er al so needed noney to obtain a $1, 000, 000 key nman insurance
policy on Bo Yankee, who was to be president of X T.C Leather and
Lace, a business owned by M ke Wal cutt. Walcutt cane to one of the
meetings and showed them the store. The investor would also
receive part of the proceeds fromthat policy. [XXI, T 1978-1979,
1983] The FBI provided noney for Barkett to give to Kessler.
[ XXI, T 1980] Kessler had to provide an assignnment of the first
policy, docunents showi ng Deroo had worked for Custom Craft and
there had been a policy, and docunents regarding X. T.C. and the

i nsurance policy there. [XXI, T 1980-1982] Kessler did not obtain
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an insurance policy on Yankee because he did not have the noney.
[ XXI, T 1985] Kessler called Yankee the perfect decedent. [XXI,
T 1986-1987] Kessler flewto Florida for the Septenber 6 neeting,
at which he was arrested. [XXl, T 1985-1986]

When t he state noved to i ntroduce the tape recordi ngs, defense
counsel again renewed his notion to suppress and objections. The
court overruled them [XXl, T 1987-1988] The court gave a second
l[imting instruction to the jury. [ XXI, T 1989] The court
admtted the recordings. [XXl, T 1995-1996] The state agreed that
the defense could have continuing objections to all testinony
regarding Barkett's conversations with Kessler as to both the
notion to suppress and the notion in limne. The court overrul ed
the objections. [XXlI, T 1996-1997]

State exhibit 98, the recording of the July 1, 1993, conversa-
tion was played for the jury. [ XXI, T 1999-2015] Bar ket t
conplained to Kessler about telling Nora about the guy (Deroo)
getting shot and the life insurance because it was nmurder. Kessler
responded that he did not tell her about a nmurder, he said the guy
got killed, and they were trying to work sonething on the insur-
ance. [XXlI, T 2001-2002, 2005] Barkett asked if Kessl er was going
to get in trouble. Kessler replied no and that he would not do

sonething |ike that. [ XXI, T 2005] Bar kett suggested getting
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soneone el se insured. Kessler replied that we were thinking about
it, but you had to let it mature for a couple of years. The other
one was sitting for six nmonths. The guy was robbed. [XXI, T 2006-
2007] Kessler said they would have to create sone dollars.
Bar kett suggested using Dave Eller or Conputer Dave. Kessler said
they woul d have to create a conpany first to get a policy. [XXI,
T 2008] Bar kett suggested starting a conpany with Eller and
getting Conputer Dave i nsured. Kessl er said you have to have a
| egiti mate conpany and sonebody that produced cash flow [XXI, T
2009] Kessler said he was trying to get a grant for the business,
then put soneone in as manager. [XXI, T 2009-2010] Barkett said,
“"And then kill him" Kessler replied, "But you gotta.” [XXI, T
2011] Barkett asked if there was any chance Kessler would get in
trouble for the prior nurder. Kessler replied no, but he had been
through the ringer for five or six nonths. [XXI, T 2011] Kessler
said the key man becones a part of the conpany and gets insured for
$100, 000 to $1,000,000. [XXI, T 2013-2014]

State exhibit 99, a recording of Barkett's conversation with
Kessler in a hotel roomin Wst Pal m Beach on July 13, 1993, was
pl ayed for the jury. [ XXI, T 2018-2037] Bar kett and Kessl er
tal ked about the I awsuit concerning the insurance on Deroo. [XXI,

T 2022-2025] Barkett replied, "So they nmurdered him" Kessler
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said, "Yeah, for the insurance [inaudible] | was hoping it would
put enough action so they just went down to kill him" [XXI, T
2025] Bar kett suggested trying what Kessler had nentioned.
Kessler said it takes noney, and you have to be in business at
| east a year to show a pattern and expertise. Barkett suggested
that he could get sonmeone to put up sone noney to help. [XXI, T
2025-2026] Barkett renmarked that Kessler had said it was not a
problem the guy did not nmail the check. Kessler agreed. Barkett
asked if there was any way Kessler could get in trouble, and
Kessl er responded, "Unh-uh." Barkett said he was willing to do
anyt hi ng Kessl er wanted to do. Kessler said they should be able to
do it. [ XXI, T 2027] Kessler told Barkett that Wlcutt was
i nvol ved in a porno busi ness, he needed about ten grand, and no one
wanted to invest in that business. [ XXI, T 2028-2032] The
conversation ended at 12:00 with Barkett asking Kessler to |eave
the roomso he could make a phone call. [XXI, T 2036]

State exhibit 100, a recording of Kessler's conversation with
Barkett on the same day, beginning at 2:26, was played for the
jury. [XXI, T 2039-2049] Barkett and Kessl er discussed getting
sone noney and insuring soneone for $1,000,000. Barkett said he
knew soneone and would tell him he has a chance of getting

i nsurance noney froma key man thing. [XXl, T 2042-43] Kessler
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said you would have to have an operation. Bar kett said Kessler
could not put his nanme on it because sonmeone ni ght get suspi ci ous.
Kessler replied that it's not his name, it's a corporation. [XXl,
T 2045] Barkett asked how nuch it would cost. Kessler replied
that you could do the whole thing for 25. [ XXI, T 2046-2047]
Barkett told Kessler to be careful of his buddy who was with him
Kessl er replied that he did not know anyt hi ng, and t hey thought he
didit. He also said the police thought a Mexi can enpl oyee did it.
[ XXI, T 2047-2048]

The taped conversation resuned at 3:11 p.m the same day with
Barkett talking to Wtkowski on the tel ephone. The recording was
pl ayed for the jury. [XXI, T 2049-2059] Barkett explained to the
supposed i nvestor that Kessler had a beef with an i nsurance conpany
for denying a key man insurance claim because the bill was not
pai d. [ XXI, T 2051] Barkett said for 30 grand Kessler could
straighten that out, the policy was for half a mllion, and Kessl er
woul d set up a new conpany to insure soneone else for a mllion
The i nvestor would get 40 percent of both policies. [XXI, T 2052-
2053] Barkett asked Kessler what guarantee or coll ateral he had.
Kessler replied that he would give the investor stock in the new
conpany and an assignnent of the l|awsuit. [ XXI, T 2053-1055]

Bar kett asked how long the 30 grand would be tied up. Kessl er
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answered a maxi mum of 45 days to set it up, but the lawsuit would
depend on the courts. The second part would take six nonths from
t he opening of the conpany. Kessler wanted the noney as soon as
possible. 1f he got half the noney to start on the litigation, he
want ed the second half as soon as they set up the conpany. [XXI,
T 2055-2056] Barkett explained to the investor that it is key man
life insurance, and the key man goes in a box. [ XXI, T 2057]
Kessler said they need the first half of the noney right away and
could get the investor an assignnent right away. [XXI, T 2058]

State exhi bit 106, anot her conversation on July 13, was pl ayed
for the jury. [XXl, T 2060-2066] Kessler said they had to set the
whol e thing up and take tine to find the right manager to run the
conpany. [XXl, T 2061-2062] Barkett asked how much noney it woul d
take. Kessler estimated between two and five for the whol e thing.
Barkett asked, "Wen it cones tine to handle whatever, if there's
not gonna be a foul up?" Kessler said he did not see any probl ens.
If there were problens it would be personnel. [ XXI, T 2063]
Barkett testified that when he asked about a foul up, he was
referring to killing Yankee. [XXl, T 2067-2068]

Bar kett met with Kessler again on July 29, 1993, at a hotel in

Col unbus, Onio. Bar kett gave Kessler sone noney. Kessl er made
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statenments about the Deroo hom cide and the plot to kill Yankee.
The neeting was videotaped by the FBI. [XXI, T 2068-2069]

Barkett identified state exhibit 102 as an audi otape of his
t el ephone conversation wth Kessler on July 30, 1993. [ XXI, T
2069- 2070] The tape was played for the jury. [XXI, T 2070-2085]
Kessl er said he had tal ked to Wal cutt and everything was perfect.
Bar kett asked about the enployee, and Kessler said there was no
pr obl em [ XXI, T 2073] Barkett said his investor wanted sone
assurance they would be able to perform before he |let any other
noney go. [ XXI, T 2073-2074] Kessl er said the deal should be
started immedi ately because all the players were there. It was
Wal cutt's conmpany, and t he person who woul d be presi dent was there.
The corporate setup was finished, the inventory was there, and the
store was doi ng busi ness, selling porno tapes and weddi ng dresses.
[ XXI, T 2074-2075] Kessler said the store was doi ng about $100 a
day in business and needed nore inventory. In response to
Barkett's questions, Kessler said he net with an attorney, Geg
Lews, who said it was mshandl ed before. Kessl er gave him a
partial paynment. [XXI, T 2076]

Barkett asked if they needed another $45,000. Kessler said
yes and that the noney woul d nostly be used for inventory. Barkett

asked how much the policy would cost, and Kessler replied it
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depends on age, the guy is 56, and they had to pay taxes and nake
the thing run straight. [XXI, T 2077] Kessler said it was not
difficult to entice Wal cutt because he had known hima long tinmne.
Wal cutt was not connected to anyone. Kessler would be in control.
[ XXI, T 2078] Kessler was sure Wal cutt was the right one because
the business was there and he needed npney. [ XXI, T 2078-2079]
Ni nety percent of the $45,000 woul d be used for inventory and set
up. The corporation would be the beneficiary. The store was open
for business, but it was not officially incorporated, so the
corporation would be set up. [XXlI, T 2079] Kessler said he knew
what he was doing, and this was probably the best shot. He would
try for $1,000,000, but he would have the insurance nan give him
his recommendati on. They had not di scussed who woul d hel p things
al ong. Kessler was confortable with Wal cutt and was sure he woul d
not back out. [XXI, T 2080] Kessler said they should get things
rolling next week. Barkett asked when Kessl er woul d have sonet hi ng
inwiting fromthe attorney about the other policy that he could
give to the investor. Kessler replied the first of the week.
Bar kett said he needed correspondence from the attorney to show
that the investor would get part of the corporation, thenit would
be easy to get the rest of the noney. [XXlI, T 2083] Kessler asked

about the timng, saying that they needed to order inventory, and
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he would neet with the attorney to finalize the corporation.
Bar kett said he needed an assignnent of the policy fromthe first
deal and to knowthe particulars for the second deal. Kessler said
he could not give the particulars in witing and to tell the
i nvestor that the conpany was already started. [XXI, T 2084]
Barkett identified state exhibit 101 as a tape recordi ng of
his tel ephone conversation with Kessler on August 3, 1993. [XXI,
T 2087-2088] The recordi ng was played for the jury. [XXlI, T 2091-
2107] Barkett said he was going to cone neet Kessler the next day
and asked to talk to Walcutt then. [ XXI, T 2094-2096] Barkett
asked if Walcutt was aware of the whole plan, and Kessler replied
definitely. Barkett asked if Walcutt would have any probl em when
it came time to do this deed, and Kessler replied negatively.
[ XXI, T 2098] Barkett asked if Kessler had nmade any progress and
what the agreenents said. Kessler said he had an assi gnnent to be
entered between the investor and Custom Craft. [ XXI, T 2099]
Barkett asked if Kessler had papers showing there was a real
corporation, and Kessl er said he had copi es of corporate papers and
the policy. Barkett asked if he had the death certificate.
Kessler said no. [XXlI, T 2099-2100] Barkett told Kessler to put
Wal cutt on alert for their neeting the next day and said he wanted

to see the store. [XXlI, T 2101-2102] Kessler said there would be
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a televised grand opening for Leather and Lace involving a
prom nent sports announcer. [XXl, T 2102-2104] Barkett said he
wanted to hear Wl cutt say he knew what was going on and that he
agreed to it. [XXl, T 2104-2105] Barkett said he would have the
i nvestor call on the phone so they could tell him what they were
doing and ask when they could get the noney. [ XXI, T 2105]
Barkett told Kessler to mail the papers that day. [XXI, T 2106]
Barkett said to be sure Wal cutt was avail abl e because he was j ust
comng there to neet him and see the store. [ XXI, T 2106-2107]

Barkett testified that he received a packet of stuff from
Kessl er which he gave to the FBI. [XXI, T 2107-2108]

On August 4, 1993, Barkett net with Kessler and Wal cutt at a
hotel in Colunmbus. The neeting was recorded by the FBI. Barkett
gave Kessl er and Wal cutt sone noney supplied by the FBI. They | eft
the hotel and went to Leather and Lace, then returned to the hotel
for a further neeting also recorded by the FBI. [XXI, T 2108-2110]

Barkett had a conversation with Kessler on August 11, 1993,
whi ch was recorded by the FBI, State exhibit 103. [XXI, T 2110]
The recording was played for the jury. [ XXI'l, T 2115-2127]
Kessl er said everything was in |ine, but they were short of funds.
[ XXI'l, T 2117] Barkett asked if Kessler trusted Walcutt. Kessler

said he did, and Wal cutt was | ooking forward to getting everything
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rolling. [XXIl, T 2118, 2123-2124] Barkett asked if Walcutt could
handl e his end of the deal when it came tine for "you know what ?"
Kessl er replied, "No question.” Barkett said his investor was out
of town, and he had been running errands for him [XXIl, T 2119]
Bar kett and Kessler tal ked about neeting in Olando the foll ow ng
week. [XXIl, T 2119-2122] Barkett asked what they had done with
the $3,000 they had received. Kessler said they used it for
i nventory, fixing up the store, and advertising. [XXIIl, T 2124]
Kessl er said they had a factory nmaking clothes to their specifica-
tions, they would start a mail order thing, and this would be big
business. [XXII, T 2124-2125] Barkett asked how it woul d go when
it cane time for the deceased. Kessler said, "A thousand our way."
[ XXI'l, T 2125] Kessler said he had all the quotes, and the policy
woul d cost $4,300 or $5,300 for a year. [XXII|, T 2126] Barkett
testified that taking care of the murder of Yankee was Kessler's
job. [XXII, T 2127-2128]

Barkett had a tel ephone conversation on Septenber 2, 1993.
[ XXI'1, 2128] A recording of the call, state exhibit 104, was
pl ayed for the jury. [XXII, T 2129-2137] Barkett told Kessler the
investor was comng to Olando for the weekend and would bring
cash, so Kessler had to be in Ol ando on Monday and to cone al one.

[ XXI'l, T 2130-2132, 2136-2137] Barkett asked if Kessler had forned
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the corporation. Kessler said he had. Barkett asked who the guy
in the store was. Kessler said Bo. Barkett asked if Kessler had
papers to show Bo was the president. Kessler said he did. [XXII
T 2133-2134] Barkett asked if Kessler had a policy from the
i nsurance conpany. Kessler said he could not do that w thout
nmoney. Barkett said he woul d have to get his nanme on the policy or
show what he was doi ng. [ XXI'l, T 2134-2135] Barkett testified
that he told Kessler not to bring Wal cutt because he was working
for anot her agency of the governnment. [XXII|, T 2137-2138] Barkett
and Kessler had not settled on a nmethod for mnurdering Yankee, but
Kessl er had nentioned digitalis or a robbery. [XXII, T 2138-2140]

Anot her phone call occurred on Septenber 3, 1993. State
exhibit 105, a recording of the call, was played for the jury.
[ XXI'l 2140-2144] Kessler told Barkett he would fly to Ol ando on
Monday. [ XXI'l, T 2142, 2144] They tal ked about "the deceased”
working in Kessler's office. Kessler said it cost $30 a day to
keep him Kessler said they had to beg, borrow, and steal to keep
t he busi ness going. Barkett said his guy would be there with noney
in hand. [XXII, T 2143]

Barkett testified that his final neeting with Kessler was on
Septenber 6, 1993, in Olando. It was videotaped by the FBI. The

pur pose of the neeting was to give Kessler the rest of the noney
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and arrest him [ XXI'l, T 2145] Kessl er gave Barkett sone
docunents which were turned over to the FBI. [XXII, T 2146] The
nmoney was supplied and recovered by the FBI. [XXIIl, T 2146-2147]
The FBI paid Barkett $20,000 for his assistance on this case. The
nmoney was paid after the arrest but before the trial. [ XXI'T, T
2147] Defense counsel objected and noved for a mstrial because
this was the second tine a state witness had told the jury that
there was a prior trial. The prosecutor responded that there was
no suggestion that it was the federal trial. The court denied the
nmotion for mstrial and instructed the jury to disregard the
wtness's last answer. [XXIl, T 2147-2149] Based upon Barkett's
knowl edge of Kessler, he believed Kessler was serious about going
through with the plan to have Yankee killed. [XXII, T 2151]

On cross-exam nation, Barkett testified that he had nade
approxi mately $125,000 by working as an informant for the federal
government before the Kessler investigation. He was paid $20, 000
in cash for the Kessler case by Agent Wtkowski. [XXII, T 2152-
2153] Kessler knew Barkett was an informant. Barkett introduced
himto two agents. [XXIIl, T 2224-2225] Barkett contacted Kessl er
as the result of a conversation with Camarada. He asked Kessl er
about the insurance claim [XXII, T 2153] Kessler went to a pay

phone and called back. [ XXI'l, T 2153-2154] In their July 1
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conversation, Barkett told Kessler he did not want to talk on the
phone. [ XXI'l, T 2154-2155] It was Barkett's idea to |eave
Kessler's office. [ XXI'l, T 2155-2156] Barkett initiated the
conversation about setting up a new insurance policy on Conputer
Dave. [XXIl, T 2158-2159] Kessler responded that we were thinking
about it. [ XXI'l, T 2230] Barkett's initial conversation with
Kessler on July 1 was not included in the recording played for the
jury. They tal ked about Kessler's pending bankruptcy which
i nvol ved a man nanmed Del spina. [XXlII, T 2159-2160]

In the July 1 conversation, Kessler told Barkett that he
needed noney to fund the lawsuit to collect on the key man
i nsurance policy. Kessler said he was broke. [XXII, T 2163-2164]
Kessler did not initiate any conversations about the |awsuit
between July 1 and July 13. [XXI'l, T 2168] In the July 13
conversation, Barkett asked if there was anything they could do
with the lawsuit. [XXIl, T 2168] Kessler tal ked about trying to
make contingency arrangenents on the lawsuit, the theory of the
lawsuit, and that it was a long shot. [XXIl, T 2168-2169] Kessler
said that they nurdered him Barkett then said there was sonmeone
he could call who m ght be able to put up sone noney. [XXII, T
2169] Kessl er began tal ki ng about the porno business and that he

felt it would be profitable. [XXII, T 2173] Kessler tal ked about
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someone who nade $20, 000 a week in the sane type of business. They
di scussed a $1, 000, 000 policy on Yankee. [XXII|, T 2174] At first,
Kessler said it would take a year to meke noney back on the
i nsurance policy. Kessler reduced the time to six nonths in
response to Barkett telling himabout pressure fromhis investor.
[XXI1, T 2175]

Barkett called Kessler on July 28, 1993, and told himhe was
going to try to get sonme noney fromthe investor. [XXIIl, T 2191-
2193] Barkett asked if Kessler was ready to perform Kessl er
responded, "Well let's talk about it, | don't see why not." [XXII
T 2193] Kessler said he was going to see the attorney to talk
about the lawsuit the next day and invited Barkett. Bar ket t
declined and said he did not want to talk on the phone too nuch.
Kessler said they were tal king about a business deal. Bar ket t
asked how long it would take to get part of the $1,000, 000.
Kessler said at |east a year. [XXI'l, T 2194, 2231] Kessl er
invited Barkett to conme to his house to eat and talk about
busi ness. Barkett declined and said he would get a room near by.
He wanted Kessler to cone over, so the investor could call while
they were together. [XXII, T 2194-2195] Barkett asked Kessler if
he had heard from Del spina, Nora Carol, or J.K Levine. Barkett

suggested getting $3,000 to $5,000 fromthe investor, and Kessler
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agr eed. [ XXI'l, T 2196] Barkett called Kessler at 3:15 p.m on
July 29, prior to their neeting that day, and told himhe had the
cash. [XXIl, T 2197-2199] Barkett called Kessler again at 4:58
p.m on July 29, said he had calls in to his investor, and
suggested referring to the "new thing." [XXII, T 2200-2201] On
July 30, Barkett gave Kessler $5,000 and asked him how he killed
Deroo. [XXIl, T 2221] Barkett told Kessler his investor wanted
sonme assurance before he let any other noney go. [XXIIl, T 2201-
2202] Barkett told Kessler he needed an assi gnnent of the policy
and particulars for the second deal. [XXII, T 2204-2205]

Bar kett cal | ed Kessl er on August 2, 1993. [XXIl, T 2205-2206]
Bar kett said, "You, know, we can't get any nore noney until we,
what have we done for him" Barkett could not recall Kessler's
response and suggested that he m ght be able to decipher it if he
heard the tape. Def ense counsel asked if he had the chance to
review the tapes when M. Wasem was preparing the transcripts.
Bar kett asked, "Are you referring to the federal trial of 1989?"
[ XXI'l, T 2207] Defense counsel objected that his question had not
invited that answer and noved for a mstrial. The court denied the
motion. [XXIl, T 2208-2209] The court granted defense counsel's
request to instruct the jury to disregard the | ast response of the

witness. [XXI1, T 2209-2210]
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On August 2, Barkett asked Kessl er about the assignnent being
done and said the sooner it was done, the sooner they would get
noney. [ XXI'l, T 2210-2211] Barkett said the investor was not
going to do anything until he saw sone sign of good faith. [XXII
T 221] Barkett asked if they were going to nove this guy into an
executive position. Barkett said the investor was asking a bunch
of questions for which he did not have answers. Barkett requested
assurance that Walcutt was in agreenment with the plan. [XXII, T
2211-2212] Barkett said his investor was aggravating himto deat h,
he had not shown any good faith, and they had not done anything
yet. [XXII, T 2213-2215]

On August 3, Kessler told Barkett about the tel evised grand
opening of the business. [XXII, T 2215] Barkett told Kessler he
was going to have the investor call, and he wanted to get together
so they were on the same page and could get the noney. Barkett
insisted that Kessler nmail sone docunents. [ XXI'l, T 2215-2216]
Barkett received blank insurance quotes regarding people wth
vari ous heights, weights, and age groups, snokers or nonsnokers,
with no names witten in, as well as sone corporate docunents.
[ XXI'l, T 2216-2217] On August 11 or 16, Barkett asked Kessl er what
he did with the $3, 000. Kessler told him about fixing up the

store, buying good stuff, having a factory make the clothes,
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starting a nmail order business, and that it woul d be bi g business.
[ XXI'l, T 2217-2219] Barkett asked how it would go when it cane
time for the deceased. Kessler said 100 percent our way. Barkett
said he did not want to hear about the porno business, he wanted to
hear about what they started. [XXII, T 2219-2220, 2231-2232]

In 1993, Robert Layman was an insurance agent in Col unbus.
[ XXI'1, T 2239-2240] 1In the | ast week of August, Kessler asked him
for quotes on health insurance and key nman |ife insurance. He
want ed key man i nsurance on Bo Yankee, Wl cutt, and WAl nace for the
X. T.C. business. He wanted a $1, 000, 000 policy on Yankee. Layman
gave himprelimnary quotes on the key man i nsurance. Kessler did
not fill out an application or pay any noney. Kessler said he was
going to neet an investor in Florida. Wen Kessler went to Florida
he was arrested. [XXI|, T 2240-2247]

M chael Wl cutt had known Kessler for twenty years. They had
both a busi ness and personal relationship. [XXIII, T 2265-2268]
In 1990, Walcutt had a wholesale lighting and fixture business,
Nat i onwi de Liquidators, which provided furniture, lighting, and
fixtures for Custom Craft. [XXI'll, T 2268-2269] Wal cutt and
Kessl er had frequent conversations in July, 1993. Kessler said he
was hurting for noney. [ XXI'T1, T 2269-2270] Kessler called

Wal cutt on August 1, 1993, and asked himto cone to his office,
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then Kessler said he wanted to talk in the car while they rode to
his condo. Kessler said he had a plan in which they could both
make a great deal of nmoney. [XXIII, T 2270-2271] Kessler wanted
to take out key man insurance on Bo Yankee and have hi m nurdered.
[ XXIT1, T 2272] Walcutt was aware that Deroo had been shot and
killed in 1991. [XXIII, T 2273] Wilcutt first |earned of Deroo's
death fromCheryl Hami | ton. When Kessler returned to Onhio, he said
"sonebody killed the son of a bitch." He also said he sent nopney
to pay the premumon the key nman life insurance, but Deroo used it
to pay bills. [XXIII, T 2291-2292] Defense counsel renewed his
objections to Walcutt's testinony regarding both the notion to
suppress and the notionin limne. The court denied the notion and
al l oned the defense, with the state's agreenent, to have a standi ng
objection to all of Walcutt's testinony. [XXIIlI, T 2273-2274] The
court gave another Wllians rule instructionto the jury. [XXIII,
T 2274-2275]

Kessl er introduced Yankee to Wal cutt in 1989, and they becane
friends. [XXIIIl, T 2275-2276, 2315] 1In 1993, WAl cutt was starting
an adult video store called X T.C. Leather and Lace. [XXIII, T
2277] Wal cutt asked Kessler to help him raise $30,000 for the
busi ness and to open additional stores. Wal cutt thought the

busi ness coul d nmake $20,000 a week. [ XXI'I'l, T 2317-2319, 2340-
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2341] Yankee hel ped Wal cutt wth deliveries. Kessler wanted to
make Yankee president of a new corporation to be formed. [XXIII
T 2279] Yankee did not have the training and experience to be a
key man in the business. [XXIIIl, T 2280, 2334] Kessler said an
i nvestor woul d put up sone noney. The follow ng Saturday, Kessler
told Wal cutt the investor was comng and to be ready to neet with
himon a nonent's notice. [XXIIIl, T 2281, 2328-2329] On Mnday,
August 4, 1993, Walcutt and Kessler nmet wth Steve Barkett.
Wal cutt nmet Barkett several nonths before at Kessler's office
Bar kett was driving a Rolls Royce with a license plate "UWNBIG "
[ XXI1]1, T 2282-2283] Prior to the neeting, Kessler told Wal cutt to
go along with himon everything he did and convi nce the guy that
they could set this up and kill sonebody. [XXIII, T 2283, 2329,
2343] Kessl er discussed a couple of nethods of killing Yankee
using digitalis to cause a heart attack or faking a robbery and
shooting him Kessler said he could have the shooting arranged.
[ XXI1], T 2283-2284] The store was in a high crine area, so
Kessler felt it would not be unusual for soneone to be nurdered
there. [XXIII, T 2278, 2284]

Wal cutt had been an i nformant for the Internal Revenue Service
since the early 1980s. [XXIIIl, T 2308] There had been a tax lien

agai nst him since 1983. Wth accunulated interest he owed nore
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t han $40, 000. He had not nmade any paynents on the lien in the past
five years. [ XXI'T], T 2323-2324] I RS began asking him about
Kessler inthe early 1990s. [XXIIIl, T 2308] In July 1993, Wl cutt
provi ded i nformati on about Kessler to Internal Revenue Agents John
deVries and Liz D Salvo. Walcutt tried unsuccessfully to contact
themprior to the August 4 neeting. [XXIII, T 2284-2286, 2309] He
called D Sal vo i nmedi ately after the neeting. She put himin touch
with FBI Agent George Huston in Col unbus. Wal cutt agreed to
cooperate with the FBI. [XXIIIl, T 2286-2287, 2310-2311]

Wal cutt had frequent conversations with Kessler about getting
Yankee a job and obtaining insurance. [XXI'TT, T 2287] Kessl er
said he would have total control of this one, and it would not be
f ed up |ike the Deroo thing. He would nmake sure the insurance
prem uns were paid. [ XXITl, T 2288] At the August 4 neeting,
Kessl er gave Barkett an assignnent on the |awsuit against the
i nsurance conpany i n exchange for an i nvest nent of $3,000. [XXIII,
T 2288] Wal cutt understood that the investor was putting up
$50, 000, and would receive nmoney back from the lawsuit, or if
Yankee was nurdered first, the noney from that insurance policy
woul d be divided up. The policy was supposed to be for $1, 000, 000.
[XXI'T], T 2289, 2330] Wal cutt told Barkett that he could get

soneone to kill Yankee for $2,000. [XXIII, T 2330-2331] O the
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$3,000 Barkett gave to Kessler, Wilcutt received $700 to buy
| eat her and $500 to $800 to pay rent. Kessler kept the rest for
expenses for the insurance and filing corporate papers. [XXIII, T
2289- 2290, 2331-2332] Yankee was given offices both at Leat her and
Lace and at Kessler's office. [ XXI'T1, T 2290] X. T.C. Hol di ng
conpany was set up to raise noney to start other stores. X T.C
Enterprises was set up to nanage the stores. Yankee was president
and signed the incorporation papers at Kessler's office. The
purpose was to make him | ook |ike a key man. [XXIT1, T 2293]
Wal cutt felt that Kessler was sincere about going through with the
plan to kill Yankee. [XXIIIl, T 2295] Kessler said everything was

on schedul e, and the investor was satisfied with the documents.

[ XXI'11, T 2296] Kessler suggested taking out key man policies on
Wal cutt and two fictitious people, but Walcutt refused. [XXIII, T
2296-2297]

In the week prior to Septenber 6, 1993, photos were taken of
Yankee and the X. T.C. store. Kessler referred to themas the death
pi ctures. He wanted a photo of Yankee so the right person woul d be
"whacked. " He gave Yankee noney to have the photos devel oped.
[ XXIT1, T 2298] On Septenber 6, Kessler flewto Florida. Walcutt
drove himto the airport. Kessler said his financial situation had

wor sened. He needed noney to obtain a key man policy on Yankee.
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He was going to Florida to obtain the rest of the $50,000. [XXIII

T 2299-2230] Kessler never said this was a ruse to get noney from

Bar ket t . [XXI'TT, T 2301] Kessler was arrested in Florida.
[ XXI'1l, T 2302] The FBI later paid Walcutt $10,000 for providing
i nformation about this incident. [XXIII, T 2302, 2324] Wl cutt

becane an FBI informant on ot her cases for which he received $7, 000
or $8,000 for expenses. [XXIII, T 2326-2327]

In 1993, Alfred Scudieri was the FBI agent in charge of the
fraud unit in Tanpa. [ XXI11, T 2347-2348] He was present on
Sept enber 6, 1993, when t he nmeeti ng between Barkett and Kessl er was
vi deot aped and Kessl er was arrested. The arrest was not vi deot aped
pursuant to FBI policy. [XXIIll, T 2352-2353] Barkett did not know
he was going to be paid by the FBI. [ XXI'T1, T 2350] Scudi eri
| at er deternmined that Barkett shoul d be pai d $20, 000 because he had
pl aced hinsel f in jeopardy and devoted a significant anmount of tine
to hel ping the FBI and because that was the nmaxi rum anount payabl e
wi t hout approval fromWshington. [XXIIIl, T 2350-2351] On cross-
exam nati on, defense counsel asked if that was the same $20, 000
t aken from Kessler's briefcase after Barkett gave it to him on
Septenber 6. Scudieri said no. Defense counsel then asked, "Do
you recall giving testinony in March of 1994?" Scudieri asked, "In

this -- inatrial?" [XXIIl, T 2354] Defense counsel noved for a
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mstrial because this was the fourth time state w tnesses had
referred to the prior trial in this case. The prosecutor argued
that the response was invited, while defense counsel argued it was
not. The court denied the notion. [XXIIIl, T 2355-2358] The court
instructed the jury to disregard the question and answer. [XXIII,
T 2364]

FBI Agent David Stout assisted Agent George Huston in
vi deot api ng neeti ngs bet ween Kessl er and Barkett on July 29, August
4, and Septenber 6, 1993. Wilcutt also participated in the August
4 meetings. [XXIll, 2371-2377] Stout identified state exhibits
107, 108, and 109 as vi deotapes of the neetings. [XXIII, T 2377-
2379] The court overrul ed def ense counsel's renewed obj ecti ons and
adm tted the videotapes. [XXIII, T 2379, 2386] The court gave the
jury another Wllianms rule instruction. [XXIIlI, T 2384]

The vi deot ape of the July 29 neeting was played for the jury.

[ XXI'11, T 2386-2440] Barkett said he had $5,000 to get them
started, and he needed to give his investor details. [XXII, T
2390] In response to Barkett's questions, Kessler explained that

the corporation, Custom Craft, was the beneficiary of a $500, 000
policy. [ XXI'T1, T 2391-2393] The investor would get 40% of
what ever they collect on both cases, and Barkett woul d see proof

that he had the policy the next day. [XXIIl, T 2392] Kessler was
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president or CEO of Custom Craft. [ XXI'T1, T 2394-2395] The
| awsuit was based upon the insurance agent failing to tell Kessler
that Deroo never paid the premum Kessler felt they had better
than a 50/ 50 chance of getting at | east $250,000. [XXIIIl, T 2395-
2396]

Bar kett asked how Kessler would use the $30,000 from the
investor. Kessler saidit would be used for | egal fees, inventory,
and expenses for the new case. [ XXI'Tl, T 2396-2397] Bar ket t
suggest ed, and Kessler agreed that $30,000 might not be enough,
t hey needed $50, 000. [ XXI'T], T 2397-2398] Kessler said he was
trying to get the attorney to do it on a contingency basis, but it
woul d help if he gave him sonme extra noney. Barkett asked about
the police. Kessler replied they had not done anything. [XXII]
T 2398] Barkett asked howto tell the investor that what happened
| ast tinme would not happen this tinme. Kessler said we are going to
pay all the expenses ourselves, while last tine we sent noney to
Florida and the bills were paid from there. [ XXI'T1, T 2399]
Bar kett said he did not want to go to the attorney to tal k about a
murder. Kessler replied we are tal king about an i nsurance case and
woul d not nmention nurder. [XXI'T1, T 2399-2400] Kessler said
Wal cutt's Leather and Lace shop was the perfect business, and

Wal cutt had the perfect decedent there, Bo. [XXIIIl, T 2401-2402]
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Kessler did not know if Walcutt would go along, but Kessler had
suggested that Walcutt make Bo an officer and give him nore
responsibility. [XXIIIl, T 2403]

Barkett said his investor was a source of nobney, but it was
hard for Barkett to get the $5,000. [XXIII, T 2405] Barkett asked
how Kessl er woul d handl e t he "whacki ng part," and how di d t hey know
it would not be like last time when there were problens. Kessler
said the only problemwas that the guy did not pay the insurance
premuns, it was a clean deal. He could have killed the guy for
not paying the premum [XXIIIl, T 2406] Kessler said they were
not going to have anything to do with the conpany. Barkett asked
i f he knew what kind of trouble they could get in. Kessler replied
i ncome tax troubl e because they woul d not have to pay taxes on it.
Barkett asked if he should ask the investor for fifty. Kessl er
said fifty would do it in case they had to start a new busi ness.
Kessler said they would split 60%three ways if he pulled Wal cutt
in. [XXIIIl, T 2407]

Bar kett asked who was going to "whack the guy?” Kessl er
replied we do not know yet. [XXIlI, T 2410] Barkett asked howto
convince the investor they were capable of going through with it.
[ XXI'11, T 2411] Kessler suggested two nethods for killing the guy,

they could use digitalis to cause a heart attack, or an accident
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woul d be better. Wal cutt and Kessler would be responsible for
doing it. [2412-2413] Barkett said the other thing was stupid and
asked who woul d shoot the guy. Kessler said he was robbed, but we
did not do it. [ XXI11, T 2413-2414] Barkett said the investor
woul d want to know what happened last tine. Kessler said the only
probl em was the insurance prem uns were not paid, everything el se
went according to plan. Barkett asked, "What do you got to pay to
do that?" Kessler replied, "Ten." [XXIlI, T 2415] Barkett asked
if it would be easier to pay sonebody this tinme rather than get
your hands dirty. Kessler replied that we mght do that. [XXIII,
T 2416] Kessler said he paid himhalf up front, then paid the
rest. [XXIII, T 2417] Kessler said he hired a girl fromTanpa to
doit. [XXIII, T 2417-2420]

Barkett asked if he should ask the investor for fifty.
Kessler said to tell himthat's what it's going to be. [XXIII, T
2423] Bar kett asked how to convince him Kessler was serious.
Kessler said to tell himhe could nake all the papers in the world,
if they couldn't trust each other, he ought not to do it. Barkett
received a call fromthe supposed investor and asked Kessl er what
he would do to get this thing started. Kessler said he had a
meeting with the attorney tonmorrow. [XXI I, T 2424] Barkett told

the investor the problemthe last tine was the guy didn't nmake al
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his paynents, it had nothing to do wth the way it happened.
Kessler said it was clean. [XXIIIl, T 2425] Kessler said whatever
he sai d woul d happen. Barkett told the investor that $30, 000 woul d
not be enough. [XXII1, T 2426] Kessler said he m ght have to pay
sonebody ten grand for technical advice. [XXIIlI, T 2427]

Barkett told the investor that it could not be done for under
fifty. [XXIIIl, T 2428] Kessler said they would probably need it.

He said he would give himsone paperwork on the conpany tonorrow.

[ XXI'I1, T 2429] Kessler told Barkett to take $1, 000 of the $5, 000.
[ XXI'1'l, T 2430] Kessler reassured Barkett that the plan woul d work
once they got the business going. [XXIIl, T 243334] Barkett asked

if Kessler was going to get the girl to help them Kessler said
no, never use the same one twice. [XXIIIl, T 2435] He said the
girl's name was Julie. [XXIIIl, T 2436] Barkett asked what Kessl er
was going to do about getting the policy started for the new deal.
Kessl er said he had to get the entity started first. He reassured
Barkett that he could do it. [XXIII, T 2436-2437]

State exhibit 108 was played for the jury. [XXIV, T 2454-
2526] Kessler gave Barkett a package of papers and showed hi mthe
assi gnment on the proceeds, a paper showi ng Kessler had a legiti-
mat e corporation that he controlled, and the original insurance

policy for the lawsuit. [XXIV, T 2465-2465] Barkett asked what
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Kessler had told Walcutt. Kessler replied everything and said he
had an i nsurance man giving himprojections on insurance policies
for everyone. [XXIV, T 2475-2476] Kessler said the business was
bei ng i ncorporated. They needed i nsurance and a set of books. It
woul d be a profitable business. [XXIV, T 2478-2279]

Barkett received a call from the investor. [ XXIV, T 2486]
Bar kett asked how it woul d happen. Kessler replied that it had not
been worked out yet, but it would happen around the first of the
year. He then said it would be a hold-up or an accident. [XXIV,
T 2489-2491] Kessler said it would happen by January, the investor
woul d get 40% and they would split 60% [XXIV, T 2493] Barkett
told the investor that he would get 40% Barkett asked if they
woul d need nore than $50, 000. Kessler and Wal cutt said that's it.
[ XXI'V, T 2494] They assured Barkett that they would handl e the
murder. Barkett told the investor they would take care of their
end. [XXIV, T 2495] Kessler asked how soon they could get sone
noney because they needed | eat her goods. Walcutt said they needed
twenty. [XXIV, T 2496-2497] They left to goto the store. [XXV,
T 2495-2498] Stout testified that Walcutt, Barkett, and Kessler
left the hotel and went to X T.C Leather and Lace. They were

observed by Col unbus police officers. [XXIV, T 2574-2575]
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When they returned, Barkett asked for Wal cutt's assurance t hat
he was conmitted to doing this. [XXIV, T 2499-2500] Kessler and
Wal cutt agreed that Bo was the right type. Kessler said the store
was a perfect place for a hold-up. [XXIV, T 2500] Barkett asked
how Kessler was going to get sonebody to do this. Wal cutt and
Kessler said it was no problem [XXIV, T 2501] Kessler said it
woul d be paid out of their expense budget. Wlcutt said it would
cost about two grand. [XXIV, T 2502] Kessler reassured Barkett
that there would not be any problenms. [XXIV, T 2504] Kessler and
Wal cutt reassured Barkett that $50,000 woul d pay for everything.
[ XXI'V, T 2510] Kessler said the investor would get his noney back
fromthe two deals. [XXIV, T 2513] Kessler said they were ready
to start with the corporation, policies, inventory, and personnel.
The store would have sufficient cash flow for the mllion dollar
pol i cy and woul d soon be doi ng $20, 000 a week. [XXIV, T 2514-2515]

The investor called. Barkett described the video store and
said they assured himthey could get the job done. Barkett then
told Kessler he could give himthree grand. [XXIV, T 2517-2519]
Barkett asked how nmuch nore he would need. Kessler said 42.
[ XXIV, T 2520] Barkett counted out the $3, 000. [ XXI'V, T 2521,
2523] Kessler said they would pay the attorney tonorrow and get

the inventory started. [XXIV, T 2523] Wl cutt and Kessl er assured
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Barkett that they would stay wthin budget. [ XXI'V, T 2524]
Barkett said the investor commtted the 50 and that Kessler
committed to the deal. Barkett wanted to see the policy. Kessler
said he would. [XXIV, T 2525]

State exhibit 109 was played for the jury. [ XXIV, T 2526-
2571] Kessl er showed Barkett sone corporate papers for X T.C
Hol di ngs whi ch showed that Yankee was president. [XXIV, T 2538-
2539] Kessler showed Barkett photos of the store and Yankee and a
speci nen of the insurance policy. The policy would cost $3,900.
[ XXI'V, T 2541-2543] Kessler said he just wanted this deal to go.
He spent a lot of time on it and borrowed noney to get it done.
Barkett then gave him $20,000. Kessler said he had "to get this
i nsurance 3500 back to the heavy guy." Barkett asked how he coul d
prove to the investor that Kessler was going to put the policy on
this guy. Kessler said when he gets back with this noney. [XXlV,
T 2547] Kessler said he wanted this to succeed because he needed
it badly. He was under pressure for nmoney. [XXIV, T 2547-2548]

Bar kett asked if they had the guy lined up to do the hit.
Kessl er said yeah. Barkett asked if they would have to go back to
the investor for nore noney. Kessl er said no. [ XXI'V, T 2548]
Bar kett asked the nane of the |ife insurance conpany. Kessler said

Great West. Barkett told himto count the noney, and said the rest
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woul d have to conme wired to an account. [XXIV, T 2549] Kessler
counted the noney and said it was $100 short. [XXIV, T 2558-2559]
Bar kett asked how Kessler would justify the mlIlion dollar key man
policy. Kessler said he woul d make up the books to show sufficient
sal es. He woul d pay for the policy the next week and send the
thing to Barkett. [XXIV, T 2565-2566] Kessler said the insurance
woul d cost about five grand. He would have five grand reserved to
have Yankee killed. [XXIV, T 2567] Kessler said he lined up a
friend of Walcutt's to do it. [ XXIV, T 2568] Kessl er said he
hoped t he i nvestor woul d send the other noney. It was costing $30
a day for Yankee's food and room rent. [ XXI'V, T 2569-2570]
Barkett put the nobney in the closet. [ XXI'V, T 2570] The tape
ended with Agent Wtkowski saying, "Hi, Berry." [XXIV, T 2571
2575- 2576]
Ri chard Vessey net Kessler while in the Pickaway County Jai

near Col unbus, Onhio, from Novenber 21 to 24, 1993. [XXIV, T 2577-
2587] Kessler told Vessey he was in jail for sonething regarding
t axes. [ XXI'V, T 2588] Vessey agreed to help him collect nopney
that was owed to him when Vessey got out of jail. In return,
Vessey coul d keep half the noney to help with his pallet business.
[ XXI'V, T 2590-2591] Kessler gave Vessey lists of nanmes of people

to contact, state's exhibit 110. [ XXI'V, T 2592-2594] Def ense
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counsel renewed his objections to the court's ruling on the notion
in limne. The court overruled the objections and admtted the
exhibit. [XXIV, T 2594] The lists included Jerry Srmack, to whom
Vessey was supposed to talk about picking up pallets. [XXIV, T
2595; XXV, T 2676] Kessler wote "snake" by Mke Wil cutt's nane
and told Vessey not to trust him [ XXIV, T 2595; XXV, T 2678]
Kessl er said Wal cutt had some of his property. [XXIV, T 2598; XXV,
T 2678-2679] Kessler wote that Bo worked for Wal cutt and was al so
a snake. [ XXI'V, T 2596-2597; XXV, T 2680] Kessl er gave Vessey
i nformati on about people to contact to find Steve Barkett and
Cheryl Hamilton. [XXIV, T 2596-2599; XXV, T 2677, 2688-2690, 2692]

After Vessey got out of jail, Kessler called himseveral tines
and gave hima dog worth over $40,000. [XXIV, T 2599-2600; XXV, T
2682-2685] Vessey went to a nightclub and obtai ned Doug' s phone
nunber from Debbi e Day. He then called Doug and asked how to
contact Cheryl Ham lton. Doug was hostile. Vessey was unable to
contact Ham|ton. [ XXI'V, T 2601-2602] Vessey called a |awer
friend who told him sonmething that made him unwilling to help
Kessler. [XXIV, T 2603-2604] The next day FBI Agents Huston and
St out visited Vessey, asked what he was doing, told himhe could
get in trouble for tanpering with governnment w tnesses, and asked

himto call if he heard anything. [XXIV, T 2603-2605; XXV, T 2719-
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2725] Kessler called and said Ham | ton was maki ng waves, and he
want ed her taken out of the picture. [XXIV, T 2606] Vessey called
Agent Huston and consented to having his phone conversations
recor ded. [ XXI'V, T 2606-2607] Several calls from Kessler were
recorded. [XXIV, T 2608; XXV, T 2695] Vessey al so agreed to wear
a recording device for a neeting with Kessler at the Franklin
County jail on Decenber 17, 1993. He identified the recording,
state exhibit 111. The court admtted the recordi ng over defense
counsel's prior objection. [XXIV, T 2609-2611]

The recording was played for the jury. [XXIV, T 2612-2637]
Kessler said he did not think Wal cutt would ever pay and woul d be
a bad witness. Kessler indicated that he wanted what happened to
Jimry Hoffa to happen to Walcutt. [XXIV, T 2614-2615, 2622] He
told Vessey to, "Throw himaway." [XXIV, T 2617-2618] Kessl er
al so said Barkett would not pay and was the inforner and to take
care of himJimy Hoffa style. [ XXI'V, T 2617, 2622, 2629-2630]
Kessl er wanted Vessey to talk to Cheryl Hanmilton to see if she was
a threat and try to turn her around to be a good wi tness, but to do
what he had to do. [ XXI'V, T 2618, 2624] Vessey said he had
felonies in his past and needed to pick up sonething. Kessler told
himto contact Jerry Srmack at Lee Brakes to get a shotgun and to

contact Kessler's secretary to get a .45. [ XXI'V, T 2619-2621]
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Kessl er suggested that he mght be able to get out of jail by
trading clothes with an attorney. [XXIV, T 2634-2635]

Vessey nmet with Jerry Srmack at Lee Brakes on Decenber 20,
1993, acconpani ed by a police detective. Srmack gave Vessey a bag,
which Srmack turned over to Agent Stout. [ XXV, T 2648-2650]
Vessey received $5,000 from Agent Huston in 1994. [XXV, T 2651,
2669- 2670] In a deposition, Vessey denied that he received any
nmoney fromthe FBI or U S. Attorney's Ofice except for being paid
$40 a day for each day he was in the courtroom [XXV, T 2670-2671]
Vessey testified that he forgot about the $5,000 during the
deposi tion. The prosecutor asked him what materials the State
Attorney's Ofice provided to help himprepare for the deposition.
[ XXV, T 2731] The prosecutor asked, "You were provided your trial
testinmony?" [XXV, T 2732] Defense counsel noved for a mstrial
because this was the fifth or sixth tinme the word trial had been
elicited by the witnesses or by a prosecutor's question. The court
said the defense brought out that Vessey was paid $40 a day for
trial. Def ense counsel responded that it was for courtroom
testinony and did not use the word trial. The court denied the
not i on. [ XXV, T 2732-2733] The court instructed the jury to

di sregard counsel's |l ast question. [XXV, T 2734]
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FBI Agent George Huston of Col unbus was present when Kessl er
was arrested in Olando on Septenber 6, 1993. [XXV, T 2753-2754]
Kessl er was incarcerated in Florida for awhile, then transported to
Col unbus where he remained incarcerated through Decenber, 1993.
[ XXV, T 2754-55] The prosecutor asked, "And it was on the charges
relating to an interstate conspiracy to commt nurder?" Defense
counsel objected on relevancy grounds and noved for a mstrial.
[ XXV, T 2755] The prosecutors argued that it was rel evant to why
Kessler was in jail, why Huston went to see Vessey, Kessler's
notivation in seeking Vessey's hel p, and defense counsel's cross-
exam nation of Vessey regarding the FBI accusing him of wtness
t anperi ng. [ XXV, T 2755-2757] Defense counsel argued that his
cross-examnation was invited by the state. He renewed his
argunment from the notion in limne hearing that the wtness
t anperi ng evi dence was not adm ssi bl e because it had to do with the
federal charges and not the state charge. He further argued that
the WIllians rule evidence had becone a feature of the case. [ XXV,

T 2757-2759] The court sustai ned def ense counsel's objection, but

denied the notion for mstrial. [ XXV, T 2759] The court in-
structed the jury to disregard the question and answer. [XXV, T
2760]
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Huston tol d Vessey he had heard that Vessey was attenpting to
reach Doug Trotter, Cheryl Ham lIton's boyfriend. Huston told him
Ham [ ton was a witness in a case, any contact with w tnesses could
be construed as intimdating, and he could go to jail if convicted
of intimdating a federal witness. [ XXV, T 2761, 2767-2768]
Huston remai ned in contact with Vessey, who consented to recording
a series of phone calls. [XXV, T 2762] Agents Stout and Huston
observed Vessey's neeting with Srmack. Vessey went to the neeting
wth a detective and obtained a bag from Srmack. [XXIIIl, T 2380-
2381; XXV, T 2762] After the neeting, Vessey gave the bag to
St out . The bag contai ned several handguns. [ XXV, T 2764-2765]
Hust on decided to pay Vessey $5,000 for his assistance in 1994.
[ XXV, T 2766-2767]
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D. The Def ense

Berry Kessler testified that he was born on July 22, 1921
[ XXV, T 2786] He lived in Chio and had been an accountant or
financial planner wwth his own firmfor 35 to 40 years. [XXV, T
2787; XXVI, T 2889] 1In 1990, his net worth was around five mllion
dollars. [XXV, T 2788] He was married to Shirley and had a hone
wort h  $450, 000. [ XXV, T 2788-2789] Cheryl Hamlton was his
girlfriend. [XXV, T 2789] A condom nium and shares of stock in
Custom Craft were held in her nanme, although Kessler's funds were
used to acquire them [ XXV, T 2790] Kessler pled to the two
federal tax charges for which he had been convicted. [XXV, T 2791-
2792; XXVi, T 2885] He had been convicted of a total of 14
felonies. [XXV, T 2792]

Kessler and Deroo started the Custom Craft corporation in
1989. Deroo was an expert in sales and marketing of cabinets and
was to run the business. Kessler's role was to create the
financing. They originally planned a 50/50 deal, but it didn't
wor k because of the cost of equipnent and the location. [XXV, T
2794] Kessler's funds were used to purchase the building, but the
title was held by the Rel ssek Realty corporation. Kessler was CEO
of Relssek. [XXV, T 2795] Deroo was president of Custom Craft.

[ XXV, T 2796] Kessl er was CEO and chief financial officer of
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Custom Craft. [XXVI, T 2911] They issued 2,000 shares of stock.
Der oo had 20% Frank Barton had 25% GCeorge |ki mas had 25% and t he
bal ance of the stock was placed in Ham Iton's nanme. She had over
1,000 shares. [XXV, T 2795-2796; XXVI, T 2916] Ham lton did not
put any noney into Custom Craft; the noney was Kessler's. [XXVI,
T 2913] The shares held in Ham | ton's nane dropped to about 500 in
January, 1991, because Kessler gave shares to Gossman, his
brother-in-lawin exchange for noney for another project. [XXV, T
2797-2798] Deroo's shares remained the sane. [XXV, T 2798] After
Deroo's death, Kessler filed a lawsuit against the insurance
conpany because the key man insurance was not paid. Kessler gave
himself a voting trust for the shares in Hamlton's nanme to show
that he had the authority to act for the corporation in the
lawsuit. [XXV, T 2798-2799]

Fromthe time Custom Craft began, Kessler intended to nove to
Florida. He built a honme in Spring H Il worth about $200, 000 and
noved furniture worth $100,000 to Florida. [ XXV, T 2800-2801]
Kessl er usually fl ewwent he went to Florida to visit CustomCraft.
He drove the furniture down in a truck. [XXV, T 2801-2802; XXVI,
T 2899]

Kessl er came to Florida at the begi nning of February, 1991, to

arrange a neeting. [XXV, T 2802] I|kinmas had sone noney to invest
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in the conpany. [XXV, T 2802, 2805] Kessler had sone guns from
his gun collection he wanted to bring down and coul d not take them
on a plane. [XXV, T 2803; XXVI, T 2897, 2900] He also wanted to
avoid the expense of flying. [XXVlI, T 2897] Custom Craft was a
start-up conmpany just ready to go into production. [XXV, T 2804]
Kessl er was paying $4,000 a nonth for the building. [XXV, T 2808]
The enployees were always paid and received a Christmas bonus
[ XXV, T 2809] Kessler took $2,500 to Deroo for payroll. Der 00
said he had sone contracts. [ XXV, T 2805, 2813; XXVI, T 2894,
2945- 2946]

Kessler had a contract for accounts receivable, which he
di scussed with Deroo at the hotel on February 2. [ XXV, T 2805-
2806] They nmet at the hotel around 5:00. [XXV, T 2809] They had
two drinks each at the hotel. They went to Fast Eddi e's for dinner
around 7:00. They had two nore drinks each before eating. [XXV,
T 2810-2811; XXVI, T 2927] They di scussed busi ness and pl anned to
nmeet at Custom Craft the next norning at 10:30. [XXV, T 2811] Sam
Fountis was supposed to neet them He had contacts regarding
financing. [XXV, T 2812] They left the restaurant around 8:00.
Deroo departed in his own vehicle, taking left over food. |Kkimas
and Kessler returned to the hotel to go to bed because Kessl er was

tired fromthe trip. [ XXV, T 2814] Kessler called Ham |ton at
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9: 09. [ XXV, T 2816-2817] Fountis called Kessler around 11: 30.
[ XXV, T 2817; XXVI, T 2910-2911]

On Sunday, February 3, Kessler tried to call Ikinas, then
asked a hotel enployee to wake him They net for breakfast around
8: 00. [ XXV, T 2818-2819] They went to Custom Craft for the
nmeeting and found Deroo's van parked in front. Kessler found the
door was | ocked and called Torres to cone and let themin. [XXV,
T 2819-2820] When they entered, Kessler saw a watch, picked it up,
and put it in his pocket. Torres found the body. [XXV, T 2821,
XXVI, T 2900-2901, 2906-2909] Kessler had a cel |l ul ar phone, but he
sent Torres to call the police and an anbul ance. [XXVI, T 2910]
Kessler was in shock. He went to his Bronco while the others
checked the doors. He dropped the watch in the console. [XXV, T
2822; XXVI, T 2903, 2906, 2908-2909] Kessler denied know ng that
the watch belonged to Deroo. [ XXVI, T 2908] When the police
arrived, Kessler gave them consent to search the Bronco. [XXV, T
2822-2823] He told them he had two guns and a watch in the car.
[ XXV, T 2823; XXVI, T 2905] The police kept the Bronco. [XXV, T
2828] Kessler voluntarily went to the sheriff's office and gave a
statenent. He gave consent to search his hotel room and to take
his cl othes and shoes. [XXV, T 2824-2826] He consented to having

his hands tested. Kessler returned to Chio. [XXV, T 2826]
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The death of Deroo was a severe blowto the business. Kessler
had purchased key man insurance on Deroo when the corporation was
f or med. [ XXV, T 2827] He denied that he asked Stanmer to
i ncrease the key man insurance, but he did check on the policy.
[ XXV, T 2828-2829; XXVI, T 2922] Kessler attenpted to repl ace
Deroo with Drew Chupka. [XXV, T 2829] Chupka was fired because he
had a substance abuse problem |lost their contract, took their
truck, and disappeared. [ XXV, T 2830-2832] They lost their
financing with Praetorian, and Custom Craft was closed. [XXV, T
2832-2833] Kessler noved his furniture back to Col unbus and put
the Spring Hi Il house up for sale. [XXV, T 2833] He initiated a
| awsui t agai nst the i nsurance conpany, but the suit died. He tried
to sell the Custom Craft building, then rented it to soneone.
[ XXV, T 2834]

Kessl er met Barkett in New York in Spring, 1991, while trying
to finance anot her project. They devel oped a personal and busi ness
rel ati onshi p. [ XX, T 2835, 2842] \When they net, Kessler's net
worth was around $2, 000, 000. [XXV, T 2842] Kessler invested over
$1, 000,000 in the conputer business. [XXV, T 2842-2843] O her
investors invested over $1,300,000. Kessler and the others never
got any of their investnents back. Kessler did not know what

happened to the noney. [XXV, T 2843-2844; XXVI, T 2886] Kessler
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went to Gernmany to set up a corporation. He nmade a second trip to
Germany with Norma Sinmmang, an investor in the conpany, David
Eller, Barkett's bodyguard, and Nora Caroll. Eller had a
$10, 000, 000 check made out to Simmang and Eller. Eller put the
check in Kessler's | ocked briefcase. When they went to the bank to
deposit the check it was gone. [XXV, T 2844-2847] The check was
for noney to distribute to the investors. Kessl er expected to
receive half of it. |Instead, he got nothing. [XXV, T 2849] Wen
his business relationship with Barkett ended, he had very little
nmoney left. Kessler filed for bankruptcy in 1993. [XXV, T 2850]

Wien Barkett called in June, 1993, it was Barkett's idea to
use anot her phone. [XXV, T 2851] Kessler knew Barkett was an FB
informant. [XXV, T 2852-2854] When he net with Barkett on July 1,
1993, his intent was to try to get sonme of his noney back. It was
Barkett's idea to try to insure David Eller or Conputer Dave.
[ XXV, T 2854-2855; XXVI, T 2887] Kessler never nade any attenpt to
revive the lawsuit on the key man insurance. [XXV, T 2855-2856]
He tal ked to Barkett about Wl cutt and his porno business totry to
get noney fromBarkett. Kessler did not intend to kill anyone, nor
to take out key man insurance on Yankee. [XXV, T 2856] Kessler
wanted $30,000 to operate and expand X. T.C. as a legitinmate

busi ness. [ XXV, T 2857; XXVI, T 2889] Barkett suggested that the

82



TABLE OF Cl TATI ONS (conti nued)

| oan shoul d be $50, 000. [ XXVI, T 2945] From the first $3,000
Kessler received, he paid an attorney $200 to set wup the
corporation, half went to Wal cutt for his expenses, and he kept the
rest for his expenses. Most of the rest of the noney Kessler
received went to pay for rent and inventory. He kept $1, 000.
[ XXV, T 2859] Kessl er never applied for key man insurance for
Yankee or anyone else in the conpany. [XXV, T 2860] He hoped to
repay the $50,000 |oan through the cash flow of the business.
[ XXV, T 2861; XXVI, T 2888] He discussed giving the investor 40%
of the lawsuit and new key man i nsurance because that was what he
wanted to hear. [XXV, T 2861-2862] Kessler did not hire a hit
person nanmed Julie to kill Deroo. Julie was his dog. [ XXV, T
2862-2863] He told Barkett he hired Julie to kill Deroo to show
that he was a bad person capable of doing anything because he
wanted to get the nmoney. [XXV, T 2863; XXVI, T 2928, 2933-2935]
At the July 30 neeting, Kessler told Barkett that nost of the
noney he received was being used for inventory. [ XXVI, T 2868-
2869] He never took any action towards placing the investor's nane
on any insurance policy as the beneficiary. He never got anything
inwiting froman attorney regarding the lawsuit. [XXVI, T 2869]
Kessl er expl ained Barkett's plan to Wal cutt, told hi mhe was goi ng

to pretend to agree to everything Barkett suggested, and told
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Wal cutt to go along with everything. [ XXV, T 2870-2871, 2929,
2935] Kessler never actually di scussed a potential hit person with
Wal cutt. [ XXVI, T 2872] Barkett told Kessler to bring the
i nsurance papers to the Septenber 6 neeting. Kessl er brought a
speci nen policy with no nanmes on it which he obtained from Laynman.
[ XXV, T 2858; XXVI, T 2873-2874, 2930-2931] When Kessler was
arrested at the end of the neeting, he told the FBI agents that he
had been playacting to get the noney, he was not going to do what
was on the tape, and none of the threats were true. [XXVI, T 2876-
2878]

Kessl er gave Vessey lists of names of people who owed him
nmoney or had sonme of his possessions. He was trying to raise a
def ense fund. [ XXVI, T 2878-2879, 2936-2937] He also wanted
Vessey to talk to Ham |l ton about being a witness for him [ XXV,
T 2937-2938] Kessler asked Vessey to | ook after one of his dogs,
whi ch had cost $45, 000, and never got it back. [XXVlI, T 2879-2880,
2939] Wien Vessey told Kessler that people said to f__ off and
deni ed having his property, Kessler was disappointed, angry, and
frustrated. He nmade the statenents about doing a Hoffa on sone
people. He was suffering fromfunmes froma trash burning plant and

a glue factory, and woul d have said anything. [XXVl, T 2880-2881,
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2939-2940] Kessler denied setting Vessey up with the handguns to
assist himin elimnating witnesses. [XXVlI, T 2942]

Kessl er denied that he shot John Deroo, that he participated
i n sonmeone el se shooting Deroo, and that he hired soneone to shoot
Der oo0. [ XXVI, T 2881, 2943, 2950] Kessler agreed that he told
Barkett that he arranged the death of Deroo. [XXVI, T 2882] He
denied that he told Wal cutt that he arranged the nmurder of Deroo.
[ XXVI, T 2882-2883, 2928] When Cheryl Ham |ton asked, Kessler
denied that he had Deroo killed. [XXVI, T 2883] Kessler denied
killing Deroo when he was arrested. [XXVI, T 2944]

E. Penalty Phase

The state relied upon the evidence presented in the guilt
phase of the trial and presented no additional evidence. [VIII, R
1314]

Sanuel Lowenthal, a former Colunbus, Chio, retailer and real
estate broker, testified about Kessler's good qualities as an
accountant and busi nessnan. [VITl, R 1314-1318, 1321-1323]

Roy Mal den and Basil Ahearn testified that Kessler served as
a nmedic in the United States Arnmy in conbat in the Pacific during
Wrld War 11. [VITI, R 1326-1346]

CGeorge Faught, an investigator for the Public Defender's

Ofice, testified that he called two wi tnesses who were unable to
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appear in court because of health problens. [VIII, R 1347-1350]
Jack Cark said he had known Kessler over 30 years both as his
accountant and as personal friends. [VITI], R 1348-1349, 1352]
Rabbi Samuel Rubinstein said he had known Kessler for 30 years as
his accountant and friend. Kessler owned a bowing alley, was a
menber of the synagogue, and all owed nenbers of the synagogue to
use the bowing lanes free of charge. [VIII, R 1349-1351, 1353-
1354]

Berry Kessler, who was 75 years old, testified about his
background, famly rel ationships, and prior convictions. [VIII, R
1356- 1394]

At a separate sentencing hearing, D ane Goul der, Kessler's
ol dest daughter, testified about Kessler's famly relationships,
his good qualities as a father and busi nessman, and his useful

activities in prison. [VI, T 997-1003]
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SUMVARY OF THE ARGUMENT

Issue I The trial court violated Kessler's right to a fair
trial by an inpartial jury when it deni ed Kessl er's cause chal | enge
to juror Mengel. Mengel read a newspaper article which stated that
Kessl er had been convicted and sentenced to life in prison in
federal court for the nurders of John Deroo and an Chi o business
man and that he was a suspect in five other unsolved nurders.
Mengel said he had not forned a personal opinion about Kessler's
guilt, but he assunmed soneone el se had done so. Although Mengel
said he could presune Kessler innocent, it is unrealistic to
believe he could conpletely set aside the very prejudicial and
partly unfounded information he had read and base his verdict
entirely on the evidence presented at trial and the court's
instructions on the law. Hi's knowl edge of such information also
rai sed the danger that he mght convey it to the other jurors.
There was a reasonabl e doubt about his ability to be inpartial, so
the trial court erred by denying the cause chall enge. Def ense
counsel exhausted his perenptory chall enges and requested anot her
to excuse Mengel. The court denied the request, and Mengel served
on the jury. The court's error in denying the cause chall enge was

properly preserved and violated Kessler's right to a fair trial.
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The convi ction nust be reversed, and the cause nust be renmanded for
a new trial.

|ssue Il The trial court violated Kessler's Fifth Anendnent
right against involuntary self-incrimnation and Fourteenth
Amendnent right to due process by denying his notion to suppress
his incrimnating statenents to FBI informant Steve Barkett. In
his conversations with Barkett, Kessler initially denied any
i nvol venent with the nmurder of John Deroo. Barkett used prom ses
of a loan of up to $50,000 and coercive denands for nore
information to induce Kessler's adm ssions that he hired a hit
woman to Kkill Deroo to collect |ife insurance proceeds and
Kessler's incrimnating statenents about plans to set up another
corporation, insure Bo Yankee, and then murder Yankee for the
i nsur ance. Under the totality of the circunstances these
incrimnating statenents were involuntary. The error in denying
the notion to suppress was not harm ess, because the recorded
conversations were the state's nobst convincing evidence of
Kessler's guilt of the nurder of Deroo. The conviction mnmust be
reversed, and the case nust be remanded for a new trial.

Issue Il Collateral crine evidence is adm ssible when it is
relevant to a material issue other than the defendant's bad

character or propensity, but the court nust not allow the state to
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go too far and nmake the evidence a feature of the trial. Even
rel evant evidence is not adm ssible when its prejudicial effects
outweigh its probative val ue. In this case, the trial court
al l owed the state, over defense counsel's repeated objections, to
present extensive evidence that Kessler planned with informnts
Bar kett and Wal cutt to enploy Bo Yankee in Walcutt's adult video
store, obtain key man life insurance, then nurder Yankee to coll ect
the insurance proceeds. The court also allowed the state, over
def ense counsel's objections, to present evidence that after his
arrest Kessler attenpted to have informant Vessey kill Barkett and
Wal cutt and to try to influence the testinony of Cheryl Hamlton.
This collateral crine evidence becane an inperm ssible feature of
the trial. Its prejudicial effects in showi ng Kessler's cold and
calculating willingness to kill Yankee for financial gain and then
to kill or tanper with wi tnesses outwei ghed the probative val ue of
the evidence and deprived Kessler of a fair trial. The conviction
and sentence nust be reversed for a new trial.

| ssue IV The trial court admitted, over defense counsels’
obj ections and notion for mstrial, judgnents show ng that Kessler
had been convicted for two prior federal tax offenses and that nine
other unidentified charges were dism ssed. This evidence was not

shown to be relevant to any naterial issue other than Kessler's bad
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character or propensity. The defense did not open the door to its
adm ssion by asking Detective Lawl ess about Kessler's statenent
that he had been indicted for tax evasi on because the questi on and
answer were not msleading to the jury. The judgnents were not
adm ssible to inpeach Kessler's trial testinmony because he
correctly admtted the nunber of his prior felony convictions.
Irrel evant evidence of prior crinmes is presuned to be prejudicial.
The prejudicial nature of the irrel evant evidence of Kessler's tax
of fense convictions and the nine dism ssed charges outweighed its
probative value. Kessler's conviction should be reversed for a new
trial.

Issue V The trial court erred by admtting, over defense
counsel's relevance objections, the testinony of tw state
witnesses in the guilt phase of trial that Kessler expressed no
synpathy or sorrow for Deroo's death. This evidence of |ack of
renmorse was not relevant to the i ssue of preneditation. The errors
were not harmess in the guilt phase because it cannot be
det erm ned beyond a reasonabl e doubt that the jury did not consider
the evidence in finding Kessler guilty of preneditated nmurder. 1In
t he penalty phase, the evidence of | ack of renorse was not rel evant
to the aggravating factor of cold, calculated, and preneditated,

nor to any valid aggravating factor. |Instead, the testinony was
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evidence of a nonstatutory aggravating factor. Consideration of
such an invalid aggravating factor by the jury violates the Eighth
Amendnent . The errors were not harmess in the penalty phase
because it cannot be determ ned beyond a reasonabl e doubt that the
jury did not consider the evidence of lack of renorse in finding
the CCP aggravating factor or as an invalid aggravating factor in
recommendi ng the death sentence. Kessler's conviction should be
reversed for anewtrial, or inthe alternative, the death sentence
shoul d be vacated, and the case should be remanded for a new
penal ty phase trial.

| ssue VI The trial court erred by denying defense counsel's
notions for mstrial when the state's wi tnesses and the prosecutor
made five separate remarks about Kessler's prior federal trial
Al t hough the remarks did not state that Kessl er had been convi ct ed,
there was other information in the record fromwhich the jurors may
have known or inferred that Kessler had been tried for and
convicted of the nmurder of John Deroo. The cunul ative effect of
t he remarks may have influenced the jury's verdict and nade the
denial of the notions for mstrial prejudicial error. The
convi ction shoul d be reversed, and the case shoul d be remanded for

a new trial.
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ARGUMENT

| SSUE |
THE TRI AL COURT VI OLATED APPELLANT' S
RI GHT TO TRI AL BY AN | MPARTI AL JURY
BY DENYI NG H S CAUSE CHALLENGE TO
JUROR MENGEL.
"I't is well settled that the Sixth and Fourteenth Anendnents

guarantee a defendant on trial for his life the right to an

inmpartial jury." Ross v. Cklahoma, 487 U S. 81, 85 (1988); see

al so, Morgan v. Illinois, 504 U.S. 719, 726 (1992). The def endant

is entitled to a fair trial by a panel of inpartial, indifferent
jurors whose verdict is based upon t he evi dence devel oped at trial.

Irvinv. Dowd, 366 U. S. 717, 722 (1961). A juror should be excused

for cause if there is any reasonable doubt about the juror's

ability to render an inpartial verdict. Turner v. State, 645 So.

2d 444, 447 (Fla. 1994); Bryant v. State, 601 So. 2d 529, 532 (Fl a.

1992); Hamlton v. State, 547 So. 2d 630, 632 (Fla. 1989); H Il v.

State, 477 So. 2d 553, 556 (Fla. 1985).

On the first day of voir dire in the present case, two
prospective jurors, Salerno and Ferry, indicated that they had
know edge about the case. [X, T 49, 60-62; Xl, T 162, 167] They
were excused for cause because they would automatically vote

agai nst the death penalty. [X, T 97-98; X, T 139-140, 245]
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Def ense counsel used seven perenptory chall enges on other jurors.
[ XI, T 241, 246, 251, 252, 258, 260, 263]

When jury selection resuned on the second day of trial, the
court noted that two nore prospective jurors indicated that they
had know edge of the case. Costa, whose husband was a retired FB
agent, said she could put it aside. Rinaldi could not put it
asi de. The court excused Rinaldi for cause. [V, R 498, 512
X1, T 478-480]

Def ense counsel entered an article from that day's Pasco

edition of the St. Petersburg Tines titled "Murder-for-hire trial

starts today" as defense exhibit 1. [XIT1, T 480; A 6-7] The
article had a photo of Kessler with a caption stating that he "is
serving a life sentence with no possibility of parole.” [A 6] The
article stated that Kessler "was a suspect in the previous killings
of several business associates.” It stated, "Kessler already has
been convicted in federal court in the killing of Hudson
cabi net maker John Deroo and an Ohi o businessman. Kessler is

serving a life sentence in prison with no possibility of parole.™
[A 6] It stated that Kessler was "convicted of trying to arrange
a second hit on another business partner, who was involved in a
por nography shop with Kessler in Colunbus, Ohio." It stated,

"Col unbus police said Kessler had been a suspect in at |east five
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ot her sl ayings of business associates. The cases have never been
solved.” [A 7] The court deni ed defense counsel's request to ask
the prospective jurors if they read the Tinmes. [XIII, T 481]

In response to questions fromthe court and the prosecutor,
juror Mengel said he had sone know edge of the case from that
nor ni ng' s newspaper, but he could set it aside and reach a verdi ct
based only on the |law and the evidence. [XIT1, T 488-490, 531]
Juror Urgo al so had know edge of the case fromthe newspaper, and
did not know whether he could set it aside. [XIIIl, T 488-490]
The court excused Urgo for cause. [XIIl, T 520-521] Jurors Costa
and Freudenstein said they could put aside anything they heard or
read and reach a verdict on the |law and evidence. [XIIl, T 490-
491, 539-540]

I n response to defense counsel's questions, Costa said she had
not read anyt hi ng about the case since the Sunday headline. [XII]I
T 589] Freudenstein read the article in the Tinmes, did not forman
opi nion regarding guilt, and woul d presunme Kessler innocent until

she heard the evidence. [ XIV, T 593] Mengel read that day's

article inthe Tines all the way through. He said, "I didn't form
an opinion nme personally, but | assuned that sonmebody el se had
formed an opinion and found him guilty." [ XIV, T 594] Mengel
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again said he did not forman opinion. He said he presuned Kessl er
was innocent. [XIV, T 594-595]

Def ense counsel exhausted his perenptory challenges by
excusing Korrow, Mtchell, and Costa. [XIV, T 618-619, 621-623]
The court deni ed def ense counsel's cause chal | enges to Freudenstein
and Mengel. [XIV, T 623-626] The court deni ed defense counsel's
request for an additional perenptory to excuse Mengel. [XIV, T
624-626] The state excused Freudenstein. [XIV, T 625] Menge
served on the jury. [XIV, T 630]

The information in the article about Kessler's prior federal
conviction and |ife sentence for the nurder of John Deroo was not

adm ssible at his trial for the same charge in state court. See

Jackson v. State, 545 So. 2d 260, 263 (Fla. 1989) (reversible error
for trial court to allow prosecutor to cross-exam ne defendant
about his previous trial and conviction for the sane crinmes). The
article also asserted that Kessler was convicted in federal court
of killing an Chio businessman and was a suspect in the unsolved
nmur ders of five other business associates. Appellant is unaware of
any factual basis for those assertions. No evidence of such
collateral crinmes was ever offered at trial, nuch less found to be
relevant to a material fact in issue. Evi dence of irrel evant

collateral <crimes is both inadm ssible and presuned to be
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prej udi ci al . Czubak v. State, 570 So. 2d 925, 928 (Fla. 1990);

Wllianms v. State, 692 So. 2d 1014, 1015 (Fla. 4th DCA 1997). A

false allegation of a prior nurder conviction would be even nore
prej udi ci al .

While juror Mengel said that he did not form a personal
opinion as to Kessler's guilt and that he presunmed Kessler
innocent, it is unrealistic to believe that he could have entirely
di sregarded his know edge of Kessler's alleged prior history set

forth in the Times newspaper article. In Singer v. State, 109 So.

2d 7, 24 (Fla. 1959), this Court observed that "it is difficult, if
not inpossible, for any individual to conpletely put out of mnd
know edge, opinions or inpressions previously registered. Such
cannot be erased from the mnd as chalk from a blackboard."
Moreover, this Court ruled,
Too, a juror's statenent that he can and

will return a verdict according to the

evi dence submtted and the |aw announced at

trial is not determ native of his conpetence,

if it appears from other statenents made by

him or from other evidence that he is not

possessed of a state of mind which will enable

himto do so.
| d. Thus, it would have been difficult, if not inpossible for
Mengel to put out of his mnd the prejudicial information about
Kessl er's federal conviction and sentence for the nurder of Deroo

and the unsupported allegations that he was convicted for the
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murder of an Chi o businessman and that he was suspected of five
ot her unsol ved nurders of business associates. This information
fromthe newspaper article made it very unlikely that Mengel could
return a verdict based solely on the evidence at trial despite his
assurances that he had not formed a personal opinion as to
Kessler's guilt.

Mor eover, Mengel's know edge of such information from the
newspaper created the danger that he m ght convey it to the other
jurors. The jurors nmay have discussed prior proceedi ngs agai nst
Kessl er because of references to his prior trial in federal court
by A enda Deroo [XVIII, T 1394-1395], Steve Barkett [XXII|, T 2147
2207], Agent Scudieri [XXII1, T 2354], and the prosecutor. [ XXV,
T 2732] See lIssue VI, infra.

The deni al of Kessler's cause challenge to Mengel is simlar

to the denial of the defendant's cause challenge in Reilly v.
State, 557 So. 2d 1365 (Fla. 1990). In Reilly, a prospective juror

read newspaper articles indicating that Reilly had confessed. The
juror denied that he had fornmed an opi nion about Reilly's guilt and
said he could set aside his inpressions fromwhat he had read and
deci de the case on the evidence presented at trial. He said he
woul d consider the confession if it were presented in court, but

not because of having read it in the newspaper. The court denied
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Reilly's cause challenge to the juror. The error was preserved
because defense counsel used a perenptory challenge to excuse the
juror, exhausted his perenptory challenges, requested nore, and
identified three jurors remaining on the panel as ones he wi shed to
excuse. ld., at 367. This Court found reversible error because
the confession had been suppressed and the juror was aware of an
i nadm ssible fact nore damaging than anything introduced in
evidence. 1d.. This Court expl ai ned,

Wiile M. Blackwell subsequently gave the

right answers with respect to whether or not

he could be an inpartial juror, it is

unrealistic to believe that during the course

of deliberations he could have entirely

di sregarded hi s know edge of the confession no
matter how hard he tried.

Simlarly, in Hamlton v. State, 547 So. 2d 630, 632 (Fla.

1989), this Court found reversible error in the denial of a defense
cause challenge to a juror who stated that she had a preconceived
opi nion of Ham Iton's guilt, although she eventually said she could
base her verdict on the evidence at trial and the | aw as i nstructed
by the court. Hamlton could have, but did not, use a perenptory
challenge to excuse the juror. I nstead, he exhausted his

perenptory chal | enges and requested an addi ti onal one to backstrike
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the juror in question. The request was denied, and the juror sat
on the jury.

Juror Mengel's exposure to the prejudicial newspaper article
rai sed a reasonabl e doubt as to his ability to serve as a fair and
inmpartial juror, so the trial court erred in denying defense
counsel's cause challenge. The error was both properly preserved
and prejudicial to the defense because defense counsel exhausted
hi s perenptory chal |l enges and requested one nore to excuse Mengel,
but the court denied the request, and Mengel served on the jury.

Ham | ton, 547 So. 2d at 632; cf. Mendoza v. State, 700 So. 2d 670,

674-675 (Fla. 1997); Trotter v. State, 576 So. 2d 691, 693 (Fl a.

1990). Because Mengel did not possess the inpartial state of mnd
necessary to render a fair verdict, the failure to excuse him
deprived Kessler of his constitutional right to a fair trial

Ham | ton, at 633. This Court nust reverse Kessler's conviction and

remand this case for a new trial.

| SSUE |1

THE TRI AL COURT VI OLATED APPELLANT' S
RI GATS AGAI NST SELF- 1 NCRI M NATI ON
AND TO DUE PROCESS OF LAW BY
ADM TTI NG H S | NVOLUNTARY STATEMENTS
TO FBI | NFORMANT BARKETT.
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In Bramv. United States, 168 U. S. 532, 542-543 (1897), the

United States Suprene Court ruled that under the Fifth Amendnent
ri ght against conpul sory self-incrimnation, a confession nust be

voluntary to be admi ssible. The Court quoted 3 Russell on Crines,

6th ed., 478:

But a confession in order to be
adm ssible nmust be free and voluntary; that
is, must not be extracted by any sort of
threats or violence, nor obtained by any
direct or inplied prom ses, however slight,
nor by the exertion of any inproper influence.

In Malloy v. Hogan, 378 U S. 1, 6 (1964), the Suprene Court

held that "the Fifth Amendnent's exception from conmpul sory self-
incrimnation is protected by the Fourteenth Anmendnent from
abridgenment by the States.” The Court ruled that the adm ssibility
of a confession in state courts is tested by the sanme standard

applied to federal prosecutions in Bram 1d., at 7. This Court

has applied Bramin determ ning the voluntariness of confessions,
ruling that confessions cannot be obtained through direct or

i nplied prom ses. Johnson v. State, 696 So. 2d 326, 329 (Fla

1997); Brewer v. State, 386 So. 2d 232, 235 (Fla. 1980).

Moreover, the admission into evidence of a defendant's

i nvol untary confession viol ates the Fourteenth Anendnent guarant ee
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of due process of law. In Jackson v. Denno, 378 U S. 368, 376

(1964), the Suprene Court decl ared,

It is nowaxiomatic that a defendant in a
crimnal case is deprived of due process of
law if his conviction is founded, in whole or
in part, wupon an involuntary confession,
wi thout regard for the truth or falsity of the
confession, . . . and even though there is
anpl e evidence aside from the confession to
support the conviction. [Citations omtted.]

When a confession is chal l enged as involuntary, the state nust
prove by a preponderance of the evidence that it was voluntary.

Lego v. Twoney, 404 U. S. 477, 489 (1972); Johnson v. State, 696 So.

2d at 331; Roman v. State, 475 So. 2d 1228, 1232 (Fla. 1985), cert.

denied, 475 U.S. 1090 (1986). The voluntariness of a confession
must be determned fromthe totality of the circunstances. See

Arizona v. Fulmnate, 499 U S 279, 285-286 (1991); Johnson, at

329; Ronman, at 1232.

Def ense counsel filed a pretrial notion to suppress Kessler's
statenents to FBI informant Steve Barkett on the ground, inter
alia, that the statenents were involuntary because they were
i nduced by a prom se of $50, 000 which woul d be unavail abl e unl ess
the informant could convince the investor that Kessler had secured
the nurder of John Deroo for the purpose of collecting insurance
proceeds. [Il, R 189-194] The court denied the notion [XIIIl, T

476] after conducting an evidentiary hearing. [XIl, T 283-388;
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X1, T 390-476] Defense counsel renewed the notion at trial and
objected to the adm ssion of Kessler's statements. [XXI, T 1961-
1963, 1987-1988] The state agreed that the defense could have
continuing objections to all testinony regarding Barkett's
conversations with Kessler as to the notion to suppress. The court
overruled the objections. [ XXI, T 1996-1997] Audi ot ape and
vi deot ape recordi ngs of Kessler's conversations with Barkett were
adm tted into evidence and played for the jury during trial. [XXI,
T 1999- 2015, 2018-2037, 2039-2066, 2070-2085, 2091-2107; XXII, T
2129- 2137, 2140-2144; XXII11, T 2386-2440; XXV, T 2454-2571]

At the hearing on the notion to suppress, the state's evi dence
concerned the other grounds for the notion, Barkett's paynent by
the FBI and the alleged violation of Kessler's right to counsel.
[XIl, T 287-382; XXIlIl, T 418-463] At the state's request, the
court took judicial notice of the testinony in prior proceedings.
[XI1, T 286-287]

At the Septenber 10, 1996, hearing on the state's notion in
limne, Steve Barkett testified that he was an informant for the
FBI. [V, R 677-678, 749] Barkett met Kessler during a business
transaction in 1991. [V, R 679-681, 750-751] Barkett and Kessl er
becane i nvol ved i n conputer businesses together from 1991 to 1993.

[V, R 681-682, 753-763, 808-810] They becane friends and |ived
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together for a year from 1991 to 1992 in Boca Raton, Florida. [V,
R 683] Kessler knew that Barkett was an FBI informant. Barkett
introduced himto FBI Agent Wtkowski. [V, R 679, 752-753] FBI
Agents Wtkowski and Scudieri visited themin 1992. [V, R 684-685]

In the summer of 1993, Barkett had a conversation with M ke
Camar ada, a business associate of Kessler. As a result of that
conversation, Barkett called Kessler at his office in Colunbus,
Chi o, and asked him about the death of John Deroo and a pending
i nsurance | awsuit. [V, R 685-686, 744] Kessler went to a pay
phone to continue the conversation. [V, T 686-687, 744] Kessler
said Deroo was shot and killed during a robbery. He was hiring a
| awyer to recover the noney from a key man insurance policy for
which Deroo failed to pay the prem um [V, R 687-688, 745]
Kessl er said he needed noney to do this. [V, R 745] Bar ket t
called FBI Agent Wtkowski in Tanpa and told him about the
conversation with Kessler. [V, R 689] Barkett then nmet with FBI
Agents Huston and Stout in Col unbus and agreed to allowthe FBI to
record further conversations with Kessler. [V, R 689-691]

In early July, 1993, Barkett nmet Kessler outside his office.
Barkett identified state's exhibit 1 as a recording of their
conversati on. [V, R 692-695] Bar kett brought up the Deroo

hom ci de and suggest ed anot her plot to nurder sonmeone for a key man
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i nsurance policy. Kessler responded that he already had sonet hing
in the works. [V, R 698-701] An adult book store business was
brought up as a place where this could occur. [V, R702] This was
the first tinme there was any di scussi on about setting up a new deal
to kill sonebody, and Barkett initiated it. [V, R 747-748] After
this nmeeting, there were recorded tel ephone conversations in July,
1993, in which Barkett and Kessler discussed the |awsuit on the
i nsurance on the past hom cide or the new deal regardi ng a new key
man policy and hom cide. Kessler said he needed noney for both.
[V, R 703-705, 745-746] Kessler said that noney was dry, and he
was | ooking for investors. [V, R 748]

In late July, the FBlI recorded a neeting between Barkett and
Kessler in a hotel in Colunbus. They discussed the past homi cide
and t he new deal , which involved a "video porno shop" called X T.C
owned by M ke Wal cutt. Kessler was supporting Bo Yankee who was to
be robbed and killed so Barkett and Kessler could split the
proceeds of a new insurance policy. They also discussed what went
wong with the first homcide. [V, R 706-708] Barkett pretended
that he had an investor, who was actually the FBI. The investor
was going to supply the noney for the new nmurder schenme and for a
lawsuit to collect the noney from the Deroo hom cide. Bar ket t

convi nced Kessler to give himinformtion about the Deroo hom ci de
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to assure the investor that he had the ability to go through with
the new deal. [V, R 708-709] Barkett questioned Kessler about
what had gone wong with the Deroo hom cide. Kessler said noney
for the policy was sent to Deroo, but Deroo did not pay the prem um
on the insurance policy. [V, R710] The FBI provided Barkett with
$5,000 to give to Kessler, but Barkett kept $1,000 of it. [V, R
711, 790] They agreed that the store had to be stocked with tapes
and a new key man insurance policy had to be bought. [V, R 712]
Kessl er needed around $25,000 to further the conspiracy to conmit
the new offense. He was trying to get the noney fromthe investor.
[V, R 713-714]

In early August, 1993, the FBI recorded Barkett's neeting with
Kessler and Wal cutt at a hotel in Colunbus. Barkett did not know
that Wal cutt was also an informant. [V, R 714-715] They di scussed
t he Deroo homi cide, the X. T.C. hom cide, noney, the store, and the
key man policy. Kessler said he was getting insurance, ordering
inventory, and hiring Bo Yankee. [V, R 715-716] Bar kett gave
Kessler $3,000 fromthe FBI. [V, R 717, 790-791]

In early Septenber, 1993, the FBI recorded a third neeting
bet ween Barkett and Kessler at a hotel in Orlando. [V, R719] The
purpose of the neeting was to give Kessler nore noney. [V, R 720]

Kessl er gave Barkett a packet of papers to show the investor. The
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papers concerned the insurance, the incorporation of Wlcutt's
busi ness, the lawsuit, and the incorporation of CustomCraft. [V,
R 720-722, 787-789] Kessler was arrested after the neeting. [V,
R 726]

Barkett testified that Kessler never denied that he was
involved in the death of Deroo. [V, R 742-743] During their
conversations, Kessler said he needed an i nvestor and noney. They
were supposed to obtain $1, 000,000 fromthe insurance on Yankee.
The noney was to be split anong Kessler, Walcutt, Barkett, and the
i nvestor. The investor was to put up the nobney to get the
i nsurance on Yankee. Initially, the investor was supposed to
provi de $30,000, then it went to $50,000. [V, R 723-724] Barkett
asked how it was going to happen. Kessler said maybe digitalis.
They al so di scussed a robbery. Kessler said X. T.C. was in a seedy
area where it would be easy to get robbed. [V, R 724] Barkett
repeatedly asked Kessler how to convince the investor he would go
through with this. [V, R 791-792, 812] Bar kett kept telling
Kessl er that before the investor would put up any nore noney, he
had t o have proof that they were setting up the corporation and the
i nsurance was in place. [V, R 787] No insurance policy on Yankee

was ever obtained. [V, R 786-787]
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The state played state's exhibit 1, the recording of the
initial neeting in July. [V, R 727-739] Kessler denied that he
told Nora about any nurders. [V, R 730] Kessler said "he"
(referring to Deroo) was robbed. [V, R 734] Kessler said he could
not get into trouble for it, and he would not do anything like
that. [V, R732, 736-737] At Barkett's suggestion, they discussed
the possibility of setting up a business, insuring sonmeone, and
then killing him [V, R 733-736] Kessler said they had to create
sone dollars. [V, T 735]

At the Novenber 25, 1996, hearing on the state's notion in
limne, FBI Agent Stout identified videotapes of the neetings
bet ween Kessler and Barkett and the court admtted them in
evi dence. [Vill, T 1213, 1217-1219] The court viewed the
vi deotapes during the hearing, but the court reporter did not
transcri be themfor the record of the hearing. [VIII, T 1224-1227]
The vi deotapes were transcri bed when they were admtted at trial.
[ XXI'T1, T 2386-2440; XXIV, T 2454-2571]

At the July 29 neeting, Barkett said he had $5, 000 to get them
started, and he needed to give his investor details. [XXI'T1, T
2390] In response to Barkett's questions, Kessler explained the
basis for the awsuit to collect on the insurance policy on Deroo.

[ XXI'T1, T 2391-2396] He said the investor would get 40% of
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what ever they collect on both cases, and Barkett would see proof
that he had the policy the next day. [XXIlI, T 2392] Bar kett
asked how Kessl er woul d use the $30,000 fromthe i nvestor. Kessler
said it would be used for legal fees, inventory, and expenses for
the new case. [XXIlI, T 2396-2397] Barkett suggested, and Kessl er
agreed that $30,000 night not be enough, they needed $50, 000.
[ XXI'11, T 2397-2398] Bar kett asked about the police. Kessl er
replied they had not done anything. [XXI I, T 2398] Barkett asked
how to tell the investor that what happened last tinme would not
happen this tinmne. Kessler said we are going to pay all the
expenses ourselves, while last tinme we sent noney to Florida and
the bills were paid fromthere. [XXIII, T 2399] Barkett said he
did not want to goto the attorney to tal k about a nurder. Kessler
replied we are talking about an insurance case and would not
menti on murder. [XXI'TI, T 2399-2400] Kessler said Walcutt's
Leat her and Lace shop was the perfect business, and Wal cutt had t he
perfect decedent there, Bo. [XXIIIl, T 2401-2402] Kessler did not
know if Walcutt would go along, but Kessler had suggested that
Wal cutt nmake Bo an officer and give him nore responsibility.
[XXI11, T 2403]

Barkett said his investor was a source of noney, but it was

hard for Barkett to get the $5,000. [XXIII, T 2405] Barkett asked
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how Kessl er woul d handl e t he "whacki ng part," and how di d t hey know
it would not be like last time when there were problens. Kessler
said the only problemwas that the guy did not pay the insurance
premuns, it was a clean deal. He could have killed the guy for
not paying the prem um [ XXI1], T 2406] Bar kett asked if he
shoul d ask the investor for fifty. Kessler said fifty would do it
in case they had to start a new business. Kessler said they would
split 60% three ways if he pulled Walcutt in. [ XXIT], T 2407]
Bar kett asked who was going to "whack the guy?" Kessler replied we
do not know yet. [XXIII, T 2410] Barkett asked how to convince
the investor they were capable of going through with it. [XXI1]

T 2411] Kessler suggested two nethods for killing the guy, they
could use digitalis to cause a heart attack, or an accident would
be better. Walcutt and Kessler woul d be responsible for doing it.
[ 2412-2413] Barkett said the other thing was stupid and asked who
woul d shoot the guy. Kessler said he was robbed, but we did not do
it. [XXIIIl, T 2413-2414] Barkett said the investor would want to
know what happened last tinme. Kessler said the only problem was
the insurance premuns were not paid, everything else went
according to plan. Barkett asked, "Wat do you got to pay to do
that ?" Kessler replied, "Ten." [XXIlI, T 2415] Barkett asked if

it would be easier to pay sonebody this tine rather than get your
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hands dirty. Kessler replied that we mght do that. [XXITT, T
2416] Kessler said he paid himhalf up front, then paid the rest.
[ XXI'11, T 2417] Kessler said he hired a girl fromTanpa to do it.
[ XXI1], T 2417-2420]

Bar kett again asked if he should ask the investor for fifty.
Kessler said to tell himthat's what it's going to be. [XXIII, T
2423] Barkett asked how to convince him Kessler was serious.
Kessler said to tell himhe could nake all the papers in the world,
if they couldn't trust each other, he ought not to do it. Barkett
received a call fromthe supposed investor and asked Kessler what
he would do to get this thing started. Kessler said he had a
nmeeting with the attorney tonmorrow. [XXII1l, T 2424] Barkett told
the investor the problemthe last tine was the guy didn't nmake al
his paynments, it had nothing to do with the way it happened
Kessler said it was clean. [XXIIIl, T 2425] Kessler said whatever
he sai d woul d happen. Barkett told the investor that $30, 000 woul d
not be enough. [XXII1, T 2426] Kessler said he m ght have to pay
sonebody ten grand for technical advice. [XXIII, T 2427]

Barkett told the investor that it could not be done for under
fifty. [XXIIl, T 2428] Kessler said they would probably need it.
He said he would give himsone paperwork on the conpany tonorrow.

[ XXI'I1, T 2429] Kessler told Barkett to take $1, 000 of the $5, 000.
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[ XXI'1'l, T 2430] Kessler reassured Barkett that the plan woul d work
once they got the business going. [XXIIIl, T 243334] Barkett asked
if Kessler was going to get the girl to help them Kessler said
no, never use the sane one twice. [XXIIIl, T 2435] He said the
girl's name was Julie. [XXIIIl, T 2436] Barkett asked what Kessl er
was going to do about getting the policy started for the new deal .
Kessl er said he had to get the entity started first. He reassured
Barkett that he could do it. [XXIII, T 2436-2437]

At the August neeting, Kessler gave Barkett a package of
papers and showed him the assignnent on the proceeds, a paper
show ng Kessler had a legitimte corporation that he controll ed,
and the original insurance policy for the lawsuit. [XXIV, T 2465-
2465] Bar kett asked what Kessler had told Wilcutt. Kessl er
replied everything. He said he had an insurance man giving him
projections on insurance policies for everyone. [ XXIV, T 2475-
2476] Kessl er said the business was being incorporated. They
needed insurance and a set of books. It would be a profitable
business. [XXIV, T 2478-2279]

Barkett received a call from the investor. [ XXI'V, T 2486]
Bar kett asked how it woul d happen. Kessler replied that it had not
been worked out yet, but it would happen around the first of the

year. He then said it would be a hold-up or an accident. [XXIV,
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T 2489-2491] Kessler said it woul d happen by January, the investor
woul d get 40% and they would split 60% [XXIV, T 2493] Barkett
told the investor that he would get 40% Barkett asked if they
woul d need nore than $50, 000. Kessler and Wal cutt said that's it.
[ XXIV, T 2494] They assured Barkett that they would handl e the
murder. Barkett told the investor they would take care of their
end. [XXIV, T 2495] Kessler asked how soon they could get sone
noney because t hey needed | eat her goods. Wlcutt said they needed
twenty. [XXIV, T 2496-2497] They left to go to the store. [XXV,
T 2495-2498]

When they returned, Barkett asked for Wal cutt's assurance t hat
he was conmitted to doing this. [XXIV, T 2499-2500] Kessler and
Wal cutt agreed that Bo was the right type. Kessler said the store
was a perfect place for a hold-up. [XXIV, T 2500] Barkett asked
how Kessler was going to get sonebody to do this. Wal cutt and
Kessler said it was no problem [XXIV, T 2501] Kessler said it
woul d be paid out of their expense budget. Wlcutt said it would
cost about two grand. [XXIV, T 2502] Kessler reassured Barkett
that there would not be any problens. [XXIV, T 2504] Kessler and
Wal cutt reassured Barkett that $50,000 would pay for everything.
[ XXI'V, T 2510] Kessler said the investor would get his noney back

fromthe two deals. [XXIV, T 2513] Kessler said they were ready
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to start wth the corporation, policies, inventory, and personnel.
The store woul d have sufficient cash flow for the mllion dollar
pol i cy and woul d soon be doi ng $20, 000 a week. [XXIV, T 2514-2515]

The investor called. Barkett described the video store and
said they assured himthey could get the job done. Barkett then
told Kessler he could give himthree grand. [XXIV, T 2517-2519]
Bar kett asked how nuch nore he would need. Kessl er said 42.
[ XXIV, T 2520] Barkett counted out the $3, 000. [ XXI'V, T 2521,
2523] Kessler said they would pay the attorney tonorrow and get
the inventory started. [XXIV, T 2523] Barkett said the investor
committed the 50 and that Kessler commtted to the deal. Barkett
wanted to see the policy. Kessler said he would. [XXIV, T 2525]

On the videotape of the Septenber neeting, Kessler showed
Bar kett sone corporate papers for X T.C. Hol di ngs whi ch showed t hat
Yankee was president. [XXIV, T 2538-2539] Kessler showed Barkett
photos of the store and Yankee and a specinen of the insurance
policy. The policy would cost $3,900. [ XXI'V, T 2541-2543]
Kessler said he just wanted this deal to go. He spent a |ot of
time on it and borrowed noney to get it done. Barkett then gave
hi m $20, 000. Kessler said he had "to get this insurance 3500 back
to the heavy guy." Bar kett asked how he could prove to the

investor that Kessler was going to put the policy on this guy.
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Kessl er said when he gets back with this noney. [ XXI'V, T 2547]
Kessl er said he wanted this to succeed because he needed it badly.
He was under pressure for noney. [XXIV, T 2547-2548]

Barkett asked if they had the guy lined up to do the hit.
Kessl er said yeah. Barkett asked if they would have to go back to
the investor for nobre noney. Kessl er said no. [ XXI'V, T 2548]
Bar kett asked the nanme of the life i nsurance conpany. Kessler said
Great West. Barkett told himto count the noney, and said the rest
woul d have to cone wired to an account. [XXIV, T 2549] Kessler
counted the noney and said it was $100 short. [XXIV, T 2558-2559]
Bar kett asked how Kessler would justify the mllion dollar key man
policy. Kessler said he woul d make up the books to show sufficient
sal es. He woul d pay for the policy the next week and send the
thing to Barkett. [XXIV, T 2565-2566] Kessler said the insurance
woul d cost about five grand. He would have five grand reserved to
have Yankee killed. [XXIV, T 2567] Kessler said he lined up a
friend of Walcutt's to do it. [ XXI'V, T 2568] Kessl er said he
hoped t he i nvestor woul d send the other noney. It was costing $30
a day for Yankee's food and room rent. [ XXIV, T 2569-2570]
Barkett put the noney in the closet. [XXIV, T 2570]

The state failed to carry its burden of proving that Kessler's

incrimnating statenents to Barkett were voluntary. The totality
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of the circunstances denonstrate that Kessler initially denied that
he was involved in the murder of Deroo. Kessl er was induced to
make incrimnating statenments about the nmurder of Deroo and the
pl anned nur der of Yankee by Barkett's offers of substantial suns of
nmoney fromthe fictional investor and by his continuing insistence
that Kessler had to supply nore infornmation to convince the
investor that he was capable of nurdering Yankee to collect
i nsurance proceeds. Barkett wore down Kessler's resistance,
resulting in Kessler's adm ssions that he hired a hit woman to kil

John Deroo to try to collect |ife insurance proceeds and his
incrimnating statenments describing the steps he was taking
pursuant to the simlar plan to kill Yankee. Because Kessler's
incrimnating statenents to Barkett were induced by prom ses of
nmoney and coercive demands to supply information to get the noney,
the statenents were involuntary. Thus, the trial court erred by
denying the notion to suppress under the principles of Bram v.

United States; Malloy v. Hogan; Jackson v. Denno; Johnson v. State;

and Brewer v. State. This error violated Kessler's Fifth and

Fourteent h Anendnent rights against involuntary self-incrimnation
and due process of |aw
The court's error in denying the notion to suppress i s subject

to constitutional harm ess error analysis under the standard of
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Chapnman v. California, 386 U.S. 18 (1967), which this Court adopted

and explained in State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).

Thi s standard pl aces the burden on the state, as the beneficiary of
the error, to denonstrate beyond a reasonabl e doubt that the error
did not contribute to the conviction or affect the jury's verdict.
Chapman, at 23-24; D Guilio, at 1135.

The state cannot carry its burden in this case because the
error in denying the notion to suppress was extraordinarily
prejudicial to Kessler. The jury saw and heard on videotape
Kessler admit that he hired a hit woman to kill Deroo to try to
collect |ife insurance proceeds. The jury also saw and heard
Kessler planning to commit a simlar nurder of Bo Yankee. In

Arizona v. Fulmnate, 499 U S. at 296, (quoting Bruton v. United

States, 391 U. S. 123, 139-140 (1968) (Wite, J., dissenting)), the
Suprene Court expl ai ned,

A confession is |like no other evidence.
| ndeed, "the defendant's own confession is
probably the nost probative and damaging
evi dence that can be used against him
[ T] he adm ssions of a defendant cone from the
actor hinself, the nost know edgeable and
uni npeachabl e source of information about his
past conduct. Certainly, confessions have
prof ound i npact on the jury, so nuch so that
we doubt its ability to put them out of m nd
even if told to do so."
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Under the circunmstances of this case, the erroneous denial of
Kessl er's notion to suppress was not harm ess. The conviction mnmust

be reversed, and this case nust be renmanded for a new trial.

| SSUE |11

THE TRIAL COURT ERRED BY ALLOW NG
THE STATE TO MAKE EVI DENCE OF OTHER
CRIMES OR BAD ACTS BY APPELLANT A
FEATURE OF THE TRIAL SO THAT THE
DANCER OF UNFAI R PREJUDI CE
QUTWEI GHED THE PROBATI VE VALUE OF
THE EVI DENCE

Evi dence of collateral crines or bad acts commtted by the
defendant is adm ssible when it is relevant to a material fact in

issue other than the defendant's bad character or propensity.

Wllians v. State, 110 So. 2d 654, 662-663 (Fla.), cert. denied,

361 U.S. 847 (1959); 8 90.404(2)(a), Fla. Stat. (1995). However,
even when such evidence is properly adm ssible, the state nust not
be all owed go too far in introducing such evidence nor to nake the

collateral crines or bad acts a feature of the case. Steverson V.

State, 695 So. 2d 687, 689 (Fla. 1997); Wllians v. State, 117 So.

2d 473, 475 (Fla. 1960). Even relevant evidence is inadm ssible if
the danger of wunfair prejudice outweighs its probative value

Sexton v. State, 697 So. 2d 833, 837 (Fla. 1997); Steverson, at

688-689; 8§ 90.403, Fla. Stat. (1995). In this case, the state was
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allowed to go too far with its presentation of evidence of
collateral crimes or bad acts commtted by Kessler, so that the
evi dence becane a feature of the trial and the prejudicial effects
of the evidence outweighed its probative val ue.

The state filed a pretrial nmotion in limne or Wllians rule
notice seeking a hearing to determne the admssibility of
collateral crime evidence. The state alleged that in July, August,
and Sept enber, 1993, Kessler conspired with Steve Barkett and M ke
Wal cutt, who were cooperating with federal authorities, to arrange
the nurder of Pearce "Bo" Yankee to obtain the proceeds of alife
i nsurance policy. The state also alleged that in Novenber, 1993,
t hrough February, 1994, Kessler conspired with R chard Vessey, who
was al so cooperating with federal authorities, to arrange the
murders of Barkett and Wal cutt, who were witnesses in this case and
in arelated federal case, and to tanper with another witness in
both cases, Cheryl Hamlton. [I, R 34-37] Defense counsel filed
a nmenor andum seeki ng denial of the state's notionin limne and to
excl ude the testinony about the collateral crinmes, arguing that the
evi dence was not rel evant and should not be admtted, that it nust
not be allowed to beconme a feature of the trial, and that it should
be excluded because its probative value was outweighed by its

prejudicial effects. [I, R 183-187]
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The court conducted evidentiary hearings on the notion on
Sept enber 10, Cctober 10, and Novenber 25, 1996. [V, R 660, 672-
830; VI, R 843-992; VI, R 1039-1206; VIII1, R 1213-1295] The court
entered an order granting the state's notion on Decenber 6, 1996,
finding that evidence of the planned nurder of Yankee was
inextricably intertwined with Kessler's adm ssions regarding the
death of Deroo and was strikingly simlar to the nmurder of Deroo,
that Kessler's alleged threats and efforts to exterm nate w t nesses
were inextricably intertwwned with the evidence in this case and
were relevant to show consciousness of guilt, and that the
probative value of the |atter evidence outwei ghed the prejudice to
Kessler. [Il, R 205-206]

Def ense counsel renewed his objectionto the court's ruling on
the State's notion in limne at the beginning of trial, arguing
that the evidence of Kessler's conversations wth Barkett and
Vessey was not relevant, was prejudicial, and would beconme a
feature of the case. The court overruled the objection. [XIV, T
665- 666] Defense counsel renewed his objections to the court's
ruling on the notion in [imne when Barkett identified recordings
of his conversations wth Kessler. The court overruled the
obj ecti ons. [XXI, T 1960-1963] Def ense counsel renewed his

objections when the state noved to admt the recordings in
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evi dence. The court overruled the objections and admitted the
recor di ngs. [ XXI, T 1987-1988] The state stipulated to the
def ense having continuing objections to all testinony regarding
Barkett's conversations wth Kessler. The court overruled the
objections. [XXl, T 1996-1997]

The state presented Barkett's testinony about t he
conversati ons. [ XXI, T 1954-1961, 1971-1986, 1999, 2015-2018,
2037-2041, 2049-1050, 2067-1070, 2087-1088, 2107-2110; XXII, T
2127-2128, 2137-2140, 2145-2147, 2151, 2229-2235, 2237] During the
course of Barkett's testinony, the state played nine recordi ngs of
his conversations with Kessler, state exhibit 98 [XXI, T 1999-
2015], exhibit 99 [XXI, T 2018-2037], exhibit 100 [ XXI, T 2039-
2059], exhibit 106 [XXlI, T 2060-2066], exhibit 102 [ XXI, T 2070-
2085], exhibit 101 [XXI, T 2091-2107], exhibit 103 [XXII, T 2115-
2127], exhibit 104 [ XX, T 2129-2137], and exhibit 105. [XXII, T
2140- 2144]

The court deni ed def ense counsel's renewed obj ecti on when M ke
Wal cutt testified. [XXIII, T 2274] The state presented Wal cutt's
testi nony about his involvenent with Kessler and Barkett. [XXIII,
T 2270-2302, 2338-2343, 2346] FBI Agent Stout testified about his
role in videotaping three neetings between Kessler and Barkett on

July 29, August 4, and Septenber 6, 1993, and identified the
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recordi ngs, state exhibits 107, 108, and 109. [XXIIIl, T 2371-2379]

The court overruled defense counsel's renewed objection and

adm tted the recordings into evidence. [XXIIIl, T 2379, 2386] The
recordi ngs were played for the jury. [XXIIl, T 2386-2440; XXIV, T
2454- 2526]

The factual details of Barkett's testinony, Wlcutt's
testinmony, and the recorded conversations and neetings are set
forth in the Statenent of the Facts and will not be repeated here.
This evidence concerned their discussions of a plan to sue the
i nsurance conpany to try to collect on the $500,000 key nman
i nsurance policy on Deroo; a plan to incorporate Walcutt's adult
video store, install Yankee in a managerial position, obtain key
man insurance on him and then nurder him to collect on the
i nsurance; and efforts to convince Barkett's fictional investor
t hat Kessler was serious and would carry out the plans in order to
persuade the investor to provide up to $50,000 in | oans to finance
the projects. During the course of these di scussions, Kessler made
incrimnating statenments about the murder of Deroo, including his
adm ssion that he hired a hit woman to kill Deroo. However, the
incrimnating statenents about the nmurder of Deroo conprised only
a portion of this evidence, while the majority of it concerned the

plan to kill Yankee and the steps taken in pursuit of this plan.
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Appel l ant does not agree that this evidence was properly
admtted as inextricably intertwined with Kessler's incrimnating
statenents. Cenerally, evidence of other crines is adm ssible as
inextricably intertwined with evidence of the charged of fense where
it is necessary to adequately describe the events leading up to the
comm ssion of the charged of fense, such as the theft of car keys in
order to steal the car, or the theft of a gun used to commt a

murder. Giffin v. State, 639 So. 2d 966, 968-970 (Fla. 1994),

cert. denied, 115 S. . 1317, 131 L. Ed. 2d 198 (1995). Evidence

of a collateral crine is al so adm ssi ble when intertwi ned with and
relevant to show how the police solved the charged offense.

Consalvo v. State, 697 So. 2d 805 (Fla. 1996). However, in this

case the state could have presented testinony and/or redacted
recordi ngs concerning only Kessler's statenents incrimnating him
in the nurder of Deroo. The evidence of the plan to kill Yankee
was not inseparable from nor relevant to the nurder of Deroo
except to show a propensity to kill business associates to collect
i nsurance proceeds.

Nor does appel | ant agree that the evidence of the plan to kill
Yankee was properly admitted as simlar fact evidence pursuant to
the Wllians rule. Wen the state seeks to establish the identity

of a murderer through evidence of simlar crimes with a conmon
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nodus operandi, the simlarities nust be pervasive and sufficiently
unusual to point to the defendant as the perpetrator of both

of fenses. Hayes v. State, 660 So. 2d 257, 261 (Fla. 1995); Drake

v. State, 400 So. 2d 1217, 1219 (Fla. 1981). 1In this case there
were substantial differences between the nurder of Deroo and the
plan to kill Yankee. CustomCraft was created by Kessl er and Deroo
as alegitimate business to build and sell cabinets, and John Der oo
was qualified to run the business. Kessler was building a hone
near the business and was in the process of noving there before
Deroo was killed. There was no evidence that Deroo's nurder was
planned from the inception of Kessler's involvenent in the
business. In contrast, Kessler's involvenent in the incorporation
and expansion of Walcutt's adult video store was pl anned to set the
stage for nurdering Yankee. Yankee was not qualified to run that
busi ness and was selected solely to be insured and kil l ed.
Assum ng for the sake of this argunent that the evidence about
t he pl anned nurder of Yankee had sone rel evance to Kessler's notive
for hiring sonmeone to kill to Deroo, the court allowed the state to
go much too far in presenting evidence about that plan and the
steps taken in furtherance of the plan. The state's extensive
evi dence about the plan to kill Yankee virtually eclipsed the

evi dence of Kessler's incrimnating statenents about the nurder of
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Deroo and nmade it appear that Kessler was on trial for both
of f enses. Mor eover, the recorded conversations and neetings in
which the jury heard and saw Kessler coldly conniving to kill
Yankee to coll ect insurance proceeds were very convinci ng evi dence
of Kessler's bad character and propensity to kill business
associates for financial gain. Such evidence was extrenely
prejudicial and very likely to convince the jury to convict Kessler
of the nmurder of Deroo. It was also very likely to convince the
jury to find the aggravating circunstances of a cold, calcul ated,
and prenedi tated nmurder comrmitted for financial gain, and therefore
to recomend death. Thus, the evidence of the plan to kill Yankee
became an i nperm ssible feature of the trial pursuant to Steverson

v. State, 695 So. 2d at 689; and WIlliams v. State, 117 So. 2d at

475- 476. Under the circunstances of this case, the prejudicial
effects of the evidence of the plan to nurder Yankee substantially

out wei ghed its probative val ue pursuant to Sexton v. State, 697 So.

2d at 837; and Steverson, at 688-689.

The state further nade evi dence of other crines or bad acts a
feature of Kessler's trial by presenting evidence that after his
arrest he conspired with Richard Vessey to kill Barkett and Wal cutt
and to tanper with the testinony of Cheryl Hamton. Vessey

testified that he net Kessler in jail in Chio in Novenber, 1993.
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[ XXI'V, T 2577-2587] Vessey agreed to help Kessler collect noney
that was owed to hi mwhen Vessey got out of jail. [XXIV, T 2590-
2591] Kessler gave Vessey |ists of names of people to contact,
state's exhibit 110. [XXIV, T 2592-2594] Defense counsel renewed
his objections to the court's ruling on the notion in limne. The
court overrul ed the objections and admtted the exhibit. [XXIV, T
2594)]

After Vessey got out of jail, Kessler called himseveral tines
and gave hima dog worth over $40,000. [XXIV, T 2599-2600; XXV, T
2682-2685] Vessey went to a nightclub to obtain Doug Trotter's
phone nunber, then called himin an unsuccessful attenpt to contact
Cheryl Ham | ton. [ XXI'V, T 2601-2602] Vessey called a |awer
friend who told him sonmething that nade him unwilling to help
Kessler. [XXIV, T 2603-2604] The next day FBI Agents Huston and
Stout visited Vessey, asked what he was doing, told himhe could
get in trouble for tanpering with governnment w tnesses, and asked
himto call if he heard anything. [XXIV, T 2603-2605; XXV, T 2719-
2725] Kessler called and said Ham | ton was nmeki ng waves, and he
want ed her taken out of the picture. [XXIV, T 2606] Vessey called
Agent Huston and consented to having his phone conversations
recor ded. [ XXI'V, T 2606-2607] Several calls from Kessler were

recorded. [XXIV, T 2608; XXV, T 2695] Vessey al so agreed to wear
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a recording device for a neeting wth Kessler at the Franklin
County jail on Decenber 17, 1993. He identified the recording,
state exhibit 111. The court admtted the recordi ng over defense
counsel's prior objection. [XXIV, T 2609-2611]

The recording was played for the jury. [XXIV, T 2612-2637]
Kessler said he did not think Wal cutt would ever pay and woul d be
a bad witness. Kessler indicated that he wanted what happened to
Jimry Hoffa to happen to Walcutt. [XXIV, T 2614-2615, 2622] He
told Vessey to, "Throw himaway." [XXIV, T 2617-2618] Kessl er
al so said Barkett woul d not pay, was the inforner, and to take care
of himJimy Hoffa style. [XXIV, T 2617, 2622, 2629-2630] Kessler
want ed Vessey to talk to Cheryl Hamlton to see if she was a t hreat
and try to turn her around to be a good wi tness, but to do what he
had to do. [XXIV, T 2618, 2624] Vessey said he had felonies in
his past and needed to pick up sonething. Kessler told himto
contact Jerry Srnack at Lee Brakes to get a shotgun and to contact
Kessler's secretary to get a .45. [XXIV, T 2619-2621] Kessler
suggested that he mght be able to get out of jail by trading
clothes with an attorney. [XXIV, T 2634-2635]

Vessey nmet with Jerry Srmack at Lee Brakes on Decenber 20,
1993, acconpani ed by a police detective. Srmack gave Vessey a bag,

whi ch Srmack turned over to Agent Stout. [XXV, T 2648-2650]
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FBI Agent Huston testified that Kessler was arrested in
Ol ando on Septenber 6, 1993. [ XXV, T 2753-2754] Kessl er was
incarcerated in Florida for awhile, then transported to Col unbus
where he remained incarcerated through Decenber, 1993. [ XXV, T
2754-55] The prosecutor asked, "And it was on the charges rel ating
to an interstate conspiracy to commt nurder?" Defense counsel
obj ected on rel evancy grounds and noved for a mstrial. [XXV, T
2755] Def ense counsel renewed his argunment from the notion in
limne hearing that the wtness tanpering evidence was not
adm ssi bl e because it had to do with the federal charges and not
the state charge. He further argued that the WIllianms rule
evi dence had becone a feature of the case. [XXV, T 2757-2759] The
court sustai ned defense counsel's objection, but denied the notion
for mstrial. [ XXV, T 2759] The court instructed the jury to
di sregard the question and answer. [XXV, T 2760]

Huston tol d Vessey he had heard that Vessey was attenpting to
reach Doug Trotter, Cheryl Ham lton's boyfriend. Huston told him
Ham [ ton was a witness in a case, any contact with wi tnesses could
be construed as intimdating, and he could go to jail if convicted
of intimdating a federal wtness. [ XXV, T 2761, 2767-2768]
Huston remai ned in contact wth Vessey, who consented to recording

a series of phone calls. [XXV, T 2762] Huston and Agent Stout
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testified that they observed Vessey's neeting with Srmack at Lee's
Brake in Colunbus. [XXIIIl, T 2380-2381; XXV, T 2762] After the
nmeeti ng, Vessey gave a bag containing several handguns to Agent
St out . [ XXIT1, 2381-2383; XXV, T 2764-2765] No evi dence was
presented to connect these firearns with the nurder of Deroo.
Wi | e the conversation between Vessey and Kessler at the jail
regardi ng Kessler's desire to elimnate Barkett and Wal cutt and to
try to influence Hamlton's testinony had sone relevance to
Kessl er' s consci ousness of guilt, the court again allowed the state
to go too far in presenting the evidence of Vessey's involvenent
wth Kessler. In particular, the evidence regarding Vessey
obtai ning handguns from Srmack at Kessler's direction was not
relevant to any material issue in the trial. |Its sole relevance
was to Kessler's bad character and propensity. Also, the state
went too far in exam ning Huston when the prosecutor naned one of
the federal of fenses for which Kessler was originally incarcerated,

interstate conspiracy to conmt nurder. Like the evidence of the

plan to kill Yankee, the evidence of Kessler's attenpt to have
Vessey kill Barkett and Wal cutt was extrenely prejudicial to the
def ense because it showed Kessler's cold, calculating willingness
to kill.
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Thus, the collateral crinme evidence becane an inperm ssible

feature of Kessler's trial. Steverson v. State, 695 So. 2d at 689;

Wlliams v. State, 117 So. 2d at 475-476. Under the circunmstances

of this case, the prejudicial effects of the excessive evidence of
the plans to murder Yankee, Walcutt, and Barkett substantially

outwei ghed its probative value. Sexton v. State, 697 So. 2d at

837; Steverson, at 688-689. By allowing the state to go to far in
presenting collateral crinme evidence, the court denied Kessler his
constitutional right toa fair trial. The conviction and sentence

must be reversed, and this case nust be renanded for a new trial.

| SSUE |V
THE TRI AL COURT ERRED BY ADM TTI NG
| RRELEVANT EVI DENCE OF APPELLANT' S
FEDERAL TAX OFFENSE CONVI CTI ONS.

Detective Law ess testified about Kessler's statenment to him
on February 3, 1991. [ XVI1, T 1244-1257, 1272-1279] On cross-
exam nation, defense counsel elicited further information about
what Kessler told Lawless in that statenment. [XVII, T 1295-1328]
Def ense counsel asked, "He also admtted to you that he had been
indicted and charged with tax evasion for the handling of a
client's books; correct?" Lawl ess answered, "Yes. He had."

[XVI1, T 1327]
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During a bench conference, the prosecutors suggested that it
woul d be appropriate to ask the result of the indictnent and to
introduce a certified copy of the judgnment and sentence for that
crime. [XVII, T 1332] The court required the state to proffer the
evidence. [XVII, T 1333] 1In the proffer, Law ess testified that
Kessler pled guilty to the charges, but he did not recall Kessler
telling himthat. [XVII, T 1334] Defense counsel objected because
Lawl ess did not recall whether Kessler told him [XVII, T 1335]
The prosecutors then argued that the judgnent and sentence were
pl aced in issue by defense counsel's cross-exam nation, and that
the conviction would cone out anyway when Kessler testified.
[ XVI1, T 1335-1337] Defense counsel asserted that he brought out
t he statenment about the indictnment under the rul e of conpl et eness,
which allowed himto bring out other parts of what Kessler said
during the conversation. Wen Kessler testified, the state could
ask if Kessler had been convicted of a felony or a crine of false
statenent or di shonesty, and if Kessler answered yes and correctly
answered as to the nunber of tines, the actual conviction woul d not
cone in. [XVII, T 1337-1338] The court replied that the actual
conviction would come in, but not the certified copy of the

j udgnent and sentence. The court overrul ed defense counsel's
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objection and ruled that it would admt the judgnment and sentence.
[ XVI1, T 1338]
Fol | owi ng a recess, defense counsel asked the court to review

the decision in Cummngs v. State, 412 So. 2d 436 (Fla. 4th DCA

1982). [XVII, T 1340] In Cunmings, the Fourth District held that
under section 90.610(1), Florida Statutes (1979), the prosecutor
could ask the defendant two questions: "Have you ever been
convicted of a felony?" and "Have you ever been convicted of a
crime invol ving dishonesty or false statenent?" 1d., at 439.
The court further held,
If the witness admts the nunber of his
convictions, the prosecution nmay not ask
further questions regardi ng prior convictions,
and in particular the prosecution my not
guestion the witness as to the nature of the
crimes. . . . If the wtness denies a
conviction, the prosecution can i npeach hi mby
introducing a certified record of that
conviction, which will necessarily reveal the
nature of the crine.
Id. Upon reading Cumm ngs, the trial court said it did not alter
the court's ruling. [XVII, T 1341] Defense counsel then argued
that one judgnent had nine counts that were dism ssed, any
probative value was outweighed by the prejudice, and it was a
prohi bited cormment on a plea bargain. [XVII, T 1342]

On redirect exam nation, Lawl ess testified that after Kessl er

told him he had been indicted for tax evasion, he obtained
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informati on about what had happened with those cases. The
prosecut or asked Lawl ess to identify exhibits marked seven G and
seven H. Def ense counsel objected, "Hearsay, irrelevant,
predi cate.” The court initially sustained the objection. The
prosecut or noved the exhibits into evidence. [XVII, T 1345; A 8-9]
The court asked counsel to approach the bench, then asked what were
the grounds. [XVII, T 1346] Defense counsel argued that seven H
included nine counts which were dismssed as part of a plea
agreenent, which was inadm ssi bl e against the defendant. [XVII, T
1346-1347; A 9] Follow ng a discussion of the certification of the
docunents, the court overruled the objection and admtted the
judgnments as state exhibits 84 and 85. [XVII, T 1347-1349; A 8-9]
Def ense counsel noved for a mstrial based on the inproper
i ntroduction of the exhibits. The court denied the notion. [XVII
T 1349]
Exhi bit 84 showed that Kessler had been convicted of the

foll ow ng of f ense:

did willfully aid and assist in, and procure,

counsel, and advise that preparation and

presentation to Internal Revenue Service,

whi ch were fal se and fraudulent as to materi al

matter. (in violation of Title 26 United

States Code, Section 7206(2)--Count 1.)
[ XVI1, T 1350-1351; A 8] Exhibit 85 showed that Kessler had been

convicted of the follow ng offense:
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conspiracy to defraud the United States by

i npedi ng, inpairing, obstructing and defeating

the |awful governnent functions of the

Internal Revenue Service. (In violation of

Title 18, United States Code, Section 371.--

Count 1.)
[ XVIT, T 1351; A 9] Kessler pled guilty to both offenses. [XVII
T 1351; A 8-9] Exhibit 85 also stated that "Counts 2, 3, 4, 5, 6,
7, 8, 9 and 10 are hereby dism ssed.” [A 9]

The trial court erred by admtting this evidence of Kessler's
prior convictions for federal tax offenses. As defense counse
obj ected, the evidence was irrelevant. [XVII, T 1345] Evidence of
collateral crinmes "is admssible if it is relevant to a materia
fact in issue; such evidence is not adm ssible where its sole

rel evance is to prove the character or propensity of the accused."

Czubak v. State, 570 So. 2d 925, 928 (Fla. 1990); Wllianms v.

State, 110 So. 2d 654 (Fla.), cert. denied, 361 U S. 847 (1959); 8§

90.404(2)(a), Fla. Stat. (1995). "Any inplication of collatera
crinmes, not relevant to any nmaterial issue, should not be

admtted.” WIllians v. State, 692 So. 2d 1014, 1015 (Fla. 4th DCA

1997). In this case, the prosecution made no effort to show that
the judgnents and the di sm ssal of nine other charges were rel evant
to any material fact in issue. | nstead, the prosecutors argued
t hat def ense counsel's cross-exam nati on of Law ess opened t he door

to the adm ssi on of the evidence, and the evidence would inevitably
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be admtted when Kessler testified. They were wong on both
gr ounds.

"To open the door to evidence of prior bad acts, the defense
must first offer msleading testinony or make a specific factual
assertion which the state has the right to correct so that the jury

wll not be msled." Bozenan v. State, 698 So. 2d 629, 630 (Fla.

4t h DCA 1997). Def ense counsel's question and Law ess's answer
about Kessler's indictnent for tax evasion did not mslead the
jury. Kessler was in fact indicted for federal tax charges.
Because the testinony elicited by the defense was not m sl eadi ng,
the state had no right to correct it.

Nor were the judgnents adm ssible to inpeach Kessler's
testimony in the guilt phase of trial. Prior to Kessler's
testinmony the state asserted, and the court agreed, that he had
fourteen prior felony convictions to be considered as i npeachnent
evidence. [XXV, T 2779-2782] Kessler testified that he pled to
the two federal tax charges for which he had been convicted. [XXV,
T 2791-2792; XXVI, T 2885] He had been convicted of a total of
fourteen felonies. [XXV, T 2792] Kessler was entitled to explain
that he pled to the tax charges as anticipatory rehabilitation

Lawhorne v. State, 500 So. 2d 519 (Fla. 1986). Such anticipatory

rehabilitation did not open the door to the state asking Kessler to
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identify each of the crinmes for which he had been convicted.

Herro v. State, 608 So. 2d 912, 913-914 (Fla. 3d DCA 1992).

Because Kessler admitted the correct nunber of prior felony
convictions, the state was not entitled to inpeach him by
i ntroducing the records of the prior convictions, nor by revealing

the nature of the prior convictions. Gvins v. State, 587 So. 2d

487, 489-490 (Fla. 1st DCA 1991); CQummings v. State, 412 So. 2d at

438; see also, Fotopoulos v. State, 608 So. 2d 784, 790-791 (Fl a.

1992), cert. denied, 508 U S. 924 (1993).

The adm ssion of the judgnents for the federal tax charges was
error because their sole relevance was to Kessler's bad character
or propensity to commit crime; the adm ssion of such evidence is

presuned to be prejudicial. Czubak v. State, 570 So. 2d at 928;

Wllians v. State, 692 So. 2d at 1015. In Peek v. State, 488 So.

2d 52, 56 (Fla. 1986) (quoting Straight v. State, 397 So. 2d 903,

908 (Fla. 1981)), this Court expl ai ned:

Qur justice system requires that in every
crimnal case the elenents of the of fense nust
be established beyond a reasonable doubt
wi thout resorting to the character of the
defendant or to the fact that the defendant
may have a propensity to commt the particul ar
type of offense. The adm ssion of inproper
collateral crime evidence is "presuned harnfu

error because of the danger that a jury will
take the bad character or propensity to crine
t hus denonstrated as evidence of guilt of the
crinme charged.”
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Mor eover, exhibit 85, the judgnent for conspiracy to defraud,
i ncluded the information that nine unidentified charges had been
dism ssed. This allowed the jury to specul ate about what ot her
crimes Kessler may have comm tted even though he was not convicted
of them Under these circunstances, the probative value of the
evi dence was out wei ghed by the danger of unfair prejudice, and the
evi dence should not have been admtted under section 90.403,
Florida Statutes (1995).

Because the court commtted prejudicial error by admtting the
irrelevant judgnments for Kessler's federal tax of fense convictions,
this Court should reverse his conviction and remand this case for

a new trial.

| SSUE V
THE TRI AL COURT ERRED BY ADM TTI NG
| RRELEVANT AND PREJUDI CI AL EVI DENCE
THAT KESSLER DI SPLAYED NO SYMPATHY
OR SORROW FOR THE DEATH OF DEROO.
"This Court has repeatedly stated that | ack of renorse has no

pl ace i n the consideration of aggravating circunstances." Jones v.

State, 569 So. 2d 1234, 1240 (Fla. 1990); see also, Shellito v.

State, 701 So. 2d 837, 842 (Fla. 1997); Pope v. State, 441 So. 2d

1073, 1078 (Fla. 1984). In Jones, this Court held that the
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prosecutor inpermssibly comented upon the defendant's | ack of
renmorse in guilt phase closing argunent, and the trial court erred
by allowing an officer to testify in the penalty phase that Jones
showed no renorse. This Court urged the state "to refrain from
injecting an issue that this Court has unequivocally determned to
be i napplicable, causing us to vacate sentences in the past." 569
So. 2d at 1240.

I n Randol ph v. State, 562 So. 2d 331, 336-337 (Fla.), cert.

denied, 498 U. S. 992 (1990), during the guilt phase of trial, the
state elicited Randol ph's girlfriend s testinony that Randol ph did
not act renorseful, ashaned, or sad for what he had done. Defense
counsel objected that the testinony was irrelevant to the issue of
guilt. The state argued that it was relevant to preneditation

The trial court sustained the defense objection, but denied a
nmotion for mstrial. This Court held that the court was clearly
correct in sustaining the objection. Id., at 338. This Court
rej ected Randol ph's argunment that the notion for mstrial should
have been granted because the court warned the prosecutor not to
mention renorse again, the prosecutor heeded the warning, and the
i nproper question was harmess in both the guilt and penalty

phases. 1d.
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In the present case, the prosecutor raised the question of
Kessler's lack of renorse three separate tines during the guilt
phase of trial. In the first instance, the prosecutor asked
Detective Lawl ess whether Kessler verbalized any expressions of
sorrow or synpathy when he spoke to denda Deroo at the Sheriff's
O fice on February 3, 1993. [XVII, T 1282-1283] Defense counsel
objected that the question was irrelevant and inmmterial. The
state asserted that it was relevant to Kessler's state of m nd.
The trial court sustained defense counsel's objection and
instructed the jury to disregard the question. [XVII, T 1283-1285]
The trial court's initial ruling was correct under Randol ph, 562
So. 2d at 337-338, and no error would have occurred had this been
the end of the matter. However, unlike the prosecutor in Randol ph,
the prosecutor in this case did not heed the court's ruling and
rai sed the question two nore tines.

In the second instance, insurance agent Douglas Stam er
testified that on Monday, February 4, 1991, Kessler called and told
hi m about Deroo's death, that he was shot during a robbery.
[ XVI'11, T 1436-1437] The prosecutor asked if Kessl er expressed any
synpat hy. [ XVIT1, T 1438] Def ense counsel objected that the
question was not relevant and suggested lack of renorse, a

nonst at ut ory aggravati ng circunstance which coul d not be presented
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to the jury. The court overruled the objection. [ XVI11, 1438-
1439] The prosecutor then asked whether Kessler expressed any
synpat hy or sorrow for Deroo or his famly, and Stamm er answered,
"No. " [XVIT1, T 1440] The trial court's admssion of this

evi dence of lack of renorse was error under Randol ph. See al so,

Derrick v. State, 581 So. 2d 31, 36 (Fla. 1991) (reversible error

to admt evidence of |ack of renorse during penalty phase); Colina

v. State, 570 So. 2d 929, 933 (Fla. 1990) (sane); Jones v. State,

569 So. 2d at 1240 (sane).

In the third instance, Cheryl Ham |ton Trotter testified that
Kessl er called her on Monday (February 4) and told her that Deroo
had been shot and killed in a robbery. [XX, T 1801-1802] Over
def ense counsel ' s rel evance obj ection, the court allowed Trotter to
testify that Kessler did not express any synpathy or sorrow about
Deroo' s deat h. [ XX, T 1812-1813] Again, the court erred under
Randol ph.

The trial court's errors in twice allowing the state to
present irrel evant evi dence of Kessler's |ack of renorse duringthe
guilt phase of trial deprived Kessler of hisright toa fair trial.
The errors were prejudicial during the guilt phase because the
evi dence was not relevant to the i ssue of preneditation pursuant to

Randol ph, but the jury is likely to have consi dered the evidence in
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finding Kessler guilty of preneditated nurder. Harm ess error
review places the burden on the state, as the beneficiary of the
error, to denonstrate beyond a reasonabl e doubt that the error did
not contribute to the conviction or affect the jury's verdict.

State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986). The state

cannot carry that burden in this case because it cannot be
determ ned beyond a reasonabl e doubt that the inproperly admtted
evi dence of lack of renmorse did not contribute to or affect the
jury's determnation of qguilt. Therefore, this Court should
reverse both the judgnent and sentence and remand this case for a
new trial.

In the alternative, the errors were not harnl ess during the
penalty phase, in which the state relied upon the evidence

presented in the guilt phase. [VITI], R 1314] See Lovette v.

State, 636 So. 2d 1304, 1308 (Fla. 1994) (evidentiary error held
harm ess as to guilt phase but not harmess as to penalty phase);

Castro v. State, 547 So. 2d 111, 114-116 (Fla. 1989) (sane). It

cannot be determ ned beyond a reasonabl e doubt that the jury did
not consider the evidence of |ack of renorse either in support of
the cold, calculated, and preneditated aggravating circunstance,?

or as a nonstatutory aggravating factor. Lack of renorse is not

3§ 921.141(5)(i), Fla. Stat. (1995).
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relevant to the CCP circunstance, nor to any other statutory

aggravating factor. Derrick v. State, 581 So. 2d at 36. Instead,

"lack of renorse is a nonstatutory aggravating circunstance and

cannot be considered in a capital sentencing.”" Shellito v. State,

701 So. 2d at 842. The jury's consideration of an invalid
aggravating circunstance violates the Eighth Anmendnent. See

Espinosa v. Florida, 505 U S. 1079, 1081-1082 (1992).

In Shellito, this Court found that the prosecutor's brief
reference to | ack of renorse in closing argunent was harm ess. The
present case involves nore than a fleeting reference in closing
argunent, which is not evidence. The prosecutor presented the
testimony of two witnesses that Kessler expressed no synpathy or

sorrow for Deroo's death. In Derrick v. State, 581 So. 2d at 36

Colina v. State, 570 So. 2d at 933, and Jones v. State, 569 So. 2d

at 1240, this Court held that it was reversible error to allow the
state to introduce evidence of lack of renorse during the penalty
phase. This Court should hold that the adm ssion of irrelevant
evidence of lack of renorse in the guilt phase was prejudicial
error in the penalty phase, reverse the death sentence, and renmand

for a new penalty phase trial with a new jury.

| SSUE VI
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THE TRI AL COURT ERRED BY DENYI NG
APPELLANT'S MOTIONS FOR M STRI AL
VWHEN STATE W TNESSES AND THE
PROSECUTOR MADE REMARKS ABOUT
APPELLANT' S PRIOR TRIAL I N FEDERAL
COURT.

Before the trial in this case, Kessler was tried in federal
court and convicted of twelve felonies arising from the sane
evidence. [XXV, T 2777-2779; VIII, R 1375-1376, 1393] Five tines
during trial a state witness or the prosecutor nade a renark about
Kessler's prior trial. Each tinme the court denied defense
counsel's notion for mstrial.

The first incident occurred after G enda Deroo testified that
her husband call ed her around 9:45 p.m and said he was on his way

home. [XVIII, T 1385-1386] Defense counsel asked Ms. Deroo if

she recalled having previously stated that the call was nmade at

9: 15. The court sustained the state's inproper predicate
obj ecti on. [ XVI1I, T 1393] She had seen a Custom Craft phone
bill for February 2, 1991. Def ense counsel asked if she saw a

phone nunber, (904) 660-1157. Ms. Deroo said she could not

remenber the nunber, and could not renenber her honme phone nunber

in Spring HIlI. [XVIII, T 1394] Defense counsel then asked if the
phone bill had that nunber on it. Ms. Deroo replied, "In the
federal court --" [XVIII, T 1394-1395] Defense counsel noved for
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a mstrial because he had not elicited the response and it was
highly prejudicial. The court denied the notion. [XVIII, T 1395]
The court instructed the jury to disregard the |ast statenment of
the witness. [XVIII, T 1396-1397] Ms. Deroo's remark about the
federal court was not invited error because it was unresponsive to

def ense counsel's question. Czubak v. State, 570 So. 2d 925, 928

(Fla. 1990).

Steve Barkett testified that the FBI paid him$20,000 for his
assistance on this case. The noney was paid after the arrest but
before the trial. [ XXI'l, T 2147] Def ense counsel objected and
noved for a mstrial because this was the second tine a state
witness had told the jury that there was a prior trial. The
prosecut or responded that there was no suggestion that it was the
federal trial. The court denied the motion for mstrial and
instructed the jury to disregard the witness's | ast answer. [XXII
T 2147-2149]

On cross-exam nation, Barkett testifiedthat he call ed Kessl er
on August 2, 1993. [XXII, T 2205-2206] Barkett said, "You, know,
we can't get any nore noney until we, what have we done for him"
Bar kett could not recall Kessler's response and suggested that he
m ght be able to decipher it if he heard the tape. Defense counsel

asked if he had the chance to review the tapes when M. Wasem was
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preparing the transcripts. Barkett asked, "Are you referring to
the federal trial of 1989?" [ XXI'l, T 2207] Def ense counse

objected that his question had not invited that answer and noved
for a mstrial. The court denied the notion. [XXII, T 2208-2209]
The court granted defense counsel's request to instruct the jury to
di sregard the |ast response of the witness. [XXII, T 2209-2210]
Barkett's remark about the federal trial was not invited because it

was not responsive to defense counsel's question. Czubak v. State,

570 So. 2d at 928.

FBI Agent Alfred Scudieri testified that he determ ned Barkett
should be paid $20, 000. [XXI'TlI, T 2350-2351] On cross-
exam nation, defense counsel asked if that was the same $20, 000
taken from Kessler's briefcase after Barkett gave it to him on
Septenber 6. Scudieri said no. Defense counsel then asked, "Do
you recall giving testinony in March of 1994?" Scudieri asked, "In
this -- inatrial?" [XXIIl, T 2354] Defense counsel noved for a
mstrial because this was the fourth tinme state w tnesses had
referred to the prior trial in this case. The prosecutor argued
that the response was invited, while defense counsel argued it was
not. The court denied the notion. [XXIIIl, T 2355-2358] The court

instructed the jury to disregard the question and answer. [XXII]
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T 2364] Again, the remark about a trial was unresponsive to
def ense counsel's question and therefore not invited under Czubak.
Ri chard Vessey testified that he received $5,000 from Agent
Huston in 1994. [ XXV, T 2651, 2669-2670] At defense counsel's
request, the court instructed Vessey not to volunteer any
information about the nature of his prior appearance in the
courtroomat the defendant's federal trial. [XXV, T 2668-2669] In
a deposition, Vessey denied that he received any noney fromthe FB
or US. Attorney's Ofice except for being paid $40 a day for each
day he was in the courtroom [XXV, T 2670-2671] Vessey testified
that he forgot about the $5,000 during the deposition. The
prosecutor asked him what materials the State Attorney's Ofice
provided to help him prepare for the deposition. [XXV, T 2731]
The prosecutor asked, "You were provided your trial testinony?"
[ XXV, T 2732] Defense counsel noved for a mistrial because this
was the fifth tinme the word trial had been elicited by the
W tnesses or by a prosecutor's question. The court said the
def ense brought out that Vessey was paid $40 a day for trial
Def ense counsel responded that it was for courtroomtestinony and
did not use the word trial. The court denied the notion. [XXV, T
2732-2733] The court instructed the jury to disregard counsel's

| ast question. [XXV, T 2734]
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In Lawson v. State, 304 So. 2d 522 (Fla. 3d DCA 1974), during

cross-exam nation by the state, a defense wi tness inadvertently
nmenti oned t hat the defendant had been found guilty. The reference
was to the defendant's earlier, vacated conviction for the sane
murder. The trial court initially granted a notion for mstrial,
then reversed its ruling and deni ed the notion. The district court
hel d that denial of the notion for mstrial was reversible error
because the prejudicial effect in the mnds of the jury could not
be renoved. 1d., at 524.

In Jackson v. State, 545 So. 2d 260, 263 (Fla. 1989), this

Court held that it was reversible error for the trial court to
al l ow t he prosecutor to cross-exam ne the defendant about the fact
that he was previously tried and convicted for the sanme crines.
This Court also stated, "The fact that there has been a prior
trial, al though not admi ssible evidence, many times is
i nadvertently presented to the jury through various neans during
the course of a second trial."” I1d. Thus, the remarks by the state
wi tnesses and the prosecutor's questions referring to Kessler's
prior trial concerned inadm ssi bl e evidence.

In Jennings v. State, 512 So. 2d 169, 173-174 (Fla. 1987),

cert. denied, 484 U.S. 1079 (1988), this Court held that it was not

error to deny Jennings' nmotion for mstrial when three jurors
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di scovered between the guilt and penalty phases that Jenni ngs had
been tried before for the sane crine because there was no
i ndication that the jurors knew what had occurred at the previous

trial. Also, in Robinson v. State, 574 So. 2d 108, 111 (Fla.),

cert. denied, 502 U S 841 (1991), this Court found no error in

denyi ng Robi nson's notion for mstrial where a sign directing the
jurors to the courtroomdescribed the proceeding as a resentencing
heari ng because there was no indication that the jurors knew what
had occurred at the previous trial.

Kessler's case is different fromJenni ngs and Robi nson because

there are indications in the record that the jurors nmay have known
or inferred what happened at the prior federal trial. On the
second day of jury selection, the Pasco edition of the St.
Petersburg Tinmes ran an article about Kessler's trial, court's
exhibit 1, stating, "Kessler already has been convicted in federal
court inthe killing of Hudson cabi net maker John Deroo and an Ghio
busi nessman. Kessler is serving a life sentence in prison with no
possibility of parole.” [XIII, T 380; A] At least one of the
jurors selected in this case had read that article. Juror Mengel
said he had sone know edge of the case from that norning's
newspaper. [XIIl, T 488-490, 531; XIV, T 630] Also, when FB

Agent Huston testified that following his arrest Kessler was
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incarcerated in Florida for awhile and was then transferred to
Col unmbus where he renmined incarcerated, [XXV, T 2753-2755] the
prosecutor asked, "And it was on the charges relating to an
interstate conspiracy to commt nurder?" Defense counsel objected
on relevancy grounds and noved for a mstrial. [ XXV, T 2755]
Al t hough the court instructed the jury to disregard the question
and answer, [XXV, T 2760] the fact remains that the jury was
i nfornmed of the nature of the charges in the prior federal trial;
the court could not "unring the bell” wth the curative

instruction. See G ahamv. State, 479 So. 2d 824, 826 (Fla. 2d DCA

1985) .

Moreover, Kessler testified that he had fourteen prior felony
convictions, two of which resulted from pleas to tax charges.
[ XXV, T 2791-2792] The jury could then surm se that one or nore of
the other twelve convictions resulted fromthe prior federal trial
for the charges related to the interstate conspiracy to commt

nmur der . 4

4 In the penalty phase, Kessler testified that the other
twel ve prior convictions were in federal court for charges arising
fromthe death of John Deroo and the other evidence presented in
this case. [VITI, R 1375-1376, 1393] The convictions included
using interstate comrerce facilities in the comm ssion of nurder
for hire, mil fraud, attenpt to intimdate a witness, and attenpt
to kill a wtness. [VIIT, R 1393] He was sentenced to life
wi thout parole. [VIII, R 1377-1378]
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In Merck v. State, 664 So. 2d 939, 941 (Fla. 1995), this Court

found that the trial court did not abuse its discretion when it
deni ed a defense notion for mstrial in response to an isol ated and
i nadvertent reference to Merck's "last trial"™ (in which the jury
had been unable to reach a verdict) by a detective during cross-
exam nation by defense counsel. Kessler's case is different from
Merck because there were five separate references to his prior
trial. These repeated inproper remarks "were collectively so
inflammatory that they m ght have influenced the jury to reach its

verdict." Ford v. State, 702 So. 2d 279, 282 (Fla. 4th DCA 1997);

see also, Valdez v. State, 613 So. 2d 916 (Fla. 4th DCA 1993)

(three inproper remarks by prosecutor taken together required
reversal).

Because of the danger that the jury was i nproperly influenced
in reaching its verdict by the repeated references to Kessler's
prior trial in federal court, particularly since the jury was aware
that the trial was for interstate conspiracy to conmt nurder and
at least one juror was aware that Kessler had been convicted in
federal court for the death of John Deroo, the trial court
committed prejudicial error by denying defense counsel's notions
for mstrial. This Court should reverse the judgnent and sentence

and remand this case for a new trial.
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CONCLUSI ON

Appel l ant respectfully requests this Honorable Court to
reverse his conviction and death sentence for first-degree nurder
and remand this case for a new trial, or in the alternative, to
reverse the death sentence and remand for a new penalty phase tri al

with a new jury.
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