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Petitioner, THE STATE OF FLORIDA, was the prosecution in the

trial court and Appellee in the District Court of Appeal of

Florida, Third District, Respondent, DAVID FRYE, was the defendant

in the trial court and the Appellant in the District Court of

Appeal. The parties shall be referred to as they stood in the

trial court. The symbol "App." followed by a page number refers to

the appendix to this brief, containing a conformed copy of the slip

opinion of the District Court.
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STATE&j&NT  OF TllJZ  CASE AND FACTS

This is a petition for discretionary review of a decision of

the Third District Court of Appeal which remanded this case for

resentencing so that the trial judge may exercise discretion in

imposing the minimum mandatory term under the habitual violent

felony offender statute. The Third District held that imposition

of a minimum mandatory term under the habitual offender statute was

discretionary. (App. 1) Furthermore, the Third District

acknowledged that a conflict exists among the District Courts of

Appeal on this issue. (App. 1)



WHETHER THE DECISION OF THE LOWER COURT
CONFLICTS WITH DECISIONS OF OTHER DIST'RICT
COURTS OF APPEAL?



OF THE ARGUMENT

The decision of the Third District Court of Appeal conflicts

with the decisions of the First District Court of Appeal in White

V. State, 618 so. 2d 354 (Fla. 1st DCA 1993),  of the Second

District Court of Appeal in Sims v. State, 605 So. 2d 997 (Fla.  2d

DCA 1992) and of the Fifth District Court of Appeal in Martin v.

State, 608 so. 2d 571 (Fla. 5th DCA 1992). The lower court's

decision held that the imposition of a minimum mandatory term under

§775.084(4)  (b) (21, Fla. Stat. (19931, was discretionary while the

decisions of the other districts held that the imposition of a

minimum mandatory term was mandatory.

.
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ARGUMENT

Section 775.084(4)(b), Fla. Stat. (1993), states:

(b) The court, in conformity with the
procedure established in subsection (31, may
sentence the habitual violent felony offender
as follows:

1 . In the case of a felony of the first
degree, for life, and such offender shall not
be eligible for release for 15 years.

2. In the case of a felony of the
second degree, for a term of years not
exceeding 30, and such offender shall not be
eligible for release for 10 years.

3. In the case of a felony of the third
degree, for a term of years not exceeding 10,
and such offender shall not be eligible for
release for 5 years.

In interpreting this section, the Third District read the language

"such offender shall not be eligible for release" as allowing the

trial court in its discretion to impose a minimum mandatory term

when the trial court elected to sentence a defendant as a habitual

violent felony offender.

However, in interpreting this same language, the First, Second

and Fifth Districts determined that imposition of minimum mandatory

terms were required. This interpretation is consistent with the

use of the mandatory "shall" in discussing minimum mandatory terms.

As this conflict impinges on the legislature's intent to have
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consistency in sentence, this Court should accept jurisdiction and

resolve this conflict.
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CONCT,USJON

WHEREFORE, based on the preceding authorities and arguments,

Petitioner respectfully requests that the Court accept jurisdiction

to review this cause.

Respectfully Submitted,

ROBERT A. BUTTERWORTH
Attorney General

LARA J. SDELSTEIN
Assistant Attorney General
Florida Bar Number 0078591
Office of the Attorney General
Appellate Division
110 Tower, 110 S.E. 6th Street
Fort Lauderdale, FL 33301
Telephone: (954) 712-4600

CERTIFICATE-RVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing

d-c
Brief of Appellee was mailed this c;L?-  day of February, 1997, to

Kenneth P. Speiller, Special Assistant Public Defender, 1507 N.W.

14th Street, Miami, FL 33125.
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Assistant Attorney General
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing

tbBrief of Appellee was mailed this 21 day of February, 1997, to

Kenneth P. Speiller, Special Assistant Public Defender, 1507 N.W.

14th Street, Miami, FL 33125. n
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Assistant Attorney General



NOT FINAL UNTIL TIME EXPIRES
2'0 FILE REHEARING MOTION
AND, IF FILEb, DISPOSED OF,

IN THE UISTRICT COURT OF APPEN,

OF FLORIDA

THIRb DISTRICT

JANUARY W, A.!?. 19-97

DAVID FRYE, **

Appi3llant, **

V S . f* CASE NO. 94-1504

THE STATE OF FLORIDA, *t LOWER TRIBUNAL

Apgellee.
CASE NO. 94-30736**

Opinion filed February 26, 1997.

19n appeal from the Circuit Court of bade County, Norman 5.
Gerstein, Judge.

Bennett H, Brummer,  Public Defender, and Kenneth P. Speiller,
special Assistant Public Defender, for appellant,

Robert A. Buttarworth, Attorney General,
Edelstein, Assistant: Attorney General, for appellea.

and Lara J.

Before JORGENSON, COPE, and FLETCHER, 35,

PER CURIAM.

Defendant David Frye was convicted by a jury on three countE

of armed robbery and one count of armed burglary with assault or



battery* The t r ia l  court sentenced  Frye  t o  twenty-Eive  y e a r s  i n

s t a t e  p r i s o n , with a fifteun-ye&r  mandatory minimum term ws a

habitual violent offender and a three-year mandatory minimum for

pos se s s ion  o f  a  f i r ea rm on  each  coun t  t o  run  concu r r en t ly . The

r e c o r d ”  reflects t h a t  t h e  t r i a l  j u d g e  w a s  u n d e r  t h e  m i s t a k e n

inr&YL'SSSiR that,  lJhon c o n t o n c i n g  a dofondrnt  as a n  h a b i t u a l

o f f e n d e r ,  h e  h a d  n o  d i s c r e t i o n  a n d  w a s  rctquired t o  i m p o s e  t h e

mandatory  minimum t e rm . As  the  impos i t ion  o f  manda tory  min imum

t e r m s  1,s p e r m i s s i v e , not  mandatory ,  1 we r e m a n d  t h e  cam f o r

r e sen tenc ing . , 671 so, 24 2’79  (Fla. 3 d  D C A

1996) 4 On remand ,  the  trial

s e n t e n c i n g  d i s c r e t i o n  p e r m i t t e d

s t a t u t e .

We also  note  concerning

j u d g e  i s  free to  exerc i se  the

by the  habi tual  violent  o f f e n d e r

r e sen t enc ing that, a$ to the

convict ion fo r  burg la ry  with assaul t  or  ba t te ry  (a  l i f e  fe lony) ,  a t

the time of the offense (August 25, 1994),  life f e l o n i e s  w e r e  n o t

subject to enhancement under the habitual violent offender; statute.

$cetion  7 7 5 , 0 8 4 , Florida StAtutoc  (1993)  J U,  627

so. 28 1246 (Ph.  3d bCA’1993), zev.  dew,  657  So ,  2d  236  (Fla,

1

We acknowledge  tha t  o t h e r  d i s t r i c t  c o u r t s  have dec ided  to  the
con t ra ry .  White 618  So, 2d 354 (Fla. 1st DCA 1993);  Sims
Y* ,rtate 605 SO.  26 !$97’(Fla.  2 d  D C A  1 9 9 2 )  * mtin  v. 5t.a  6Q$
$0. Zd  471  (Fla, 5th DCA  3.992). T h e  Four\h D i s t r i c t  Cour; h a s
conc luded ,  OS we have, that:  mandatory minimum sentences under the
hsbituaJ  nffmk=r  stntilte AI-P  riisrrpt:innnry
so. 2d  823 (Fla.  4 th  BCA 1993),

Grppn, TT,  stat,=, fj?S
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1 9 9 4 1  l As LO the  conviction for burglary with assault or battery

the  %Wmce  is vcicrsted  and remanded for imposition of a guideline

s e n t e n c e .

Remanded for rcsmtmcing.
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