O J. WHITE

IN THE SUPREME COURT OF FLORIDA
APR £8 1997
| CLERK, SUPREME COWRT
JOHNNIE E. HILL, C12R, BUPREIE ¢
- i dat Deputy Clerk
Petitioner,
i Case No. 90,049

STATE OF FLORIDA,

Respondent.

ON PETITION FOR REVIEW FROM
THE SECOND DISTRICT COURT OF APPEAL
STATE OF FLORIDA

. RESPONDENT®"S BRIEF ON THE MERITS

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

ROBERT J. KRAUSS
Senior Assistant Attorney General
Chief of Criminal Law, Tampa
Florida Bar No. 238538

DEBORAH F. HOGGE
Assistant Attorney General
Florida Bar No. 986429
2002 North Lols Avenue, Suite 700
Tampa, Florida 33607-2366
(813)873-4739

COUNSEL FOR RESPONDENT



TABLE OF CONTENTS

TABLE OF CITATIONS
STATEMENT OF THE CASE AND FACTS.
SUMMARY OF THE ARGUMENT .

ARGUMENT

ISSUE 1
NO ERROR OCCURRED WITH RESPECT TO APPELLANT®"S RIGHT
TO BE PRESENT WHERE PEREMPTORY CHALLENGES TO
PROSPECTIVE JURORS WERE EXERCISED e .
ISSUE IT

APPELLANT®"S DUAL CONVICTIONS FOR ARMED ROBBERY AND

CARJACKING DO NOT  VIOLATE DOUBLE  JEOPARDY

PROTECTIONS
CONCLUSION
CERTIFICATE OF SERVICE

17

28

29




TABLE OF CITATIONS

Paue No.
Allen v. State,
662 So. 2d 323 (Fla. 1995), cert. denied,
--- US. ---, 116 8. Ct. 1326, 134 L. Ed. 2d 477 (1996) . . . . 4
Amendments to the Florida Ruleg of Criminal Procedure,
21 Fla. L. Weekly S518 (Fla. Nov. 27, 1996) . e . . . . . . 10
Anderson v. State,
22 Fla. L. Weekly D736 (Fla. 3d DCA Mar. 21, 1997) . 5,6,10,11
Blockburser v. United States,
284 U.s. 299, 52 S. Ct. 180, 76 L. Ed. 306 (1932) 20,23,27
Borges v. State,
415 So. 2d 1265 (Fla. 1982) e e e e e e e e e . ... a20,21
Brown v. State,
633 So. 2d 112 (Fla. 2d DCA 1994) e I Y
Carawan v. State,
515 So. 2d 161 (Fla. 1987) e e e e e e e e e e .. 23,04
Coney V. State,
20 Fla. L. Weekly S16 (Fla. Jan. 5, 1995) Y
Conevy v. State,
653 So. 2d 1009 (Fla.), cert. denied,
. U.s.---, 116 S. Ct. 315,
133 L. Ed. 2d 218 (1995) . . . . . 3,4,5,6,7,8,9,10,12,13,14,16
Davis v, State,
648 So. 2d 1249 (Fla. 4th DCA 1995) .
Dorgey v, gtate,
22 Fla. L. Weekly D603 (Fla. 4th DCA Dec. 18, 1996) .. . . 14
Francis v, State,
413 So. 2d 1175 (Fla. 1982), cert. denied,

474 U.S. 1094, 106 S. Ct. 870, 88 L. Ed. 2d 908 (1986) . . . . 8




‘I' Ganvard v. State,

22 Fla. L. Weekly D92 (Fla. 1st DCA Dec. 30, 1996) . . . . 13714
i v e,

661 So. 2d 288 (Fla. 1995) e < e |

Golden v. State,

22 Fla. L. Weekly D493 (Fla. 1st DCA Feb. 20, 1997) e e e 16

Gorham v. Spite,

494 So. 2d 211 (Fla. 1986) . . v + + v v v v e e e .. 14

Hill v. lLockhart,

474 U.S. 52, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985) e e e 15

Hill v. . State,

22 Fla. L. Weekly D484 (Fla. 2d DCA Feb. 21, 19857) . . . 3,12,14

Jenkins v. Wainwright,

322 So. 2d 477 (Fla. 1975) e )

v ]
316 So. 2d 585 {(Fla. 4th DCA 1975) e <

Koon V. Ducrcrer,

619 So. 2d 246 (Fla. 1993) e
M.P. v. State,

682 So. 2d 79 (Fla. 1996) e e e e e e e e e s . ... 26
M.P \V\. State,

662 So. 2d 1359 (Fla. 3d DCA 1995) N < I 2
Magon v. State,

665 So. 2d 328 (Fla. 5th DCA 1995) e I A -
McCrae V. State,

437 So. 2d 1388 (Fla. 1983) e )
Meila v. State,

675 So. 2d 996 (Fla. 1st DCA 1996), nted,

No. 88,568 (Fla. Jan. 10, 1997) Y A -

Missouri_ V. Hunter,
459 U.S. 359, 103 S. ct. 673, 74 L. Ed. 2d 535 (1983) . . . 19




. ; Mitchell v. State,
309 So. 2d 558 (Fla. 2d DCA 1975) e <

Ree v. State,
565 So. 2d 1329 (Fla. 1990) e &

Sirmons v. State,
634 So. 2d 153 (Fla. 1994) C e e e e e e e e e e e . 20,22

Smart v. State,
652 So. 2d 448 (Fla. 3d DCA), rev. denied,
660 So. 2d 714 (Fla. 1995) e ¢

Sm ith v. State,
598 So. 2d 1063 (Fla. 1992) . . . . « + « . . . . . . . .4,5,6

Sorgman v. State,
549 So. 2d 686 (Fla. 1st DCA 1989) e 5

State v. Beach,
592 So. 2d 237 (Fla. 1992) . . . . . . . . . . . . . . . . . 15

State v. Callawav,
‘ 658 So. 2d 983 (Fla. 1995) . . . . . . . . . . . . . . . .. 12

State v. Getz,
435 So. 2d 789 (Fla. 1983) e R S

State v. Johnson,
676 So. 2d 408 (Fla. 1996) e e e e e e e e e e ..24,25

State v. Lvles,
576 So. 2d 706 (Fla. 1991) e o

State v. McCloud,
577 So. 2d 939 (Fla. 1991) e e e e e e e e e e e e . .26,27

State V. Schopp,
653 So. 2d 1016 (Fla. 1995) e e e e e e e e e e e e e e ... 5B

State v. Smith,,
547 So. 2d 613 (Fla. 1989) . . . . . . . . . . . . . . . . . 24

State v. Thompson,
607 So. 2d 422 (Fla. 1992) . . . . . . . . .« . . . . . . .22,23




inhor v . State.
412 So. 2d 332 (Fla. 1982)

OTHER AUTHORITIES:

§ 775.021, Fla. Stat. (1993)

§ 775.021(4), Fla. Stat. (1993)

§ 775.021(4) (a)- Fla. Stat. (1993)

§ 775.021(4) (b), Fla. Stat. (Supp 1988)

§ 775.021(4) (b)1., Fla. Stat. (1993)

§ 775.021(4) (b)2., Fla. Stat. (1993)

§ 775.021(4) (b)3., Fla. Stat. (1993)

§ 812.13(1) and (2) (a), Florida Statutes (1993)
§ 812.133(2) (b) « Florida Statutes (1993)

Florida Rule of Criminal Procedure 3.850

20

24

20.21.47

26

. 20.21

. 20. 22

. 20.21

18721

18721

12713714




STATEMENT OF THE CASE AND FACTS

Petitioner™s. :statement of the case and facts iIs substantially
accurate for purposes of review, with the following additions and
corrections:

Just as there is no indication in the record that Petitioner
was physically present at the bench conference that followed voir
dire, there is no indication in the record that he was not. (Supp.
R. 115-117.) The. record shows that Petitioner was in the courtroom
immediately before voir dire questioning began, and there is no
indication in the record that he ever left the courtroom during the
Jury selection or any other proceedings.

Petitioner was arrested driving the victim"s car and wearing
the victim"s necklace. (T. 62-63.) The victim positively
identified Petitioner as the man who accompanied the gunman, robbed
him of his belongings and took his car. (T. 41.) He recognized
Petitioner™s face because Petitioner stood close to him during the
incident. (T. 41.)

Petitioner orally moved for a new trial on the basis that the
verdict was contrary to the weight of the evidence. (R. 154,)
Nowhere in the record did Petitioner object to the jury selection

procedure or any of the jurors who were selected to serve on his

jury.




SUMMARY OF THE ARGUMENT

ISSUE 1: Petitioner relies on Conev v. State, 653 So. 2d 1009
(Fla.) , cert. denied, --- U.S. ---, 116 s. Ct. 315, 133 L. Ed. 2d
218 (1995), to -support his assertion that his convictions should be
reversed; however, Coney is not applicable here because that
decision did not become final until April 27, 1995, which is over
four months after the trial in the instant case. Even if the rule
in Conev is applicable to his case, this issue was waived since
Petitioner did not object or otherwise bring the issue to the trial
court®"sattention Alternatively, any error caused by Petitioner”s
absence from the bench conference was harmless.

ASSUE 11: Petitioner®sconvictions for both armed robbery and
carjacking do not violate double jeopardy as each offense contains

an element that the other does not.




ARGUMENT

ISSUE 1
NO ERROR OCCURRED WITH RESPECT TO APPELLANT®S
RIGHT TO BE PRESENT  WHERE PEREMPTORY
CHALLENGES TO PROSPECTIVE JURORS WERE
EXERCISED.

Petitioner claims that his convictions must be reversed
because the record does not show that he was present at the bench
conference in which peremptory challenges were exercised to strike
several prospective jurors, as required by Coney v. State, 653 So.

2d 1009 (Fla.), cert. denied, --- u.s. ---, 116 s. Ct. 315, 133 L.

Ed. 2d 218 (1995). Respondent responds that the record does not
show whether Petitioner was present or absent at the bench
conference on jury selection and, in any event, Conev IS not
applicable to Petitioner”s case because that opinion became final
subsequent to the trial In the instant case.

The discussion of this issue encompasses the first certified
question posed by Judge Altenbernd in a concurring opinion, which
was joined by the other panel members in the majority opinion:

I. ON WHAT DATE WAS THE coNEYy DECISION
ANNOUNCED?

Hill v. State, 22 Fla. L. Weekly D484 (Fla. 2d DCA Feb. 21, 1997).

In his concurring opinion, Judge Altenbernd concluded that the rule
in Conev was ‘announced” and became applicable to all other
litigants on January 5, 1995. Respondent disagrees.

This Court released its original opinion in Coney on January




5, 1995.* In that opinion, the Court stated that its holding was
to be applied prospectively only. Petitioner's trial commenced on
January 11, 1995, six days after the release of Coney.
Subsequently, this Court issued a revised opinion in the Conev case
at the same time that i1t denied rehearing on April 27, 1995.7
Therefore, over four months after Petitioner”strial was concluded,
the original opinion In Coney was, in effect, withdrawn, and a
revised opinion substituted iIn 1ts place. Thus, Respondent
contends that the original opinion in Coney does not control here.

This result is supported by language in another of this
Court"s cases. In Allen v. State, 662 So. 2d 323 (Fla. 1995),

cert. denied, --- ©U.s. ---, 116 S. Ct. 1326, 134 L. Ed. 2d 477

(1996), the Court considered the defendant®"sclaim that the rule

announced in Koon V. Dugger, 619 So. 2d 246 (Fla. 1993), should

control his case. However, the Court rejected his contention,
stating: "[Olur ruling In Koon by Its own terms is prospective
only. The opinion iIn Koon did not become Ffinal until rehearing was
denied in June 1993, over three months after sentencing occurred in
the instant case. Because the Koon procedure was not applic-
able . . . , we findno error. . . ." Allen, 662 So. 2d at 329.

There is language to this same effect in Smith v. State, 598

"The original opinion can be found at 20 Fla. L. Weekly S16 (Fla.
Jan. 5, 1995).

2The revised opinion appeared at 20 Fla. L. Weekly S255 (Fla. Apr.
27, 1995), and can now be found at Conev v. State, 653 So. 2d 1009

(Fla. 1995).




So. 2d 1063, 1066 (Fla. 1%%2), in which the Court attempted to
clarify some of the uncertainty about the date from which the
district courts should enforce an opinion announcing a prospective

rule of law. The Smith court directed that its earlier decision iIn

Ree v. State, 565 So. 2d 1329 (Fla. 1990)°, would be applicable to

any cases not yet final from the date the mandate issued after
rehearing. Smith, 598 So. 2d at 1064. See also State v. Schopp,
653 So. 2d 1016, 1018 (Fla. 1995) (""therewas no "decision on the
merits® until the district court disposed of [defendant®s]motion
for rehearing,” «iting to Fla. R. App. P. 9.020(g) (1)) . Because
there are Florida cases addressing the issue of the effective date
of court opinions, It is not necessary to look to decisions from
other states for guidance.

Applying the reasoning of the above cases to the instant case,
the rule of Coney applies only to trials commencing after April 27,
1995. Petitioner™s trial was commenced on January 11, 1995.
Therefore, Caoney, does not control his case, and under decisional
law which preceded Coney, none of Petitioner"srights were violated
as he was present iIn the courtroom and the record does not reflect
that there was any limitation imposed on his ability to consult

with his attorney. See Anderson v. State, 22 Fla. L. Weekly D736

(Fla. 3d DCA Mar. 21, 1997), in which the district court explained:

*This decision was later modified iIn State v. Lyvles, 576 So. 2d 706
(Fla. 1991).




It was generally accepted before Coney that the
defendant's right to be "present” in the Florida Rule of
Criminal procedure 3.180 sense as it relates to jury
selection, meant physical presence in the same courtroom
where the jury was being selected with an opportunity to
discuss which jurors to retain on the jury with his
counsel .

Should this Court find that ¢onev does control here,
Respondent contends that Petitioner waived review of this issue by
failing to object below. This rule was recognized by this Court in

Smith v. State, 598 So. 2d 1063, 1066 (Fla. 199%2), 1In which the

Court stated: "To benefit from the change in law, the defendant
must have timely objected at trial i1If an objection was required to
preserve the issue for appellate review.” The requirement for
objection stems from the fact that the issue does not constitute
fundamental error, for if it were fundamental error, it would not
require a contemporaneous Objection to preserve the issue for
review.

The original opinion issued in Coney on January 5, 1995,
contained the following sentence: "Obviously, no contemporaneous
objection by the defendant is required to preserve this issue for
review, since the defendant cannot be imputed with a lawyer®s
knowledge of the rules of criminal procedure." Coney, 20 Fla. L.
Weekly at s17. However, in its revised opinion that was issued
April 27, 1995, the Court took out that sentence. The obvious

inference to be drawn from that specific and intentional change is




that a contenporaneous objection is required to preserve this issue
for review and since no objection was raised below, the
Petitioner in the instant case did not preserve the issue. See
Steinhorst v. State, 412 So. 2d 332 (Fla. 1982) (for "argument to be
cogni zable on appeal, it nust be the specific contention asserted
as legal ground for the objection, exception, or motion below").
Respondent is cognizant of the first district's decision to
the contrary in a line of cases beginning with Meiia v. State, 675
So. 2d 996 (Fla. 1st DCA 1996), rev. granted, No. 88,568 (Fla. Jan.
10, 1997). However, Respondent submits that the first district's
conclusion renders neaningless the correction made by the Court in
the later Coney opinion. We nust presune that this Court acted
with purpose when it made this change in the |anguage of the
opinion. Therefore, Respondent would urge the Court not to follow
the first district's interpretation in Miia, but to give this very
specific change the only |ogical neaning possible and find that the
fundanental error doctrine is not applicable to this issue.
Finally, even if this Court were to find that no

cont enpor aneous objection is required because a Conev error is

fundamental, it is subject to harmess error analysis. 6oneys 5
so. 2d at 1013. In Meiia v. State, 675 So. 2d 996 (Fla. 1st DCA

1996), the First District stated that even though the Conev error

was fundanental, harm ess error analysis could be applied, and

affirmed the defendant's convictions because the court found there




was no reasonable possibility that the error had an adverse inpact
on the defendant's right to a fair trial. Respondent contends the
same is true in Petitioner's case.

As in Miia, Petitioner cites to Francis w. State, 413 So. 2d

1175 (Fla. 1982), cert. denied, 474 US 1094, 106 S. . 870, 88

L. Ed. 2d 908 (1986), in support of his claim that he mght have
been prej udi ced. However, the situation in Petitioner's case is
unlike that in Francis where jury selection commenced after the
defendant left the courtroomto go to the bathroom and continued at
a conference in the judge's chanbers while the defendant sat in the
courtroom The Petitioner in the instant case was present in the
courtroom and no conferences were conducted in his absence or
outside the courtroom Although the record here does not show that
Petitioner was consulted about peremptory strikes, the record also
does not show that he was denied the opportunity to consult wth
his attorney.* Thus, Respondent maintains that any technical error

under Conevy Was harnl ess.

This result is supported by _Gbson v. State, 661 So. 2d 288
(Fla. 1995). I n Gbson defense counsel asked the court for a
recess so that he could consult with his client. The trial court

inplicitly denied the request by asking the attorneys to go on with

‘Tt is also notable that in Francis, the defendant raised the issue
of his absence from the jury selection proceedings to the trial
court in a notion for a new trial Francis, 413 So. 2d at 1177,
which this Petitioner did not.




their challenges for cause. The attorney did so, wthout renew ng

his request or obijecting on the record. G bson, 661 So. 2d at 290.

On appeal, the defendant argued that the trial court violated
his right to be present at the challenging of jurors by conducting
the challenges at a bench conference. In addition, he conplained
that the trial court's refusal to allow him to consult with his
attorney before the attorney exercised perenptory challenges
violated his right to assistance of counsel. Id.

This Court rejected both of these contentions. Stating that
the defendant's attorney had not raised to the trial court the
issue of consulting with his client about jury challenges, the
Court then observed that the record did not show that the defendant
was prevented or limted in any way from consulting with his

counsel concerning jury challenges. G bson, 661 So. 2d at 291.

Thus, since no record objection was made to the trial court's
procedure, this Court concluded: "In short, [the defendant] has
denmonstrated neither error nor prejudice on the record before this
Court." Id. Respondent notes that the Court cited to Conev,
therefore, was clearly aware of that case and its hol ding when
G bson was decided some nine nonths |ater.

Simlarly, this Petitioner made no objection to the trial
court's procedure below, nor has he shown how he was prejudiced by
the procedure that was used. The record does not show that he was

prevented from conferring with counsel about jury selection or that




he was precluded from participating.® Any error that occurred was
harm ess.

The Third District has held simlarly. In Anderson v. State,

22 Fla. L. Weekly D736 (Fla. 3d DCA Mar. 21, 1997), the district
court stated that the strict dictates of Coney had been violated
because the defendant was not brought to the bench for exercise of
perenptory strikes, nor did the judge ascertain, on the record,
that the defendant know ngly waived his right to be there. Noting
that this Court has acknow edged that the "new' rule announced in
Coney. has since been superseded by an anmendnment to rule 3.180.

Amendnents to the Florida Rules of Crimnal Procedure, 21 Fla. L.

Weekly S518 (Fla. Nov. 27, 1996), the district court pointed out
that this anendment nmerely returned the law to the practice in
effect before Coney.

Even though it acknow edged that the Coney definition applied
to the case under consideration, the Third District still declined
to reverse and order anew trial, stating that the defendant could
not possibly be prejudiced because he was in the courtroom

t hroughout the questioning of the venire, heard all of the

"Further evi dence that the procedure used here was not
unconstitutional or did not vitiate Petitioner's right to a fair
trial is the fact rule 3.180(b) has recently been anended to
provide that “[al] defendant is present for purposes of this rule if

the defendant is physically in attendance for the courtroom
proceeding, and has a neaningful opportunity to be heard through
counsel on the issues being discussed.”" Anendnents to the Florida

Rules of Crimnal Procedure, 2iFla.L. Weekly S518 (Fla. Nov. 27,
1996) .

10




responses, and did not object when his attorney accepted the jury.
This was true even though there was nothing in the record to show
that the attorney had actually discussed the challenges with the
def endant . Thus, the court stated that the defendant is now
estopped from arguing that he was not given an opportunity to be
heard on the issue of jury selection because he had an opportunity
to voice any objection to the jury before it was sworn,

The outcome should be the sane in the instant case. Her e,
Petitioner was present in the courtroom during selection of the
jury. Although a recess was not taken before the defense attorney
accepted the jury at the bench conference, immediately thereafter,
the judge called out the nanes of the panel nenbers chosen, asked
the others to return to the main jury room and then swore in the
jury. As in Anderson, Petitioner could have advised the trial
judge if he was not happy with the panel or w shed to have any
other input in the selection process. There was anple opportunity
before the panel was sworn when the names of those chosen were
announced and the other venire nenbers left the courtroom Because
he said nothing, he should be estopped from raising the issue now.

Because the error was not preserved below in the instant case,
this brings us to the second certified question:

Il IF A CONEY | SSUE 18 NOT PRESERVED AT
TRIAL, MJST A PRISONER FILE A POSTCONVI CTI ON
MOTI ON ALLEG NG UNDER OATH THAT HE OR SHE

WOULD NOT HAVE EXERCI SED PEREMPTORY CHALLENGES
IN THE, SAME MANNER AS HI'S OR HER ATTORNEY?

11




Hll v. State, 22 Fla. L. Wekly D484 (Fla. 2d DCA Feb. 21, 1997)

(Al'tenbernd, J., concurring). Respondent asserts that this is the
proper method for obtaining relief for an unpreserved Canev issue,
and urges this Court to answer this question in the affirmative.
The purpose of a postconviction notion under Florida Rule of
Crimnal Procedure 3.850 is to inquire into alleged constitutional
infirmties of a judgnment or sentence, not to review ordinary trial

errors which are cognizable on direct appeal. McCrae v. State, 437

so. 2d 1388 (Fla. 1983). Matters which could have or should have
been raised on direct appeal are not cognizable in a rule 3.850
motion, Id. It has been held that an attorney's failure to object
to reversible error may constitute ineffective assistance of
counsel, which nust be raised in a notion for postconviction relief

under rule 3.850, not on direct appeal. See. e.q., Davis v. State,

648 So. 2d 1249 (Fla. 4th DCA 1995).

Respondent contends that postconviction review iS necessary in
a case such as this one, because the record does not show whether
Petitioner was,, in fact, at the bench conference, or whether he
ever conferred with his attorney about the Jjury strikes.
Postconviction review of factual evidence- not in the record is

permtted because there can be no practical determnation on the

basis of the record provided for direct appeal. Brown v. State,
633 So. 2d 112, 116 (Fla. 2d DCA 1994) (Altenbernd, J., concurring).

See State v. Callawav, 658 So. 2d 983 (Fla. 1995) (issue should be

12



dealt with under rule 3.850 which provides for an evidentiary
hearing when issue is not pure question of law, but depends upon

resolution of factual evidence); see also Mtchell wv. State, 309

SO 2d 558 (Fla. 2d DCA 1975) (where record is insufficient to
permt a review of alleged nonconpliance with statutory notice
required when a mnor is charged with a crine, relief is properly
sought under Fla. R Cim P. 3.850; therefore, orders appealed
were affirmed without prejudice.to appellant to raise the issue in
a postconviction notion). These types of questions are best
handl ed by means of a postconviction proceeding, with its built-in
provision for an evidentiary hearing.

In his concurring opinion in Ganyard v. State, 22 Fla. L.

Weekly D92 (Fla. 1st DCA Dec. 30, 19961, Judge Law ence noted that
ethical rules require a defense attorney to consult with and inform
his client about his right to have input during the selection of
the jury, and if the attorney fails to do this, the defendant may
bring it to the trial court's attention. Mreover, if he is not
aware of his rights, he may bring his claim in postconviction
proceedi ngs under Florida Rule of Crimnal Procedure 3.850. Id.
Simlarly, in his concurring opinion in the case at bar, Judge
Al tenbernd stated that a defendant who has not preserved a claim
under Coney nust bring his claim in a motion for postconviction
relief under rule 3.850 in which he nust swear that he would have

done sonething differently during the selection of his jurors.

13




Hill v. State, 22 Fla. L. Wekly D484 (Fla. 2d DCA Feb. 21,
1997) (Altenbernd, J., concurring). The oath requirenent arose from
a concern about the use of false allegations in postconviction

noti ons. Gorham v. State, 494 So. 2d 211 (Fla. 1986). See also

Brown v. State, 633 So. 2d 112, 116 (Fla. 2d DCA 1994) (Altenbernd,

J., concurring) ("To avoid abuse, the rule 13.8501 requires sworn
allegations of the critical facts that are outside the record.")
The need for this requirement is exenplified by the decision

in _Dorsev v. State, 22 Fla. L. Wekly D603 (Fla. 4th DCA Dec. 18,

1996), in which the Fourth District refused to find harmess error
with respect to a Coney violation on the basis that the defendant's
participation in jury selection mght have resulted in different
jurors deciding the case. The holding in Dorsev is at odds wth

the decision in_Ganvard v. State, 22 Fla. L. Wekly D92 (Fla. I1st

DCA Dec. 30, 1996), in which the First District found harm ess
error where a defendant did not participate in a bench conference
because no perenptories were exercised at all, Under the reasoning
of Dorsev, who could say what mght have happened if the defendant
had been involved in the bench conference? After all, he mght
have stricken one of the panel nmenbers who ultimtely served.
Respondent submits that the thrust of the issue should not be
something so specul ative. Rather, the issue is whether the
defendant's right to a fair trial was violated because he would

have selected or not selected specific jurors for specific reasons

14




if he had participated. In other words, he cannot nake the bare
conclusory allegation without providing specific facts to back it
up.

Requiring a factually detailed and sworn postconviction notion
comports with the requirements for relief with respect to other
types of errors. For exanple, in Sorqman v. State, 549 So. 2d 686
(Fla. 1st DCA 1989), the First District held that a nmotion for
postconviction relief alleging ineffective assistance of counsel
for failure to interview and call w tnesses nust apprise the trial
court of the names of the witnesses, substance of their testinony,
and how the om ssion prejudiced the outcone of the defendant's

trial. Li kewise, in State v. Beach, 592 so. 2d 237 (Fla. 1992),

this Court stated that a defendant who challenges the validity of
using his prior convictions on a guidelines scoresheet on the basis
that they were obtained without benefit of counsel has to swear
that (1) the offense involved was punishable by nmore than six
nmonths of inprisonnent or that he was actually inprisoned on that
charge; (2) he was entitled to court-appointed counsel because he
was indigent; (3) no counsel was appointed for him and (4) he did

not waive his right to counsel. ¢f. H Il v. lLockhart, 474 U S. 52,

106 S. . 366, 88 L. Ed. 2d 203 (1985) (when a defendant chall enges
his conviction following entry of a gquilty plea, that defendant
must show that there was reasonable probability that, but for

counsel's errors, he would not have pleaded guilty and would have

15




insisted on going to trial).®

For all of the above reasons, Respondent requests that this
Court find that Coney does not control the outcone of this case,
and answer the second certified question in the affirmtive.
Petitioner has failed to show error as to Issue |, and the decision

of the Second District should be affirned,

‘Respondent notes that the First District has chosen a different
approach. In Golden v. State 22 Fla. L. Wekly D493 (Fla. 1st DCA
Feb. 20, 1997) (on rehearing'), the district court relinquished
jurisdiction to the trial court so that the record could be
suppl emented wth a reconstruction of the bench conference
proceedings since the trial transcript did not show whether the
def endant was physically present at the bench conferences or
whet her he conferred with his attorney about the perenptory
chal | enges. After the record was supplemented with affidavits by
the attorney'; and an order fromthe trial court, the First District
resumed its review Even though the affidavits showed that the
defendant had not. been present at the bench conference where the
perenptories were exercised, the district court found the error was
harm ess since the record showed that the defendant had consulted
w th counsel before the challenges, ‘thus, had the opportunity to
participate in a nmeaningful way in the selection of the jury." Id.
Respondent suggests that this is an unnecessary and burdensone
procedure.

16



| SSUE ||
APPELLANT'S DUAL CONVI CTI ONS FOR ARMED ROBBERY
AND CARJACKING DO NOT VI OLATE DOUBLE JEOPARDY
PROTECT| ONS.
Petitioner contends that his convictions for both arnmed
robbery and carjacking Vviolate double jeopardy. Respondent

di sagrees, relying on the Third District Court of Appeal's decision
in Smart v. State. 652 So. 2d 448 (Fla. 3d DCA), rev. denied, 660

So. 2d 714 (Fla. 1995).

In Smart, the defendant held the victim at gunpoint and robbed
himof his jewelry and wall et. An acconplice then struck the
victim and the defendant drove off with his car. The district
court rejected the defendant's argunent that he could not be
convicted of both offenses, stating that the defendant

was properly convicted and sentenced for both arned

robbery of the  personal effects under section

812.13(2) (a), (b), Florida Statutes (1993), and the arned

carjacking of a different item the vehicle, which is

forbidden by a different statute, section 812.133(2) (a),

Florida Statutes (1993).

Smart, 652 So. 2d at 448.

The Fifth District has also upheld convictions for both arned

robbery and carjacking. In Mason v. State, 665 So. 2d 328, 329

(Fla. 5th DCA 1995), the defendant was convicted of aggravated
battery, carjacking, kidnapping, arnmed robbery and aggravated
assault. The district court affirmed all of these convictions, and
rejected the defendant's argunent that the robbery of noney and the

taking of the car "should be conmbined into one robbery because
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carjacking is a form of robbery and both robberies nerged together
under the facts of [that] cage." The court explained that two
separate crinmes were conmtted:
First the taking of the noney and then the carjacking--
the taking of the car. They are separate crinmes and the
commi ssion of them occurred separately. | f appel | ant had
carjacked and there was noney in the car then he could
have been ~charged wth only one robbery, or the

carj acki ng. But here the two occurred independent of
each other and at different tines, although in a course

of ~conduct which included the kidnapping and other

crimes.

Magon, 665 So. 2d at 329. (Cf. Jose v. State 316 So. 2d 585
(Fla. 4th DCA 1975) (defendant properly convicted of both robbery
and larceny of a motor vehicle after he robbed victins in their
dwelling and stole their car as he left).

Simlarly, in the instant case, Petitioner was charged by way
of supersedeas information with armed robbery of the victinms
personal effects (jewelry, a wallet containing noney and various
personal items), under section 812.13(1) and (2) (a), as well as the
carjacking of a different item the victimis car, which is conduct
forbi dden under section 812.133(2) (b). The jewelry, noney and
wal | et stolen from the victim were not inside the victims car,
which Petitioner drove away. Thus, under the above authorities,
Petitioner's convictions for both offenses were proper and should

be affirned by this Court.

This reasoning is supported by the decision in_State v. Getz,

435 so. 2d 789 (Fla. 1983), in which this Court found that a
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def endant could be separately convicted and sentenced for both
grand theft of a firearm and petit theft of a calculator and coins
from the same property at the sane tine. The court explained that
the legislature had witten the statute to treat the theft of
different types of property as separate crimnal offenses with
di stinct punishments since theft of a firearm was separately |isted

in the grand theft statute. Getz, 435 so. 2d at 791. The court

concluded that this indicated a legislative intent to allow
mul tiple punishnents for nultiple offenses arising out of a single
crimnal episode. Id. The United State Supreme Court explained

in Mssouri v. Hunter, 459 US 359, 368-69, 103 S. . 673, 74 L.

Ed. 2d 535 (1983):

Where, as here, a legislature specifically authorizes
cumul ative punishnent under two statutes, regardless of
whet her those two statutes proscribe the "game" conduct
under Blockburger, a court's task of statutory
construction is at an end and the prosecutor may seek and
the trial court or jury may inpose cunulative punishnment
under such statutes in a single trial.

In MP. v, State, 662 So. 2d 1359 (Fla. 3d DCA 1995), the

Third District said, the "question is whether the legislature
intended to authorize separate punishnents for the two crines.”
MP., 662 So. 2d at 1359. Thus, we nust look to the intent of the
| egi sl ature when conducting a double jeopardy analysis because the
doubl e jeopardy clause "'presents no substantive limtation on the
| egi slature's power to prescribe nultiple punishments,"' but

rather, seeks only to prevent courts either fromallow ng
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nmul tiple prosecutions or from inposing multiple punishments for a

single, legislatively defined offense."' Borges v. State, 415 So.

2d 1265, 1267 (Fia. 1982) [citations omtted].

Even if this Court determines that the legislature did not
intend to allow nultiple punishnents by enacting the separate
carjacking statute, under traditional double jeopardy analysis, the
dual convictions here do not violate double jeopardy principles.
The purpose of section 775.021, Florida Statutes (1993), is to set
out the legislative intention that separate convictions and

separate sentences are to be inposed for separate offenses

commtted during one crimnal episode. It has been said that
section 775.021(4) (a), is nothing nore than a codification of the
rul e announced by the United States Suprene Court in Bl rger v.

United States, 284 U S 299, 52 S. C. 180, 76 L. Ed. 306 (1932):

Under this rule, separate offenses exist where each requires proof

of an element that the other does not. See Sirnons v, State, 634

so. 2d 153 (Fla. 1994) (Kogan, J., concurring). O her sections of
the statute prohibit dual punishnent for necessarily |esser
included offenses, gee section 775.021(4) (b)1., and perm ssive
| esser included offenses, gee section 775.021(4) (b)3., as well as
those offenses "which are degrees of the sane offense as provided
by statute," gsee section 775.021(4) (b)2. Id.

Applying this statute to the two offenses here shows that they

are separate offenses. Petitioner was charged with a violation of
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section 812.13(1) and (2)(a), robbing the victimwth a firearm

and taking his wallet, jewelry and other personal itens, which is
a first degree felony punishable by life. He was also charged with
a violation of section 812.133(2) (b), taking the victims notor
vehicle or carjacking while carrying no firearm or deadly weapon,

a felony of the first degree. Here, the charge of armed robbery
wth a firearmrequired proof that a firearm was used, and that the
enuner ated personal property was taken, Wwhich the carjacking charge
did not, I n contrast, the carjacking charge required that the
state prove Petitioner took the victims vehicle, which the arned
robbery charge did not. Therefore, the elements are different
under section 775.021(4) (a).

When deternmining whether one offense is a |esser included
offense of the other, we look at both the statutory elenents and
the charging docunent. As noted by the suprene court in Borses v.
State, 415 so. 24 1265 (Fla. 1982), "a less serious offense is
included in a nore serious one if all of the elenents required to
be proven to establish the former are also required to be proven,
along with nore, to establish the latter." However, "if each
requires proof of an element that the other does not, the offenses
are separate and discrete and one is not included in the other.’
Id. As explained above, each of the offenses in question here
requires proof oif an elenent that the other does not. Ther ef or e,

neither section 775.021(4) (b)1., nor section 775.021(4) (b)3, would
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excl ude punishnent for both charges. Finally, the two offenses in
question are not degrees of the same offense as provided by
statute; therefore, section 775.021(4) (b)2. does not nandate that
Petitioner cannot be punished for both crines.

Al though Petitioner relies on Sixnons v. State, 634 So. 2d 153
(Fla. 1994), in support of his contention that his convictions
violate double jeopardy, that case is factually distinguishable
because it involved the propriety of dual convictions for arned
robbery and grand theft based on the defendant's taking of a single
aut onobi | e. That is not the case here because Petitioner was
charged with carjacking of the vehicle and arned robbery of sone
different itemns.

Respondent suggests that the double jeopardy argunent made
here is analogous to the claimthat a defendant cannot be convicted
of two crinmes based on her possession of two different types of

contraband at the time she is arrested. That argunent was rejected

by this Court in Jenkins v. Wainwright, 322 So. 2d 477 (Fla. 1975),
where the Court approved nultiple convictions and sentences for a
def endant convicted of possession of cannabis sativa and possession
of a hallucinogenic drug, and said: "The facts in the instant case
show that the petitioner had possession of two separate drug
substances, each of which constitutes in and of itself a separate
violation of law" Id, at 479.

Petitioner's reliance on cases such as State v. Thompson, 607
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SO 2d 422 (Fla. 1992), which found that double jeopardy
protections prohibited dual convictions for tw offenses which are
“degree variants of the core offense of theft,” is msplaced in
light of the fact that Petitioner was charged with arned robbery of
different items than the car which forned the basis for the
carjacking charge. In addition, Respondent suggests that the
continued viability of Thompgon in double jeopardy analysis is in
question in light of recent decisions fromthis Court because
Thonmpson and its progeny represent nothing nmore than the old “same

evil" test from Carawan v. State, 515 So. 2d 161 (Fla. 1987), i.e.

if the statutes are directed at the same evil, theft, then the
state cannot obtain convictions for both w thout violating the

guar antee against doubl e jeopardy.

| n Car awan the defendant was convicted of attenpted
mansl| aught er, aggravated battery and shooting into an occupied
dwelling. 1In addressing his argunment that these nultiple

convictions violated the prohibition against double jeopardy, this
Court stated that if two of fenses have separate el enments under
Blockburger "then a presunption arises that the offenses are

separate;" however, this "presunption . . . can be defeated by

evidence of a contrary legislative intent." Carawan., 515 So. 2d at
165. The Court then concluded that the |egislature does not intend
to punish the same offense under two different statutes, and that

the rule of lenity may defeat the Blockburger presunption which
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"favors multiple punishments wherever each crime has an el ement not
shared by the other." Id. at 168. Thus, the Court stated that

where there is a reasonable basis for concluding that the
| egislature did not intend nultiple punishnents, the rule
of lenity contained in section 775.021(1) and our conmmon
law requires that the court find that nultiple

puni shnents are inpermssible. For example, where
accused is charged under two statutorv provisions that

mani festlv address the sanme evil and no clear evidence of
legiglatiw inent exists, the nobst reasonable concl usion
usuallthat the leqislature did not intend to inpose

multiple punishmentg. [enphasis addedl

Carawan, 515 So. 2d at 168.

However, in State v, Smith, 547 so. 2d 613 (Fla. 1989), the

suprene court recognized that Carawan was |legislatively overruled
by way of anendnent to section 775.021(4). The court noted that

“the statutory element test shall be used for determning whether

offenses are the same or separate,” and if they are separate, there
is no doubt of the legislature's intent to punish these offenses
separately, and there is then no occasion to apply the rule of

lenity. Smth, 547 So. 2d at 616. Cearly, by this anendnent, the

legislature rejected the "sane evils" analysis.
Recent cases support this conclusion. For exanple, in State

v. Johnson, 676 So. 2d 408 (Fla. 1996), this Court held that a

def endant could be convicted of both aggravated stal king and

contempt of «ecurt for violating an injunction. The Court
expl ai ned:
Johnson  committed one crimnal offense when, in
contravention of a court injunction, he contacted G een
and entered her place of residence. The only elenents
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necessary to prove the contenmpt offense were know edge of

the injunction and a wllful violation of that
i njunction. He was also charged with a second
of fense--aggravat ed stal ki ng. The statutory el ements of

aggravated stalking under section 784.048(4) are
know edge of an injunction and know ngly, willfully,
maliciously, and repeatedly followng or harassing the
beneficiary of the injunction. Each of the two offenses
contains an el enent not contained in the other. Crimnal
contenpt requires proof of entering the residential
prem ses, Wwhich the aggravated stal king of fense does not;
aggravated stal king requires proof of maliciousness which
the contempt offense does not.
Johnson, 676 So. 2d at 411. Thus, the court approved these dual
convictions even though it could be said that the two offenses are
species of the same core offense (or directed at the sane evil):

harassment of the victim

Petitioner's argunent that he cannot be convicted of both
armed robbery and carjacking because “[b]Joth charges arose fromthe
same act of taking M. Goitia's property" nust also fail. In M.P.,
the Third District held that a child could be adjudicated
del i nquent both for carrying a concealed weapon and possession of
a firearmby a mnor, even though both charges related to the sanme

weapon and arose fromthe sane incident. MP. v. State, 662 So. 2d

1359 (Fla. 3d DCA 1995). In approving the decision of the district

court, this Court, explained that the sane conduct test was no
| onger the |aw

it makes no difference that the offenses at issue stenmed
from the same conduct by M P. The Suprene Court
specifically overruled the Gady v. Corbin, 495 U S. 508,
110 S. CG. 2084, 109 L. Ed. 2d 548 (1990), "same-conduct"
test as being "wholly inconsistent with earlier Suprene
Court precedent and  with the cl ear comon- | aw

25



understanding of double jeopardy." United States v.
Di xon, 509 T.s. 688, 704, 113 S. C. 2849, 2860, 125 L.
Ed. 2d 556 {1993)

MP. v, State, 682 So. 2d 79 (Fla. 1996). Petitioner's “same act"

test is nothing nore than an attenpt to resuscitate the now defunct
"same conduct" test of Gady.
Anot her decision by this Court mandates affirmance of the

Petitioner's convictions. In State v. MC oud, 577 So. 2d 939

(Fla. 1991), the defendant was charged with one count each of
possession of cocaine and sale of cocaine in two separate
i nf ormations. Al t hough he pleaded guilty to both counts of sale
the trial judge granted his notion to dismss the possession
charges based o= double jeopardy. The state appealed, and this
Court affirmed the trial court's action, but certified the question
of whether a defendant could be convicted of both sale and
possession of the same quantum of cocaine. MeCloud, 577 So. 2d at
940.

This Court determned that cone of the possession charges was
properly disnmissed for reasons not pertinent here. 1d. However,
the Court found that the remaining charge should not have been
di sm ssed, and remanded the case for further proceedings. McCloud,
577 so. 2d at 941..

In reaching that conclusion, the Court first |ooked at section
775.021(4) (v}, Florida Statutes (Supp. 1988), which permts dua

convi ctions and sentences for offenses based on one act, with
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certain enunerated exceptions. Id. The defendant argued that he
fit into one of the exceptions because possession of cocaine was a
| esser included offense of the charge of sale of cocaine. However,
this Court agreed with the state's contention that under the

Bl ockburaer test, codified at section 775.021(4) (a), possessi on was

not a lesser included of sale since each contains an elenent that
the other does not. This was true even though the defendant in
McCloud actually possessed and sold the same quantum of cocaine,
because section 775.021(4) (a) specifically directs that we look
only at the statutory elenments "without regard to the accusatory
pleading or the proof adduced at trial." MeCloud, 577 So. 2d at
941. The Court explained:

[tlhus section 775.021(4) (a) precludes the court from

exam ning the evidence to deternine whether the defendant

possessed and sold the sanme quantum of cocai ne such that

possession is a lesser-included offense of sale in any

one case.
Id. It is clear in the instant case, if one |ooks only at the
statutory elenments and does not |ook at the evidence adduced at
trial, that two different offenses occurred.

Respondent asks this Court to find that no double jeopardy
violation occurred, and uphold the decision of the Second District

which affirmed Petitoner's convictions for arnmed robbery and

carj acki ng.
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CONCLUSI ON

Based on the foregoing facts, argunment, and citations of
authority, Respondent respectfully requests this Honorable Court to
hold that Coney is only applicable to cases tried after April 27,
1995, In addition, Respondent asks the Court to uphold the
decision of the district court affirmng Petitioner's convictions,
and answer the second certified question in the affirmative,
requiring such unpreserved issues to be brought by postconviction

moti on.
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