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INTRODUCTION

a The Attorney Ceneral of the State of Florida files this Brief,

as Amicus Curiae, to address the follow ng issue:

WHETHER THE CH LD SUPPORT  GUI DELI NES
CONTAINED I N SECTION 61.30, FLORIDA STATUTES
(1993) ESTABLISH THE "NEEDS' OF A CH LD BASED
UPON THE  PARENTS' COVBINED | NCOVE AND,

THEREFCRE, ARE MANDATORY RATHER THAN
I NSTRUCTI VE AND ANY DEVI ATI ON THEREFROM MJST

BE DUE TO  EXTRAORDI NARY Cl RCUMSTANCES
CONTEMPLATED BY THE LEGQ SLATURE.

The Attorney General of the State of Florida takes no
position with regard to the nerits of the action giving rise
to this appeal but seeks only to address the above | egal
i ssues which the Attorney General believes to be of general

a importance to the citizens of the State of Florida and the

Fl orida Bar. As a result, this Brief will not address the

Issues as franed by the Petitioners.



POINT OF AMICUS CURIAE

VWHETHER THE CHI LD SUPPORT GUI DELI NES CONTAI NED
N SECTI ON 61.30, FLORIDA STATUTES (1993)

ESTABLISH THE "NEEDS' OF A CH LD BASED UPON
THE PARENTS  COMVBI NED | NCOVE AND, THEREFORE,

ARE MANDATORY RATHER THAN | NSTRUCTI VE AND ANY
DEVI ATI ON THEREFROM MUST  BE DUE TO
EXTRAORDI NARY Cl RCUMSTANCES CONTEMPLATED BY
THE LEG SLATURE.




SUMMARY OF THE ARGUMENT

VWHETHER THE CH LD SUPPORT GU DELI NES CONTAI NED
IN SECTION  61.30, FLORIDA STATUTES (1993)
ESTABLISH THE "NEEDS' OF A CH LD BASED UPON
THE PARENTS COMBINED | NCOVE AND, THEREFORE,
ARE MANDATORY RATHER THAN | NSTRUCTI VE AND ANY
DEVI ATI ON THEREFROM MJST BE DUE TO
EXTRACRDI NARY Cl RCUMSTANCES CONTEMPLATED BY
THE LEG SLATURE.

Section 61.30, Florida Statutes (1993) establishes a paynent
schedul e for the support of children based upon the combined incone
of both parents. This schedul e takes into consideration the
standard of living, financial status and ability to pay of each
parent. Therefore, the amunt required by the guidelines to be
provi ded by each parent establishes the "needs" of support of each
child. Absent extraordinary circunstances, a trial court nay not
substitute its own judgment of the child's needs in place of the
statutory determination.

Section 61.30 and its guidelines were enacted pursuant to
federal mandate. That mandate provides that the guideline anmount
Is presuned correct and nust be applied unless the party seeking

the deviation rebuts the presunption with evidence which shows that

the anount is wunjust or inappropriate. The trial court may not,

however, substitute its own view as to the reasonabl eness of the




gui del ine amount without a showi ng that extraordinary circunstances
exist in the particular case before it which would warrant a
devi at i on.

The specific circumstances which allow deviation are included
in section 61.30 and provide the trial court with guidance in
defining its ability to adjust the mninmum award provided by the
child support schedule. Therefore, the trial court is required to

order the anount of support contained in the guidelines in all but

the exceptional case.




ARGUMENT

® WHETHER THE CHILD SUPPORT GU DELINES CONTAI NED
IN SECTION 61.30, FLORI DA STATUTES (1993)
ESTABLISH THE "NEEDS' OF A CH LD BASED UPON
THE PARENTS COMVBINED |NCOME AND, THEREFORE,
ARE MANDATORY RATHER THAN | NSTRUCTIVE AND ANY
DEVIATION  THEREFROM MJUST BE DUE TO
EXTRACRDI NARY Cl RCUVBTANCES CONTEMPLATED BY
THE LEG SLATURE.

All states nust establish guidelines for child support by
| aw or judicial or admnistrative action pursuant to federal
mandate. 42 U S.C.A § 667(a). In part, that act provides:

There shall be a rebuttable presunption, in
any judicial or admnistrative proceeding
for the award of child support, that the
amount of the award which would result from
the application of such guidelines is the
correct anount of child support to be
awar ded. A witten finding or specific

. finding on the record that the application
of the guidelines would be unjust or
| nappropriate in a particular case, as
determ ned under criteria established by the
State, shall be sufficient to rebut the
presunption in that case.

42 US.CA §667(b)(2).

Florida conmplied with this nmandate by enacting Section

61.30 which in germane part provides:




(1) (a) The child support guideline
anount as determned by the section
presunptively establishes the anount the

trier of fact shall order as child.
support in an initial proceeding for such
support or in a proceedi ng for

nodi fication of an existing order for
such support, whether the proceeding
ari ses under this or another chapter.
The trier of fact may order paynent of
child support which varies, plus or mnus
5 percent, from the guidelines anmount,
after considering all relevant facts,
including the needs of the child or
children, age, station in life, standard
of living, and the financial status and
ability of each parent. The trier of
fact may order payment of child support
in an anount which varies nore than 5
percent from such gquidelines anount only
upon a witten finding, or a specific
finding on the record, explaining why
ordering paynment of such guidelines
amount woul d be unhgit or inappropriate.

(4) Net incone for the obligor and net
incone for the obligee shall be conputed
by subtracting allowable deductions from
gross incone.
(5) Net incone for the obligor and net
income for the obligee shall be added
together for a conbined net income.
(6) The following schedules shall be
applied to the conbined net incone to
determ ne the n1ninyglchild support need
For combined nonthly available
incone greater than the anount set
out in the above schedules, the
obligation shall be the m nimm
anount of support provided by the
gui del i nes pl us t he fol | ow ng
percentages nultiplied by the anmount
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of incone over $10, 000:
Onhe - 5%..

* k%

(9) Each parent's percentage share
of the child support need shall be
determ ned by dividing each parent's
net inconme by the conbined net
income.

(10) Each parent's actual dollar
share of the child support need
shall be determned by nultiplying
the m ninum child support need by
each parent's percentage share.

The statute speaks in mandatory |anguage and allows the
court to deviate above or below the guidelines by 5% without
expl anation. However, it may deviate by greater than 5% only
If there are circunmstances intrinsic to the particular case
before it which warrants a higher or |ower award.

In this case, there is no dispute that the parties'
i ncomes establish a guideline award of $10,011 per nmonth to be
pai d by the noncustodial parent. Finlev-v.—Scott. 687 So. 24
338, 342 (Fla. 5th DCA 1997). However, the trial court
determined that the custodial parent had "chosen" a standard
of living which required only $2,000 per nonth to neet the
child's needs. Id., at 341. It then deviated fromthe
guidelines by 50% and awarded $2,000 to be paid to the

custodial parent and an additional $3,000 to be paid into a

trust fund. It gave no explanation for such a deviation. On

7




appeal, the Fifth District Court of Appeal found that the
standard of living established by the custodial parent
required only a $2,000 per nonth paynent and dispensed with

the trust fund. Id., at 344

The | egislature provided guidance for the type of
circunstances which would allow a trial court to deviate from

the schedules as follows:

(11) The court may adjust the m ni num
child support award, or either or both
parent's share of the mninmum child
support award, based upon the followi ng
consi derati on:

(a) Extraordinary medical
psychol ogi cal, educational, or
dental expenses.

(b) I ndependent income of the
chil d.

(¢) The payment of support for
a parent which regularly has
been paid and for which there is
a denonstrated need.

(d) Seasonable variations in
one or both parents' incomes or
expenses.

(e) The age of the child,
taking into account the greater
needs of older children.

(£) Special needs that have
traditionally been net within
the famly budget even though




the fulfilling of those needs
W || cause the support to exceed
the proposed guidelines.

(g) The particular shared
parental arrangenment, such as
where the children spend a
substantial anount of their tinme
wth the secondary residential
par ent thereby reducing the
financial expenditures incurred
by the primry residenti al
parent, or the refusal of the
secondary residential parent to
becone i nvol ved in the
activities of the <child, or
giving due consideration to the

primary residenti al parent's
honemaki ng services. |f a child
has visitation with a

noncustodi al parent for nore
than 28 consecutive days the
court may reduce the anount of
support paid to the custodi al
par ent during the tinme of
visitation not to exceed 50
percent of the anmount awarded.

(h) Total available assets of
the obligee, obligor, and the
chil d.

(1) The inpact of the Internal
Revenue Service dependency
exemption and waiver of that
exenption.  The court may order
the primary residential parent
to execute a waiver of the
I nt ernal Revenue Servi ce
dependency exenption if the
noncustodi al parent is current
in support payment.




()  When application of the
child support gui del i nes
requires a person to pay another
person nore than 55 percent of
his or her gross incone for a
child support obligation fox
current support resulting from a
single support order.

(k) Any other adjustnent which
IS needed to achi eve an
equi tabl e result which  may
include, but not be limted to,
a reasonable and  necessary
expense or debt which the

parties jointly incurred during
the marriage.

There is no provision for a court, whether on the trial
or appellate level, to reduce a child support payment by 80%
based upon the standard of living which the custodial parent
al one can maintain. The statute itself establishes the |eve
of ‘need" for the child based upon the conbined incomes of the
parents. Section 61.30(6) in part states, “(t)he follow ng
schedul es shall be applied to the conbined net incone to
determne the mninum child support need.” (enphasis added),

The appellate court relied upon section 61.30(11) (k) to
justify its reduction. However, the entire section nust be
read together to achieve its intended result. In particular,

If a noncustodial parent spends nore than 28 consecutive days
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with the minor child, the court may reduce the award by no
more than 50% and only for that particular period of tine.
Section 61.30(11) (g). How then can a |ower court deem a
gui del i ne payment excessive and categorically reduce it by 50%
or 80% regardl ess of where the mnor child is actually
resi di ng? Therefore, none of the specific circunstances
allowed by statute were alleged or proven to justify either
the trial or appellate court's ruling.

Further, the trial court is allowed to deviate by only 5%
after considering all relevant factors "including the needs of
the child". Section 61.30(1) (a). Therefore, that the
custodi al parent can prove actual expenditures less than the
statutory guidelines permts the trial court to |ower the
amount by no greater t han 5%

Finally, in miller v. Schoy, 616 So. 2d 436 (Fla. 1993),

this Court held that in a nodification proceeding, an increase
in ability to pay is itself a basis for an increase in child
support. Id., at 438. Specifically, this Court stated:

W reject Schou’s argunent that nerely
knowi ng the child s needs as gleaned from
MIller's financial affidavit and know ng
that Schou has a substantial incone
sufficient to satisfy those needs is
enough to allow the court to nake a
support determnation. Wthout know ng

1l




Schou’s financial status it would be
impossible for the trial court to
determne the appropriate amount of the
increase in support to allow Schou's
child to share his good fortune. Sinply
informng the court that Schou could
provide a certain amunt of child support
did not provide the court with
information as to the anount of support
whi ch would be reasonable. Schou coul d
be making two hundred thousand dollar a
year or ten mllion dollars a year;

either would be sufficient to satisfy the
$3,000 anmount Schou said he could pay,

yet the amount of support awarded would
be drastically different in each case.

Id., at 438

Further, this Court found that the ‘child of a
multimllionaire would be entitled to share in that standard
of living" and noted that there is no maxi num award of support
even though a child' s needs are finite. Id. Therefore, this
Court has already decided a simlar issue in favor of
mandatory application of the guideline anobunt absent any
extraordinary ci rcunstances as contenpl ated by t he
| egi sl ature.

That a particular court disfavors the guideline amunt is
sinmply not an allowable ground for deviation. The uniformty
of child support throughout Florida based upon the parents'

ability to pay has been achieved through section 61.30 and the

12




gui del i ne anount

must be ordered in this case as well as al

others which do not «contain the specific

ci rcunst ances

contenplated by the

13
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CONCLUSION
Wherefore, the Attorney Ceneral of the State of Florida
respectfully requests that the Opinion issued in this cause
confirm the applicability of the requirement that the child
support guidelines be applied in all but the extraordinary
case as contenplated by the Florida |egislature.
Respectfully submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

/7 ~
By: (_é,;, ld[y&-v 0 ~(CMK

BARBARAA.  ARD
Assi stant Attorney GCeneral
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