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PREFACE
This brief is submtted on behalf of Respondents Peter
Matwi czyk, Esquire, the Admnistrator Ad Litem appointed to resolve
di sputes between Petitioners herein, Stephan Bitterman and Howard
Bitterman, as Co-Personal Representatives of the Estate of Irving
Bitterman, and Matwiczyk's forner law firm Mettler & Matwiczyk, in
opposition to Petitioners' petition to review a decision of the

Fourth District Court of Appeal. In Bitterman v. Bitterman, 685

So. 2d 861 (Fla. 4th DCA 1996), the Fourth District properly upheld
the judgment of the Palm Beach County Probate Court requiring the
estate to pay certain fees on statutory and equitable grounds.

In this brief, the Petitioners wll be referred to both by
nane, as "Petitioners," and as "Personal Representatives." M.
Matwi czyk will be referred to as "the Administrator".

The record in Fourth District Case No. 94-411 is referred to
herein Dby the designation "R." followed by a page nunber. The
transcript of the August 16, 1993 hearing is referred to herein by

the designation "Tr." followed by the page nunber assigned by the

court reporter.




STATEMENT OF THE FACTS

Respondents, Peter Matwiczyk, Esq. and Mettler & Matw czyk
submt the following statement of the case and facts, pursuant to
Rule 9.210(c), Florida Rules of Appellate Procedure, as Appellees
refuse to accept Appellants' Statement of the Facts contained in
the Initial Brief on the Merits ("Brief"), because it inconpletely
states the relevant facts, recites irrelevant facts, makes
al | egations unsupported by record citations, and is partially based
on inproper argument.

On June 1, 1992, the Administrator was appointed adm nistrator
ad 1litem in the estate admnistration of Irving Bitternan,
deceased. (R 41-42). The identity and appointment of Matw czyk
was agreed to by all parties, including stephan Bitterman. The
Admi nistrator was appointed to, in part:

a) represent the estate in responding to or
settling unresol ved aspects of a claim
and petition filed by the surviving
spouse .

b) review the facts and circunstances surrounding
the lifetine transfer of $40,000 from decedent
and spouse to one of the Co-Persona
Representatives and nmake a report as to how
much, if any, of said transfer he determ nes
to be a gift, and how nuch if any, he
determines to be an asset of the estate .

(R at 41-42).

The Administrator retained his then lawfirm Appellee
Mettler & Matwiczyk, to act as his counsel in connection with the
estate. In a letter dated July 9, 1992, which counsel for the

Personal Representatives received, the Admnistrator specifically

stated the terns under which he and his law firm woul d render
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services. (R 680). In that letter, the Admnistrator set forth

that he would charge the estate solely for time expended.  The

letter set forth the hourly rates for the Adm nistrator, and other

lawers in his office. The letter also stated:

If this proposal is not satisfactory to your client

and to his brother, | would like each of you to |et
me know i mediately so that | 'can wthdraw as
Adm ni strator Ad Litem. I am not going to get

nmyself into a position where | end up in a fee fight
wi th stephan and Howard over ny tine, Ny hourly
rates or whether | wll be conpensated for any tine
| spend in getting Court approval for mnmy fees.

Please let ne know whether the beneficiaries agree

to the terns set forth in this letter. [f they do
not, | will inmediately petition the Court to
wi t hdr aw.

Neither of the Personal Representatives stated any objection to
the terms of the letter.

Shortly after the Admnistrator's appoi nt nent, the
Adm nistrator net with all other counsel in the case to determne
whether the outstanding matters in the case could be resolved.
(Tr. 125, 142, 143). At that point, "it becane fairly clear" to
the Adm nistrator that he myag in the mddle of a hornets' nest and
that it was going to be very difficult to get an agreenent anong
all three parties as to all of the issues." (Tr. 125). In short,
the Adninistrator "had gotten a flavor for this case after 30 days
and the flavor that (the Admnistrator) got was that even the
smal lest detail was worthy, in the parties' mnd, of Ilitigating
over." (Tr. 135).

The Adninistrator's perception was based not only on his

meetings with counsel, but also on evident famly turnoil resulting




from a number of events that occurred prior to the Admnistrator's

appoi nt ment . For exanple, Petitioner Stephan Bitterman, who is a
practicing lawer, in his capacity as co-personal representative,
had instructed his counsel, Brian O Connell, Esquire, to object to

his own nother's Petition for Famly Al lowance, her claimfor
rei mbursenent of funeral expenses, her use of decedent's (Stephan's
father and his nother's husband) cars and her Petition for
Decl aration of Honestead. (Tr. at 34-35; 49-51). Petitioner
Stephan Bitterman also disputed that his only sibling, co-personal
representative and Petitioner Howard Bitterman's ownership of the
decedent's co-operative apartnment, as well as a lifetime gift from
the decedent of $30,000.00 to Petitioner Howard Bitterman. (Tr.
at 49, 55). Petitioner Steven Bitterman had further raised the
I ssue that any bequests to his nother and to Petitioner Howard
Bitterman under the decedent's wll should be voided on the theory
that they had nurdered the decedent (Petitioners Stephan and Howard
Bitterman's fat her). (Tr. at 55). Finally, following the
decedent's death, the nother, Annette Bitterman (decedent's w dow),
on one occasion called the police to renove Petitioner Steven
Bitterman, her son, from her hone. (Tr. at 33, 49).

Further, prior to the Admnistrator's appointnment, co-personal
representatives and Petitioners Stephan and Howard Bitterman had
both been represented by John Seversen, Esquire, who subsequently
withdrew from representation, advising Petitioners that he could

not represent both of them anynore because a conflict had arisen

between them as co-personal representatives. (Tr. at 41). The




Adm nistrator further |earned that Petitioners had each obtained

separate counsel: Petitioner Howard Bitterman retained Patrick
Wei denbenner, Esquire, while Stephan Bitterman retained Brian
O Connel |, Esquire. (Tr. at 34).

The Adm nistrator also discovered that Petitioner Howard
Bitterman had signed a Petition for Renoval of Co-Personal
Representative (Petitioner Stephan Bitterman). In that Petition,
Howard accused Petitioner stephan Bitterman of inproper acts in
connection with the estate admnistration, including that
Petitioner Stephan Bitternman:

Caused the estate to incur excessive and unnecessary
legal and other administrative  expenses, and
additionally, prior to settlenentwiththe surviving
spouse, exposed the estate to a claimfor legal fees
and costs incurred by the spouse.

He has caused the estate to incur needl ess expenses
by going on ®witch hunts" to support a claimfor
mal practice against professionals dealing with the
estate and decedent in his lifetine.

He has made charges of inproper actions against, or
to, all professionals dealing with this estate, and
exhibited such a hostile attitude toward heirs and
other persons working with this estate that it has
resulted in an atnosphere which nmakes it nore
difficult to achieve an orderly, efficient
admnistration of this estate.

As |late as June 1992, he attenpted to condition any
settlement of disputed matters on all attorneys not
being paid for legal fees after March 1992.

After demanding a statement from the attorney for
his co-personal representative, he refused to
approve payment: then objected to it being heard at
a specifically set hearing, saying he needed nore
time to review and perform discovery on the matter,
but did not do so before the tine it was next set
for hearing.




(R 718)°
Accordingly, upon neeting with counsel for all of the parties,

"[ijt became clear to (the Administrator) in July of 1992 that the
matter was not going to settle."  (Tr. 125). Therefore, at or
about that tinme the Adnministrator let counsel for the parties know
he

intended to charge his tine as for services as
fiduciary and intended to charge for lawers tine
as hourly at (the Admnistrator's firms) standard
hourly rates. | f any person, any party had a
conpl aint about that (the Adm nistrator) asked that
they let (him know so that (he) can petition the
court to resign as Admnistrator ad litem because
(he) didn't want to %et into a fee fight . . . down
the road. After (he) wote that letter nobody
conpl ained, (Tr. 135-136; R 680).

Thereafter, the Adm nistrator

determned that the nost expeditious way to nove
this thing along would be to file appropriate
responsive pleadings of the mtterthatwere pending
in accordance with the charge t hat (the
Admi ni stratorz) was given by Judge Rudnick and
i mmedi ately be forced to address them and either
given those natters their full attention and try to
resolve them or else have them determned by the
court. (Tr. 125).

In ensuing estate proceedings, the Adm nistrator
was really the focal point to nove this matter

al ong. (The Admnistrator) had to carry the
| aboring oar as far as conplying with pretrial
procedure (the Admnistrator) . . . had to organize

the parties for purposes of trying to stipulate, tho
get exhibits, wtness lists, "etcetera . .. (the
Adm nistrator) spent a lot of time dealing with the
various lawers . . . (the Admnistrator was)
dealing with six or seven different |awers, it was
not a routine task to try to get people to agree

"Petitioner Howard Bitterman tried to explain away the
statements he made in that Petition at trial, even thougzh he had
signed the docunment under penalty of perjury. r. 289-299).




and meet and get their schedules straight. (Tr.
126-127).

Even given the hardships inherent in dealing with so many
antagonistic parties, during the discovery period the Admnistrator
tried to nove the parties toward settlenent. (Tr. 126). However,

[tlhe discovery phase of the litigation did not
proceed snmoothly. In alnmost every case, as would
appear in the court file and . . . as reflected in
(the Admnistrator's) tinme records, every time (the
Adm ni strator) propounded a discovery request to
Stephan Bitterman (the Admnistrator) had to file
a motion to conpel . . . it was never easy. [t was
always a struggle trying to get the discovery (the
Adm nistrator) was entitled to. (Tr. 126).

During that time, the parties were exchanging settl enent
proposal s. The Adm nistrator did not review the settlenent
proposals personally, but his counsel did and reported their
contents to the Admnistrator. (Tr. 142). A settlenment agreenent
resol ving the issues between the estate and Annette Bitternman
(Petitioners Stephan and Howard Bitterman's nother and decedent's
wife) was finally executed on Cctober 22, 1992 (R 317-397).
Petitioners Stephan and Howard Bitterman were unable to resolve the
di spute between themregarding the $40,000.00 lifetine transfer
from the decedent to Stephan. (R 321-22).

On Decenber 8, 1992, the Admnistrator filed a Petition for
Di scharge, stating in part as grounds that Petitioner Stephan
Bitterman had retained new counsel to dispute the Admnistrator's
f ee. (R 419-425). The Petition explained that

Al'though the Admnistrator has not conpleted
hi's duti es, it appears, under the
circunst ances that the co- per sonal
representatives object to the Admnistrator's
continued participation in these proceedings.

1




* * *

One of Stephan Bitterman's several |awyers has
gone so far as to threaten that Sstephan and
his counsel wll challenge the Admnistrator's
fees and that they view any further

participation by the Admnistrator as
unnecessary, despite this Court's  Oder
directing the Admnistrator to participate.
The Adm nistrator cannot effectively discharge
its duties under these circunstances.

Stephan Bitterman currently has three separate
lawyers. He is represented by Brian O Connell
of the law firm of Boose Casey in his capacity

as personal representative. He is also
represented by Patrick Gent of the law firm of
Hel nri ch, rdon & Batchelder in his
i ndi vi dual capacity. Stephan is also

represented by Neal Knight of the law firm
All'ey, Maass, Rogers and Lindsay in his
capacity as co-personal representative. M.
Knight has notified the Admnistrator that he
has~  been retained to  challenge the
Adm nistrator's f ees, even t hough the
Adm nistrator has never disclosed his fees to
Stephan Bitterman and accordingly, there would
be no basis for Stephan Bitterman to chall enge
those fees, at least until he knows what they
are. Mreover, it appears to be inappropriate
for Stephan Bitterman, as per sonal
representative, to question or challenge fees
of an Admnistrator when the sole reason for
the Adm nistrator's appoi ntnent was the co-
personal representatives’ conflicts which this
Court f ound prevent ed t he efficient
adm nistration of the estate.

It is perfectly clear that Stephan Bitterman's
tactics as reflected in the attached letter

from Neil Knight are designed to frustrate
this court *s O der appoi nting the
adm ni strator ad litem by using the inplied
threat of a fee dispute to coerce the
admnistrator ad litem into inactivity.

The Administrator is faced with a Hobson's
choice of following this Court's directive and
discharging its duties on the one hand, or on
the other hand, acquiescing to pressure by the
beneficiaries.




Stephan Bitterman is a |lawer admtted to
practice in New York State. He and his
counsel are well acquainted with the Florida
Suprenme Court's decision in ln re Fstate of
Platt, 586 so. 2d 328 (Fla. 1991). Stephan
Bitterman is also famliar with the portion of

the Platt decision which, under limted
circunstances, will deny counsel fees for

seeking fees. Stephan Bitterman now has three
separate Florida |lawers working for him two
of which represent himin his capacity as
personal representative. Once of those firns,
it aﬁpears, Is retained for the sole purpose
of challenging fees.

Under these circunstances, the Admnistrator

requests that this Court discharge him and

award the Admnistrator and his counsel a fee

for their services. (R 419-425).
On January 21, 1993, the Admnistrator and his counsel submtted
a bill for their fees. (R 681; Tr. 136). Thereafter, on April
14, 1993, the Admnistrator submtted a detailed statement of his
and his counsel's fees to George Od, Esquire, counsel for
Appel | ant s. (R 683; Tr. 136-137).

Before the Admnistrator submtted the detailed statenment, on
March 5, 1993, Petitioner Stephan Bitterman, individually and as
co-personal representative, filed a Petition for Determnation of
Reasonabl e Conpensation of Admnistrator Ad Litem, and Attorneys
enpl oyed by estate. (R 499-505). On April 16, 1993, Petitioner
Stephan Bitterman filed an affidavit in connection with an
application to be admtted pro hac vice to participate int he
matters before the court. (R. 560-561). In the affidavit,
Petitioner Stephan Bitterman alleged that the admnistrator had

coomtted "a gross breach of fiduciary duty." (Tr. 25). The

Adm nistrator believed that the affidavit constituted an accusation
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of malpractice by Petitioner Stephan Bitterman against the
Adm nistrator. (Tr. 25).

By the time of the hearing on fees, Petitioners Stephan and
Howard finally could agree on one thing: that they did not want
to pay all of the Admnistrator's and his counsel's fees. The
Petitioners became co-petitioners in order to challenge the
Adm nistrator's and his counsel's fees.

At trial, the court heard testimony from the Adm nistrator
regarding the statements he and his counsel submtted for their
fees. (Tr. 137-138). Petitioners argued at trial that "{t]lhe
primary concern we have with (the Admnistrator's) fees as of the
time he was discharged, he had not subnmitted a bill which detailed
what his services were."™ (Tr. 20). Petitioners further argued

that "the problem with (the Admnistrator's) services is that there

was never a tine when he submitted a bill to the estate which said
these are the services | rendered for the estate, if you pay nme
these, these are listed in detail, we're done with it. Every tinme

the services were detailed there was some kicker on the charges."”
(Tr. 21). Petitioners concluded that "[{w)ith regard to the actual
services, what we contend the actual services that (the
Adm nistrator) rendered to the estate, sone $20,000.00, we don't
believe that is too far off from what he is entitled to," (Tr.
21).

Petitioners further stated that the Admnistrator's "services
could have been nore efficiently rendered."” (Tr. 21). However,

Petitioners added that they did not "think (the Admnistrator's)
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basi ¢ nunber is too far off. The primary concern we have is
charges he has for services beyond the services he rendered to the
estate when he was through." (Tr. 22).

The Admnistrator and his expert wtness detailed the time
spent follow ng discharge. According to that testimony, the post
discharge time for the fiduciary and his counsel fell into four
cat egori es: 1) transition to shift legal authority from
Administrator, back to personal representatives (four hours); 2)
time spent to successfully extricate the Admnistrator from
Stephan's attenpt to include the Admnistrator in his petition
under Section 733.6175, to determne fees (approximtely 10 hours);
defendi ng against Stephan's threats of surcharge and allegations
the Admnistrator was guilty of a gross breach of fiduciary duty
(34 hours); and 4) preparing for the fee hearing which led to the
final judgment (40 hours). (Tr. 167-175). The mgjority of post
di scharge tine was spent defending against Petitioner Stephan
Bitterman's allegations and assuring an orderly transition from the
Administrator to the personal representative. Stephan did not
of fer any evidence to counter the allocation of post discharge
time. Petitioners presented no expert testinmony, nor did they ever
explain what fees -- other than those post-discharge -- the
Adm nistrator was not entitled to.

Therefore, at trial Petitioners' main conplaint was directed
in general terns to the Admnistrator's post-discharge tineg,
wi thout any specifics, as well as the manner in which he rendered

bills. Notwithstanding Petitioners' objections to the nethod by
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which the Admnistrator rendered bills, the amount of any so called
"kickers"| and the inclusion of post-discharge time, the trial
court found that the amount the Adm nistrator and his counsel were
requesting was reasonable and awarded that amount to the
Adm ni strator and his counsel. (R 663-668).

Petitioners appealed the judgnent to the Fourth District Court
of Appeal. That court affirmed "the trial court in all respects."”

Bitterman v. Bitterman, 685 So. 2d 861, 867 (Fla. 4th DCA 1996).

In considering the Admnistrator's fees, the Fourth District quoted
extensively from the July 9, 1992 letter (R 680), noting that
"[nJo one objected to the terns as contained in the
correspondence”. Id. at 863.

The Fourth District next determned that Section 733.6171,
Florida Statutes (1993) was applicable to the dispute. 1d. at 865.
Applying the statute, that court expressly found no abuse of
discretion in the trial court's finding that nthe attorneys' hourly
rates and total hours expended on behalf of the estate were
necessary and reasonable." 1Id.

The Fourth District further held that the fees the
Adm nistrator incurred in establishing his fee were awardable on
two grounds: First, wunder Section 733.6171; second, under the

authority of In re Estate of Duval, 174 So. 2d 580 (Fla. 2d DCA

1965) . Id. at 866. That court held "that it was in the trial
court's discretion to award such additional fees to (the
Adm ni strator) for the inordinate legal effort required in

obtaining a contested judgnent for attorney's fees." 1d.
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ARGUNMENT
PONT | = BITTERVAN AND WLLIAMS COLLEGE
DO NOT CONFLICT, AND THI S COURT SHOULD AFFI RM
Bl TTERVAN BECAUSE SECTION 733.6171 FLORI DA
STATUTES (1993) WAS NOT APPLIED

RETROACTI VELY, AND |IT WOULD NOT BE
UNCONSTI TUTI ONAL  TO SO APPLY THE STATUTE

Section = 733.6171  does  not require  retroactive
appl i cation.

Section 733.6171, is applicable to this case, but its
application does not result in the retroactive operation of the
statute. Instead, the statute recognizes that proceedings to
determine conpensation "are a part of the estate adm nistration
process", which does not conclude until the court enters an order
of discharge. Florida Statutes §733.6171(7) and (8). Thus, while
in sone cases courts refuse to apply statutes retroactively where
such application inposes "a new or increased obligation, burden or
penalty as to a set of facts after those facts have occurred,"?

applying 5733.6171 in this case does not present such a situation.

'Respondents have organized the argunents in this brief as
they appear for two reasons. First, the argunents correspond to

Petitioners' argument order. Second, this Court exercised its
discretionary jurisdiction, to reviewthis case in |light of the
Wllians College |ine of cases. But for, the two foregoing

reasons, _ResFondents woul d have ordered argument in this brief with
its equitable argunents first because those argunments are
di spositive here, without regard to Section 733.6171.

31,, Ross, Inc. v. Roberts Construction Co., 466 So. 2d 1096,
1098 (Fla. 5th DCA 1985); See also, St. John's Village I, Ltd. v.
Departnment of State, 497 So. 2d 990, 993 (Fla. 5th DCA 1986)
(retroactive application invalid because statute inposes "a new
obligation . . . in connection with previous transactions").
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Section 733.6171 recognizes that a proceedi ng determ ning
conpensation is part of the estate admnistration process. The
statute further recognizes that the cost of proceedings to
determne conpensation are |likewise a cost of the estate
admnistration process, and therefore should be paid fromthe
assets of the estate as an expense of admnistration. Because
proceedi ngs to determ ne conpensation are part of the estate
administration process thenselves, a statute which provides that
attorneys fees are costs recoverable as costs of that process
cannot constitute inposition of a penalty as to a set of facts
after those facts have occurred. In short, 5733.6171 calls for
conpensation for fees expended as part of the estate adm nistration
process while the facts giving rise to the fees are occurring. In
fact, once a court proceeding to determne conpensation has been
conmenced, an estate is not obligated to pay a fiduciary, or his
or her attorney, any amunt until after the procedure -~ which is
part of the estate admnistration process -is conpleted and the
reasonabl eness of the fees has been determ ned. Because the
occurrence of the facts are ongoing as part of the estate
adm ni stration process, §733.6171(8) does not call for the
retroactive application of the statute, but rather calls for
prospective application to an ongoing estate admnistration
process. AS  such, because 733.6171 cannot be applied
retroactively, its application in this case cannot be

unconstitutional.
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Even if 1733.6171 were retroactively applied, such
application 4is not unconstitutional.

Cearly "[a] statute which is either renedial or procedural
can be applied retroactively." Nassau Square Assoc. V. |nsurance
Commi ssi oner, 579 So. 2d 259 (Fla. 4th DCA 1991). A renedi al

statute is one that is "designed to correct an existing |aw,
redress an existing grievance, or introduce regulations conducive
to the public good." This Court further recognized that a renedial
statute gives m"a party a node of renedy for a wong, where he had
none, or a different one, before." Id.: St. Johns Vvillage | Ltd.

v. Departnment of State, 497 So. 2d 990, 993 (Fla. 5th DCA 1986)

("[bly definition, a renedial statute is one which confers or
changes a renmedy; a renedy is the neans enployed in enforcing a
right or redressing an injury"). If a statute is renedial, it
oper at es "retrospectively in the sense that al | pendi ng
proceedings, including matters on appeal, are determned under the
law in effect at the time of decision rather than that in effect
when the cause of action arose or sone earlier time." Fogg V.

Sout heast Bank, N.A., 473 So. 2d 1352, 1353 (Fla. 4th DCA 1985).

Section 733.6161 is clearly a remedial statute, so that any
retroactive application of the statute would be proper. Wi | e
5733. 6171 does not deal with a "cause of action" in the usual
sense, it nonetheless provides a node of remedy for a wong and

redresses an existing grievance. In In re Duval's Estate, 174 So.

2d 580, 587 (Fla. 2d DCA 1965), the Second District recognized that
"those performng services on behalf of the estate™ could "be put

to unnecessary expense and labor in order to be conpensated
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therefore,"” The court further recognized that professionals
performng services on behalf of the estate are:
Al too often . . . unwittingly confronted
W th an unctuous attitude on the part of
professional admnistrators and executors who
make a great pretense of service to the estate
by taking exception to the amount of the fee
al l owabl e as reasonable conpensation for the
services . . . while being careful to insist

on the last ounce of flesh so far as their own
fees are concerned. Id.

The court further held that "the extraordinary services
required of (admnistrator's counsel) in consequence of the nature
of (admnistrator's) steps in resisting (admnistrator's counsel's)
petition for conpensation, affords a proper and adequate basis for
the award of attorney's fees and court costs to (admnistrator's
counsel ) as provided by" the trial court's order. 1Id. Because in
Duval the admnistrator failed to establish that his counsel's fee
shoul d be reduced, fees for seeking fees were pernmitted. 1d.°

Petitioners base their attack, in part, on the award of "fees

on fees™ on this Court's statement in |n re Estate of Platt, 586

so. 2d 328, 336 (Fla. 1991), in dicta, that the hours that the co-
personal representative's attorney spent collecting his fee were
not conpensable. First, Platt did not specifically address whether
the fees that the co-personal representative's attorneys expended
in collecting the co-personal representative's fee were awardable.

Thus, Platt did not prohibit the trial judge here from awarding the

‘The court also rejected the administrator's clainms that he
was denied due process of law  Id. at 589.
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Administrator's counsel their fees incurred in collecting the
Adm nistrator's fee.

Moreover, Platt actually only considered the issue of "whether
Section 733.617 allows 'reasonable conpensation' for attorneys and
personal representatives to be conputed solely on the basis of a
fixed percentage of the anmount of the probate estate.” Id. at 331.
(emphasis in original). However, parties such as Petitioners have
seized on language in Platt which is clearly not essential to this
Court's hol di ng. Thus, the legislature, by enacting 733.6171,
sought to remedy the inequitable situation described in puval and
the general confusion that Platt created, whereby professionals
enployed to perform services on behalf of the estate could be
subj ected to expensive, protracted litigation in attenpting to
collect their fee, wthout any conpensation for the time expended
in collection.

In fact, the trial court considered just such a situation
bel ow. Here, the Adm nistrator spent a great deal of time
attenpting to collect his and his attorney's fees, even though
Petitioner did not have a serious objection to the fees in the
first instance. Petitioner recognized his ability to require
professionals to litigate the amount of their fees and he used the
Platt decision as an offensive weapon against the Admnistrator.
The conclusion is inescapable since Petitioner hired a lawer to
question the Admnistrator's fees before he even knew the amount
the Admnistrator would request. Petitioner's fee dispute with the

Admi ni strator was not brought in good faith. Cearly, the concerns
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the Second DCA expressed in Duval remain a concern for individuals
such as the Admnistrator. Cbviously, 5733.6171 was enacted by the
legislature in an attenpt to renedy a situation like this one.

The WIlliams College cases do not dictate a different
result in this aase.

The decision in WIllianms College v. Bourne, 670 So. 2d 1118
(Fla. 5th DCA 1996) (WIllianms College I11) is distinguishable from

Bitterman. Specifically, in the WIllianms College line of cases the
personal representative petitioned for discharge on June 29, 1990
and requested $125,175.54 in attorneys' fees for his counsel.

Wllians College III at 1119. Wllians College, the residuary

beneficiary named under the will, objected to the fee request. Id.
The basis of the objection was that the personal representative's
requested fee was cal cul ated pursuant to a percentage fee contract,
which WIllianms College's attorney had nmaintained throughout the

proceeding was not binding. WIillians College v. Bourne, 625 So.

2d 913, 914 (Fla. 5th DCA 1993) ("william Colleqe 1I"). In My
1991, the probate court overruled the objection and awarded the

requested fee. WIlianms College Il at 11109. Wllianms College

appeal ed that order, which the Fifth District reversed by decision
dated Cctober 15, 1993 - 15 days after the effective date of
§733.6171.

On remand, the attorney for the personal representative
amended his petition for fees and calculated his fee based on the
portion of 5733.6171 that permtted an award to be based on the

value of the probate estate. WlIllians Colleqge v. Bourne, 656 So.

2d 622, 623 (Fla. 5th DCA 1995) ("Wllianms College II"). Although
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WIllians College objected to the constitutionality of the statute,
the probate court applied the new statute in awarding fees. Id.
Wlliams College again appealed, and the Fifth District reversed
once again noting that ®[(ajll of the services involved in this
appeal were rendered prior to the enactnent of §733.6171." Id.

Wiile Wllians Ccollege ||l was on appeal, the attorney for the

personal representative noved for paynent of the fees of the
attorney representing the personal representative's attorney in

connection with his fee petition. WIllians College Ill., 670 So.

2d at 1119. The probate court granted the personal

representative's attorney's notion, and WIlliams College once again

appeal ed. 1Id. at 1119-1120. The Fifth District reversed again.
Id. at 1121.

Qoviously, the facts in the Wllianms College cases are not

even remotely sinilar to those in Bitterman, Wile in Wllians
College Il, the Fifth District found that the retroactive

application of 5733.6171 would "substantially effect the rights of
the residuary beneficiary", there the probate court's application
of §733.6171 resulted in calculating the fee based on the value of
the estate, not on time charges. Qoviously, such is not the case
here.

Moreover, as WIllians College | reflects, the initial award

of fees occurred prior to the effective date of the statute.
Ther ef ore, §733.6171(8) by its explicit ternms precluded the
application of 5733.6171 (including the so called "fees on fees"

provi sion of subsection (7)). Here, the probate court awarded the
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fees after the statute went into effect, squarely within the

| egi slature's contenplation as evidenced by subsection 733.6171(8).

In Wllianms, it was only after the case went up on appeal only
to be twice remanded that the attorney for the personal
representative's attorney sought and obtained fees incurred in
establishing the attorney's fee. Again, that is not what happened
here. The trial court awarded fees pursuant to Section 733.6171
as authorized under subsection 733.6171(8).

Accordingly, the Adm nistrator does not disagree Wth
Petitioners' statenent that "williams is correct." On the facts

of the WIllians Collese line of decisions, 5733.6171 should not

have applied to provide for an award of "fees on fees", because
the attorneys' fees had previously been determ ned before the
effective date of 5733.6171, by order of court after notice.
Pursuant to subsection 733.6171(8), the legislature expressly

excluded the WIllianms cCollege situation from the operation of

subsection 733.6171(7).

Platt does not preclude recovery of attorneys fees expended
in establishing the Administratort's fee.

As noted above, even if this Court holds that the Platt_
decision and 5733.6171, Florida Statutes (1991) govern in this
case, Platt nonetheless would not bar an award of "fees oOn fees"
for establishing the Admnistrator's fee. The statement in Platt

that certain fees were "not compensable," Platt, 586 So. 2d at 336,

specifically referred to attorneys fees incurred in establishing

a fiduciary's attorney's fee - not the fee of the fiduciary.
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Notably, the WlIllianms College decisions likewse dealt only wth

the fees of the fiduciary's attorney - including those incurred in
establishing the attorney's fee.

In Bitterman, the Fourth District considered a different set

of facts. The Adm nistrator was seeking to establish two different

f ees: his own, and those of his counsel. Bitterman, 685 So. 2d
at 864. In Bitt , the Fourth District did not reach the

question of whether the probate court erred in awarding the
Adm nistrator attorneys fees incurred in establishing his ow fee,
because the issue was not raised. Accordingly, the WIllianms

Colleqe decisions are not in conflict wth Bitterman on that issue.

PO NT ||

THE TRIAL COURT'S FI NAL JUDGVENT
SHOULD BE UPHELD ON EQUI TABLE GROUNDS

Bitterman shoul d be uphel d because Petitioners
are equitably estopped from chall enging the
award of fees on fees and because Petitioners
entered into an inplied contract that the
Adm nistrator wasentitled to seek "fees on
feeasm,

As noted infra, the Fourth District cited to a July 9, 1992
letter fromthe Admnistrator to Petitioners' counsel, stating that
If any beneficiary was inclined to litigate over his and his
counsel's fees, he would seek the fees incurred in establishing his
fee. (R 680). The letter further specifically stated that "[i]f
this proposal is not satisfactory to your client and to his
brother, | would |like each of you to |l et meknow i medi ately so

that | can withdraw as Administrator Ad Litem." (R 680). As the
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Fourth District recognized, "[n]Jo one objected to the terns as

contained in the correspondence." Bitterman. 685 So. 2d at 863.°

It is well settled that "[t]o create a contract by inplication

there must be an unequivocal and unqualified assertion of a right

by one of the parties, and such silence by the other as to support

the legal inference of his acquiescence." Kanter v. Safran, 68 So.
2d 553, 559 (Fla. 1953). Moreover,

"Equitable estoppel is the effect of the
voluntary conduct of a party whereby he is
absol utel¥ precluded, both "at law and in
equity, rom assertlng rights which perhaps
have otherw se existed, either of property, of
contract, or of rerredy, as agai nst anot her
person, who has in good faith relied upon such
conduct, and has been | ed thereby to change
his position for the worse, and who on his
part acquires some corresponding right, either
of property, of contract or of renedy."

State ex. rel. Watson v. Gay, 48 So. 2d 84, 87-88 (Fla. 1950).

The acts or conduct necessary to create an estoppel need not be
positive, and a failure to speak can be the basis for an estoppel

when there is a duty to speak. Richards v. Dodge, 150 So. 2d 477,
481 (Fla. 2d DCA 1963).

While the trial court did not address the issues of equitable
estoppel or inplied contract, this Court considers the entire case
on the nmerits. Bould v. Touchette, 349 So. 2d 1181 (Fla. 1977).
Accordingly, this Court can affirm Bitterman, even on grounds
expressly not considered below. See, Applegate v. Barnett Bank of
Tal | ahassee, 377 So. 2d 1150, 1151 (Fla. 1979) (the "final judgment
of the trial court could well be wong in its reasoning, but the
decision of the trial court is primarily what matters, not the
reasoning used. Even when based on erroneous reasoni ng, a
conclusion or decision of a trial court will generally be affirned
if the evidence or an alternative theory supports it").
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Accordingly, equitable estoppel "is present when a person
attenpts to change his position after representing a contrary
position to another who reasonably relied upon the representation
and who would suffer substantial injury if the inconsistent
position were permtted to be successfully asserted.” Head v.
Lane, 495 So. 2d 821, 824 (Fla. 4th DCA 1986). Failure to speak
when there is a duty to do so "can be a representation relied upon
by a party clainmng estoppel." Id. Wth regard to the duty
question, "[(f]jrom earliest cases the Florida Suprene Court has
applied the doctrine of estoppel as a result of silence when common
honesty and fair dealing demanded that a person estopped should

have spoken." Davis v, Evans, 132 So. 2d 476 (Fla. 1st DCA 1961)

(citations omtted).

Her e, Petitioners should be estopped® altogether from
contesting the Administrator's attenpts to recover the attorneys'
fees incurred in collecting his owm fee and his attorneys' fees
(the "fees on fees"). The Admnistrator made it abundantly clear
in July 1992 that he would continue to serve only if the
beneficiaries bearing the inpact of his fees -- the Petitioners -
- agreed that he would be entitled to "fees on fees" if a dispute
over fees ensued. In response, Petitioners did nothing save for
accept the benefit of the Admnistrator's service. Petitioners did
not object to the July 9, 1992 letter's terms, nor did they respond

in any way other than to allow the Admnistrator to continue

®or should be bound under an inplied contract.
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fulfilling his duties. Because Petitioners did not respond, the
Adm ni strator reasonably believed that Petitioners had no objection
to his right to obtain "fees on fees" in the event of a fee
di spute. See, Harbor House Partners, Ltd. v. Mtchell, 512 SO 2d
242, 243 (Fla. 3d DCA 1987) (defendant's belief that plaintiff had

no objection to termnating |ease pursuant to hardship letter
requesting unfavorable response reasonable where plaintiff did not
respond to letter).

That Petitioners had a duty to speak and object is obvious.
The O der appointing the Admnistrator specifically states that it
is based on the "Co-Personal Representatives' Petition for
Appoi ntnent of Adnministrator Ad Litem." (R. 41). Thus,
Petitioners specifically requested that the Admnistrator serve.
To hold that no duty to speak and object existed in circunstances
such as these would be patently unfair.’

The Admnistrator in good faith relied upon Petitioners'

failure to object, rendered substantial services and eventually

"Notably, in Platt this Court noted that the beneficiaries
made it clear, at the "commencement of the probate of the estate,’
that they would object to the percentage fee pro osed and that the
beneficiaries requested that accurate time recor be kept. Platt
586 So. 2d at 329. Li kewise, in WIIlianms Oolleqe I. WIIlianms
College at all tinmes disputed that a percentage fee was
appropriate. Wlliams College_|. 625 So. 2d at 914. Platt also
points out that those bearing the inpact of the fees had no vogjce
In selecting the professionals. Platt, 586 So. 2d at 336. That
is in stark contrast to this case in which the Adm nistrator was
appointed with Petitioner's consent, and the Admnistrator offered
Petitioners an opportunity to object to the terns the Admnistrator
proposed for paynent of his and his counsel's fees.
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found hinself enbroiled in a fee dispute.’ Had Petitioners
objected, the Admnistrator would have w thdrawn. Accordi ngly,
notwi thstanding Petitioners' silence in the face of the July 9,
1992 letter, and notwithstanding Petitioners' position -- as
expressed at trial -- that, wth regard to the Admnistrator's
fees, they did not "think (the Admnistrator's) basic nunber is too
far off,"® the Adninistrator was forced to expend the very "fees on
fees" that he sought to avoid. The prolonged appellate process in
this case anply evidences the Admnistrator's detrinental reliance.

In fact, Petitioners expressly stated that their "primary
concern . . . is charges (the Adm nistrator) has for services

beyond the services he rendered to the estate when he was

through."" Petitioners did not present any testinony -- expert or
otherwise -- or evidence that specifically identified any
unreasonable pre-discharge time charges. Instead, Petitioners

effectively caused the Admnistrator to incur substantial "fees on
fees" even though they could never enunciate for the trial court'
what amount of pre-discharge fees the Admnistrator and his counsel
were not entitled to. In other words, the Administrator ended up

in the very situation he sought to avoid by neans of his July 9,

8r. 419-425.
9Tr. 21.

WO, 22.

"Nor the Fourth District either.
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1992 letter. The Admnistrator has been prejudiced by Petitioner's
silence.

Because the Adm nistrator changed his position by refraining
fromw thdrawi ng based on Petitioners' failure to respond, the
Adm ni strator acquired a "corresponding right . . . of renedy."
Gray, 48 So. 2d at 88. The "corresponding right of remedy" in this
case is the right to "fees on fees," irrespective of Florida
statutory or comon | aw. See, Lambert V. Nationwide Mitual Fire

| nsurance Co., 456 So. 2d 517, 518 (Fla. 1st DCA 1958) ('"the

occasions for fashioning a renedy under the |abel of estoppel in
order to prevent injustice are too nunerous to count").

Bitterman is eorrect even if 5733.6171 did not apply

There is anple legal authority to support the trial court's
award of fees for the Admnistrator and his counsel and the Fourth
District's affirmance thereof. Long-established legal doctrines,
approved by this Court, long-standing statutory authority, as well
as the inherent equitable power of the probate court, each
i ndependently support the award of fees both prior to, and
following the Admnistrator's discharge.

In re Estate of Duval is Viable Precedent

In his closing statenent at trial and his nemrandum of |aw

submtted to the trial court (R e669-672), the Admnistrator cited

the Court to In re Estate of Duval, 174 So. 2d 580 (Fla. 2d DCA

1965) for the proposition that an award of fees to a person who

renders services to an estate is proper when a recalcitrant
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personal representative causes the person rendering services to
I ncur unnecessary expense and |abor in seeking those fees.

Duval is premised on the rule that counsel fees can be taxed
against a party because of the party's inequitable conduct. This
Court expressly acknow edged the "inequitable conduct” rule in

Florida Patients compensation Fund v. Rowe, 472 So. 2d 1145, 1148

(Fla. 1985). In Florida Patients Fund, this Court cited to

articles in the Florida Law Journal and Florida Bar Journal as
support for the inequitable conduct exception.
The earlier of the two articles concludes that according to
this Court:
m, . . Lrrespective of statute, contract
stipulation or f und, in except i onal
circunstances, Wwhere justified by inequitable
conduct, attorneys' fees may be assessed as
costs against the losing party.”
Wahl, "Attorneys' Fees Taxed Against a Party Because of his
| nequi tabl e conduet,™ 26 Fla. L.J. 281, 284 (1952). The nore
recent article, Wihl, "aAttorneys' Fees Taxed Agai nst Opposing
Party," 37 Fla. B.J. 220 (1963), explains that the doctrine has
been expanded. The article quotes extensively from Vaughn v.
At ki nson, 369 U S 527, 82 S. C. 997, 8 L.Ed. 2d 88 (1962), in
which the court allowed counsel fees based upon recalcitrant
conduct by a party.
Vaughn recognized that the », . . allowance of counsel fees
and other expenses entailed by litigation, but not included in the
ordinary taxable costs regulated by statute, is 'part of the

historic equity jurisdiction of the federal courts."' Vaughn, 369
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US at 530, 82 S. C. at 999; See, also, EED. Rich Co., Inc. v.
United States ex. rel. Industrial Lunber Co., lInc., 417 U S. 116,

129 n.17, 94 S. C. 2157, 2165 n.17, 40 L.Ed 2d 703 (1974) (Suprene

Court has "long recognized that attorneys' fees may be awarded to
a successful party when his opponent has acted in bad faith,
vexatiously, wantonly, or for oppressive reasons . . ."); Hall V.
Cole, 412 U.S. 1, 4, 93 s. ct. 1943, 1945, 36 L. Ed 2d 702 (1973)
(m. . . federal courts, in the exercise of their equitable powers,
may award attorneys' fees when the interests of justice so require

and federal courts do not hesitate to exercise this inherent
equi table power whenever 'overriding considerations indicate the
need for such a recovery'"). Accordingly, "it is unquestioned that
a federal court may award counsel fees to a successful party when

his opponent has acted 'in bad faith, vexatiously, wantonly, or for
Hall, 412 US at 5, 93 S C. at 1946

oppressive reasons.
(citations omtted).

In Hlton Ol Transport v. Ol Transport Co., 659 So. 24 1141,

1153 (Fl a. 3d DCA 1995), the Third District recognized the
judicially created "bad faith litigation" exception to the general

"Arerican Rule." According to Hlton G, "[a] court may award

attorneys' fees if one party has 'acted in bad faith, vexatiously,
wantonly or for oppressive reasons.'" Id. (citations omtted).
The Third District held that there are two distinct grounds for the
award of fees, "[bJad faith may be found either in the action that
led to the lawsuit, or in the conduct of the litigation." 1d.

(citations omtted). A fee award here is proper on either ground.
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Here, the trial court expressly held that "the difficult
circunstances presented by this case, which the Admnistrator and
his counsel encountered, in particular, justify the fee awarded
herein." (R 666)."

The Fourth District likewise held that Petitioners caused the
Adnministrator to expend "inordinate legal effort" and termed the
trial court's findings and analysis "well reasoned.” Bitternman

685 So. 2d at 866.

The evidence in the record anply denonstrates bad faith and
vexatiousness on both grounds (nature of litigation and conduct of
litigation). Petitioners' failure to respond to the July 9, 1992
Letter (r. 680), threatening litigation over fees wthout even
knowi ng the anounts, dilatory conduct during the litigation, and
then failing to present any evidence or even articulate an argument
to dispute the pre-discharge fees of the Adm nistrator and his
counsel are graphic exanples of Petitioners' oppressive conduct.
In light of the foregoing, the Fourth District was entirely correct

in relying on puval and affirmng the trial court.

“Additionally, while the Adnministrator did not raise Florida
Statutes 57.105, Boose Casey G Kklin Lubitz Martens Mbane &
O Connel |l ("Boose casey") was awarded fees under that statute b
the trial court, and the Fourth District affirmed. Bitterman, 68
so. 2d at 866. The Administrator and Boose Casey were simlarl

situated and co-parties at the trial, indicating that the tria
court's finding of frivolousness should apply equally to both
parties. In fact, as in Petitioners' Brief, at trial Petitioners

actually contested the reasonabl eness of Boose Casey's pre-
discharge fees, contrary to their efforts (or lack thereof)
regarding those of the Admnistrator and his counsel.
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petitioners' primary argument is that Duval is obsolete, and
has been overruled by platt. |In Platt, this Court went to great

lengths to explain Florida Patients Conpensation Fund v. Rowe, and

adopted the opinion as its rationale in Platt. It is unlikely this
Court intended to abolish the well-established common |aw rule of

Duval, which this Court approved in Florida Patients Conpensation

Fund, by nere dicta. Importantly, there is no indication Platt
presented vexatious or obdurate conduct sufficient to justify the
award of fees as is the case here.

Accordingly, while Petitioners' position that there is no
Florida common law basis for awarding "fees on fees" is based on
the Platt decision, the very decision that Platt relied on --

Florida Patients Fund -- refutes that position. To say that Duval

"can No longer logically coexist wth Platt" is plainly incorrect.

Florida Patients Fund recognized the correctness of Duval.

Here, contrary to Petitioners' assertions, Petitioners'
vexatious and obdurate conduct justified wutilization of puval's
"inequitable conduct" rule. As in Duval, Petitioners caused the
Adm nistrator to expend tine to sinply have his petition heard (Tr.
167~175). Petitioner Stephan Bitterman threatened surcharge and
made allegations of gross breach of fiduciary duty, causing the
Adm nistrator to expend nunerous hours (Tr. 167-175). Petitioner
Stephan Bitterman al so threatened the Admnistrator with a fee
di spute, and hired a lawer for that purpose, without even having

seen the amount of the Admnistrator's fees. (R 419-425).
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Wiat is nost alarmng about Petitioners' conduct is the
position they then took at trial: the Admnistrator's and his
counsel's fees were not "too far off" (Tr. 21); instead, now
Petitioners were conplaining about post-discharge tinme that they
caused the Admnistrator to expend. The Fourth District found it
"particularly pertinent” that in Duval, the appellant had nade
allegations that the appellees' fees "should be reduced
because of the acts of omssion or commssion in the perfornmance
of their legal services to the estate," but that the appellant
failed to establish any reduction and the record failed "to reveal

that appellant nade any serious effort by conpetent proofs to

sustain such allegations." Bitterman, 685 So. 2d at 866 (enphasis
added) . Clearly, as the trial court and the Fourth D strict
recogni zed, this situation cried out for application of the rule
enunciated in puval and the other authority cited above..
The Administrator's fees and his counsel fees
are authorized by statute
The source of paynent for the Admnistrator's and his
counsel's fees is governed by Florida Statutes §733.106."
Section 733.106(1) constitutes statutory authority for the trial
court to award attorneys' fees to the Admnistrator and his counsel

for seeking their fees when, as the trial court and district court

Burhe adnministrator is allowed reasonable conpensation for the
services rendered. The anmount of the conpensation and the assets
fromwhich it will be paid are within the discretion of the court.
F.S. 733.106." Basi ¢ Practice Under Florida Probate Code, The
Florida Bar (1995), Section 2.34, p. 2-24.
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determ ned, they were required to expend an inordinate |egal effort
to obtain a judgnent of their fees.™

Attorneys' fees are properly awardable as costs in a chancery
action, when, as in the present matter, the lower courts find that
the conduct of the opposing party was obdurate or vexatious. The
Duval holding works hand in hand with Florida Statutes §733.106(1),
and with the "inequitable conduct" rule announced by this Court in

Fl orida Conpensation Fund to authorize the award of fees in this

case.

Moreover, Florida Statutes 5733.609 provides that », . . [i]n
all actions challenging the proper exercise of a personal
representative's powers, the court shall award taxable costs as in
chancery actions, including attorneys' fees." The two |ower courts
each held, expressly, that Petitioner, Stephan Bitterman's actions,
as personal representative, were inproper. Thus, Section 733.609
constitutes a separate, independent ground for the award of fees,
as well as confirmation that Duval remains viable.

This Court's dicta statement regarding attorneys' fees for
seeking fees in Pplatt cannot extend to cases covered by Duval and
the sections of the probate code which expressly authorize the

probate court to award costs, including attorneys' fees, as in

“section 733.106(1) provides: "tn all probate proceedings
costs may be awarded as in chancery actions." Section 733.106(3)
provides: "an attorney who has rendered services to an estate may

apply for an order awarding attorney fees, and after infornal
notice too the personal representative and all persons bearing the
| npact of the paynent the court shall enter its order on the
petition."”
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chancery actions. This conclusion is required since this Court
acknow edged the viability of an award of fees against a

recalcitrant party or his counsel in Florida Patients. The dictum

in Platt should be limted to the facts of Platt, rather than have
a footnote in _Platt obliquely overrule well-established precedent.

Further, the Admnistrator's services both before and after
his discharge constitute a "benefit"™ to the estate because those
services effectuated decedent's intent. Thus, the services are
conpensabl e under Section 733.106. Article V of decedent's wll
directs the personal representative to pay all costs of
admnistration which would include fees for the admnistrator and
his counsel. "Benefit" to the estate, as used in Florida Statutes
§733.106 is not limted to an enhancement of an estate's value, but
also includes services which effectuate decedent's testanentary

intent. In re Estate of Lewis, 442 So. 2d 290 (4th DCA 1984).

The administrator and his counsel were entitled to be paid
reasonabl e conpensation for his time prior to discharge. Even
Petitioner concedes as much, and further concedes little dispute
with the Admnistrator's or his counsel's fees prior to discharge.
(Tr. 21). The trial court confirmed that the pre-discharge fees
were proper and, as such, fall squarely within the direction in
Article V of the will. Absent the extraordinary efforts of the
Adm nistrator and counsel to have those fees awarded, they would
not have been paid.

Petitioner Stephan Bitterman nmakes the argument t hat

litigation to determne fees wll not benefit the estate because
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the award of fees will result in the net dimnution of the estate's
val ue. (Pet. Brief p. 29). The same could be said as to the
paynent of a decedent's debts or taxes due from an estate.
Petitioner's argunent fails to recognize the broader nmeaning of
"benefit" to an estate, beyond nere nmonetary enhancement.
Moreover, Petitioner's argument confuses benefit to the estate wth
the benefit which accrues to an individual beneficiary of an
estate. The interests of the estate and the beneficiaries as to
paynent of adm nistration expenses are not congruent in this case.

Section 733.6175 is Not Applicable to the Admnistrator

Prior to trial, the Admnistrator successfully argued that his
fee petition was not covered by Section 733.6175. The trial, as
to the Admnistrator, was not held under that section.
Petitioner's wunrelenting attenpt to have the Admnistrator's fee
request governed by §733.6175 continue, even to this date, at great
expense of time and noney.

The Admnistrator petitioned for discharge and in the sane
petition, requested the court to award him fees. (R 419-425).
The Court entered an Order discharging the Adm nistrator and
reserving jurisdiction on fees. (R 430-431). Thereafter on Mrch
10, 1993 the Admnistrator filed a motion to set his fee petition
for hearing. (R 512-515). Two nonths after the Admnistrator
filed his request for fees, Petitioner filed his petition pursuant
to Florida Statutes 5733.6175, (R 499-505) but the Adm nistrator
successfully had the petition stricken, as to the Admnistrator.

(R 542-543). Petitioner again, tried to have the Administrator's
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fees and those of Boose Casey treated under his 733.6175 petition
but the trial court denied his request as to the Admnistrator.
(R 583). Petitioner then tried to have the Admnistrator's fee
petition consolidated with that of Respondent Boose Casey G klin
Lubitz Martens McBane & O Connell, under 733.6175, but again
Petitioner was denied. (R 569). Despite several unsuccessful
attenpts to have the Admnistrator treated under Section 733.6175,
Petitioner erroneously criticizes the Fourth District opinion as
to its understanding on Section 733.6175 (Pet. Br. 32). In fact,
Petitioner has conpletely ignored several trial court orders which
are part of the record and which indisputably establish that the
Adm nistrator is not governed by Section 733.6175. Al of their
arguments to the contrary nust be disregarded
By its own terms, Section 733.6175 does not apply to the
Adm nistrator or his counsel. The statute applies only to the
conpensation of the personal representative, or any person enployed
by the personal representative. The Adm nistrator was appointed
by the Court and his fee is awardable by the Court which appointed
hi m subject to objection by interested persons. The
Admnistrator's fee is governed by Section 733.106.
PO NT 11
PETI TI ONERS' ATTEMPT TO SHOW ABUSE
OF DISCRETION IN AWARD OF
PRE-DISCHARGE FEES TOTALLY LACKS MERIT

Despite the fact that Petitioners, at trial, stated that wth

regard to the Administrator's fees they did not believe his "basic

nunber is too far off" (Tr. 21) and that their "primary concern
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Is charges he has for services beyond the services he rendered to
the estate when he was through" (tr. 22), and notw thstandi ng
Petitioners' utter failure at trial to present any evidence
disputing the Admnistrator's pre-discharge fees, Petitioners now
woul d like for the Admnistrator to expend still nmore fees to once
again prove the reasonableness of his fee. Petitioners' position
graphical ly dermonstrat es the difficult ci rcumst ances the
Adm ni strator has endured and continues to endure.

Quite sinply, Petitioners still have not pointed to anything
in the record that would show an abuse of discretion. Al t hough
they now point to a discrepancy between a letter and a "conputer
run," they still cannot take the position -- nor did they at trial
-- that the pre-discharge fees were unreasonable. Petitioners'
unsupported argument for reversal and remand harkens back to their
position taken in late 1992 - early 1993: challenge the fee no
matter what the amount and no natter what the services rendered.

The Adm nistrator carried his burden and established the
reasonabl eness of his fee. This Court should affirm the judgnent

in his favor.
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CONCLUSI ON

This Court should affirmthe Fourth D strict, on nunerous
grounds. First, Petitioners' I nequi tabl e conduct est ops
Petitioners fromcontesting the Admnistrator's rights to seek
"fees ON fees". Petitioners’ inequitable conduct |ikew se
authorized the trial court to award "fees On fees" under Florida
common law and statutory |aw. Moreover, the trial court did not
apply Section 733.6171 (1993) retroactively, and, even if it was
so applied, to do so in this case would not be unconstitutional
given its remedial nature regarding "fees on fees." Finally, while

the Wlliams College line of cases may have been correctly decided,

they are not in conflict with Bitterman due to the strikingly
different set of facts in each case

Lastly, the Admnistrator specifically adopts and incorporates
herein all arguments contained in Respondent Boose Casey's Brief
on the Merits (Fla. S.C. Case No. 90,075) that pertain to the

i ssues discussed above,
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