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TATEM OF

This case is before this Court followng transfer from the
Fifth District Court of Appeals. The case was transferred follow ng
the filing of all briefs in the lower court. On April 23, 1997,
this Court ordered the Ofice of the Attorney General and the
Capital Collateral Representative to file sinultaneous briefs on or
before May 13, 1997.

On April 11, 1996, Wllians' pro bono collateral attorney
filed a "Mdtion for Costs" in which he sought ‘an order authorizing
reasonable funds to obtain and conpensate expert w tnesses and for
other litigation expenses necessary for the effective and conpetent
presentation of [WIliams'] post-conviction clains for relief.”
(R3-10) . After hearing the argunents of the parties, and after
Orange County and Wllians filed pleadings setting out their
respective positions, the trial court entered an order directing
Orange County to pay WIlians' litigation expenses. (rR78-9), Orange
County gave notice of appeal to the Fifth District Court of Appeals
on July 3, 1996. (r80)., The record was certified as conplete on

August 12, 1996. (R89).

SUMMARY OF THE ARGUMVENT

Wllianms is a prisoner under sentence of death who is




represented by pro bono counsel in his Rule 3.850 proceeding. The
[itigation expenses incurred by pro bono counsel (if they are
reinmbursed at all) should be paid out of Justice Admnistrative
Commi ssion funds rather than being borne by Orange County because
the result reached by the Circuit Court is contrary to the
statutory provi si ons invol ved. Al ternatively, the Capital
Col | at er al Representative shoul d be directed to assune
representation of WIlians, either exclusively or along with pro
bono counsel .
ARGUMENT
. THE LITIGATION EXPENSES oF WLLIAMS PRO BONO

COUNSEL SHOULD BE PAID IN THE SANE FASH ON AS SUCH
EXPENSES ARE PAID IN THE CASE OF CONFLICT_COUNSEI

WIlliams was convicted of nurder and sentenced to death for
the Novenber 7, 1980, nurder of Mary Elizabeth Robinson. This Court
affirmed that conviction and sentence on June 23, 1983. WIllians v.
State, 437 So0.2d 133 (Fla. 1983). |In 1986, WIIlians' present
attorney becane involved in this case on a pro bono basis, and
filed a motion to vacate the conviction and sentence.* (R4) That

motion remains pending and is the subject of the litigation expense

L

Pro bono counsel also represented WIlliams in a state habeas corpus
proceeding. WIllians v. Wainwright, 503 go.2d 890 (Fla. 1987).
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issue before this Court. This case is one of a limted nunber of
cases in which volunteer (or pro bono) counsel represent death-
sentenced inmates and, before its dissolution, received assistance
from the  now defunct Vol unt eer Lawyer's Resource Center
(hereinafter VLRC) . Few cases fall within the category of what can
be | abel ed “VLRC cases", and this Court has not spoken to the issue
of litigation expenses in this context. For the reasons set out
bel ow, either the Capital Collateral Representative (CCR) should
assume WIliams' collateral proceedings or the litigation expenses
incurred by Wlliams' volunteer attorney should bepaid in the same
way such expenses are paid when conflict counsel is appointed under
§27.703, Fla. Stat.

WIllians' volunteer counsel was assisted by the Vol unteer
Lawyers' Resource Center (hereinafter VLRC) until that entity
ceased to exist on March 31, 1996.2 (R4) How counsel cane to be
involved in the case is not apparent from the record, but there is
apparently no dispute that WIllians would be eligible for

representation by CCR were he not already represented by pro bono

2
Wlliams' nmotion for costs was filed shortly after V.L.R C. ceased
operations. (rR10)




counsel .’

Under common law, there is no nmechani smthrough which one
party is chargeable with the other's litigation costs. | nst ead,
provisions allowng the payment of another's costs are statutory
creations. See, e.g., WIf v. County of Volusia, No. 88,146 (Fla.
April 17, 1997); Board of County Conmmissioners, Pinellas County v.
Sawyer, 627 So.2d 757 (Fla. 1993). Under settled law, a county can
only be conpelled to pay costs which are nandated by statute.
County of Dade v. Sansom 226 So.2d 278 (Fla. 3d DCA 1969). No
provi sion contained within the Florida Statutes mandates that the
county pay the costs at issue in this proceeding.

Florida law is well-settled that cost provisions against the
state nust be expressly authorized by statute

It may be prem sed that at common |aw neither party
could be charged with the costs of the other, and
it was only by statute that such a charge cane to

be allowed, but even after that in England and in
this country the sovereign or the state was not
chargeable with costs, either in civil or crimnal
cases, unless there was express provision of law to
authorize it.

3
Wlliams' attorney opened his own practice in Septenber of 1992,
roughly three-and-one-half years before filing the notion at issue
in this appeal. The record does not reveal why the 3.850 notion has
remai ned pending since 1986




Buckman v. Al exander, 24 Fla. 46, 49, 3 So.-817, 818 (1888).* None
of the expenses ordered by the trial court are provided for by
statute, and that court was wthout authority to require O ange
County to pay those costs. The order of the lower court should be
set aside.

Under the statute creating CCR, a conflict of interest
triggers the appointnment of substitute counsel to represent the
inmate affected by the conflict. §27.703, Fla. Stat. Such appointed
counsel is conpensated out of funds ‘appropriated to the Justice
Adm nistrative Commssion." Id. There is no reason that WIIlians'
vol unteer counsel should be treated differently.

Because CCR is not representing WIIlianms, that organization
presumably has incurred no expenses related to this case, and has
a vested interest in not gaining Wllians as a “CCR client."
However, because funds appropriated to CCR are not exposed as a
result of Wllians' volunteer |awer's notion for funds, CCR has no
interest at all in the outcome of this litigation. Under the facts
of this case, CCR has received a windfall unless this Court orders
them to begin representing WIIlians. Because WIIlians' volunteer

| awyer is acting as the functional equivalent of ‘conflict counsel”

4
As used in WIf, the “gtate” includes the county.

5




(and is fulfilling the responsibility placed upon CCR), his
litigation expenses should be paid in the sane nanner as those of
any other conflict counsel. 5 The expenses incurred by WIIlians'
volunteer attorney should be paid out of Justice Admnistrative
Commi ssion funds rather than Oange County, Florida funds.¢

In his brief, WIIlians' counsel argues that "statutory and
decisional authority" dictates that the county is responsible for
WIIlians' post - convi cti on litigation expenses. However, the
authorities upon which Wllianms relies are all premsed upon there
being a constitutional right to counsel. No such right attaches at
the post-conviction stage, when the proceeding is civil in nature
and is an attack on a presunptively valid conviction and sentence.
Larnbrix v. Singletary, 21 Fla. L. Wekly S365 (Fla., Sept. 12,
1996) ; Col eman v. Thompson, 501 U.S. 722, 111 §.Ct. 2546, 115
L.Ed.2d 640 (1991); Murray v. G arratano, 492 U S. 1, 109 s.ct.
2765, 106 L.Ed.2d 1 (1989); Pennsylvania v. Finley, 481 U S. 551,

107 8.Ct. 1990, 95 L.Ed.2d 539 (1987). Because there is no right to

5
Presumabl y vol unteer counsel does not care about the source of
funds from which his expenses are paid.

b

Because these funds do not inpact CCR’g budget, CCR should not
oppose paynment out of Justice Adm nistrative Conm ssion funds
either.




counsel at the collateral attack stage, the cases and statutory
provisions relied upon by WIlliams do not control the result in
this case.

The trial court reached the conclusion that O ange County
should bear WIIians' litigation expenses based wupon its
interpretation that those expenses were for necessary personnel
required to operate the circuit court. §43.28, Fla. Stat. That
interpretation is possible only through a strained reading of that
statutory provision, which has not been extended beyond attorney
fees in cases in which there is a right to counsel.”

"It is axiomatic that al] parts of a statute must be read
together in order to achieve a consistent whole." T.R.v. State,
677 So.2d 270 (Fla. 1996). The stated intent of the Legislature is
that death-sentenced individuals wll be represented by CCR unless
there is a conflict of interest that necessitates appointment of
other counsel. §27.702, Fla. Stat. In this case, as set out above,
WIllians is eligible for representation by CCR--however, in holding
Orange County responsible for his litigation expenses, the trial

court extended §43.28, Fla. Stat., beyond its plain and ordinary

7
Attorney fees are not at issue because WIliams' pro bono counsel

has not sought to recover such. The only expenses at issue are
associated with expert wtnesses.




meaning to reach the result that an unspecified number of nental
state experts and investigators are “necessary personnel"” to the
operation of the Grcuit Court, with the result that the County was
ordered to pay their fees. The plain |anguage of the statute does
not support that statutory construction, and the trial court's
contrary interpretation fails. See, e.g., Perkins v. State, 682
So.2d 1083, 1085 (Fla. 1996). The lower court extended the
statutory provision to include expert wtnesses, when there is no
authority for holding that such witnesses are ‘necessary" at the
collateral attack stage, and when there is no constitutional right
to such witnesses in the first place. Such wtnesses do not fall
within the "necessary personnel” provision, and the statute shoul d
not be extended in such a manner.® See al so, County of Sem nole v.
Padilla, 470 So.2d 28 (Fla. 5DCA 1985) (County not responsible for
travel costs Public Defender incurred in connection with wtness
interviews.) This Court should set aside the order of the trial
court and either direct that CCR take over the representation
(exclusively or in cooperation wth present counsel), or direct

that WIIians' litigation expenses be paid from Justice

8

Wlliams' motion for costs sets forth the anticipated investigative
and expert testinony in considerable detail, while at the sane time
indicating that such wtnesses have not yet been retained.

8




Adm ni strative Comm ssion funds.

There is no statutory limtation on the Judicia
Adm ni strative Comm ssion that prohibits them from paying the
expenses at issue in this case, and, in fact, that is the nost
appropriate source of funds for use in this case (if CCR does not
take the case over) , §43.16, Fla. Stat. In view of the expressed
intent of the legislature that conflict counsel be paid from
Comm ssion funds, and in view of the statutory duty of the
Commi ssion to provide assistance to CCR it is in accord with the
plain meaning of the statutory provisions at issue to pay WIIlians'
litigation expenses fromthat source. In contrast, the result
reached by the trial court (that the experts are "necessary
personnel™) is a strained result (at best) that is wholly
inconsistent with the plain |anguage of the provision involved.
WIlliams' expenses should be paid from Justice Administrative
Conmi ssion funds.

Alternatively, rather than holding orange County responsible
for an anount that, at this time, is effectively unlinmted, this
Court should order the Capital Collateral Representative to assune
WIllians' representation, either exclusively or with pro se
counsel assisting. This result is particularly appropriate in light

of the conplaints raised by volunteer counsel regarding his |ack of

9




avail able tinme and resources. (ra-5) If there is no conflict
between Wllians and CCR, and the record is silent on this issue,
then CCR and volunteer counsel can jointly represent Wllians, wth
t he expenses being borne by CCR.®

Newl y-enacted §27.704(3)° specifically provides for such an
arrangement . Specifically, that statute authorizes the regional
capital collateral representative to:

Appoi nt  pro bono assistant counsel, who must be nenbers

in good standing of the Florida Bar, and who shall serve

Wi t hout conpensation at the discretion of the Capital

Col | ateral Regional Counsel Representative.
§27.704(3), Fla. Stat. Further, §27.704(2), authorizes the Capital
Col | ateral Regional Counsel to contract with private counsel who
are menbers in good standing of the Florida Bar for purposes of
providing representation to death-sentenced inmates. §27.704(2),
Fla. Stat. Both of those statutory provisions provide a means
through which present volunteer counsel can continue to represent
WIllians wthout incurring litigation expenses. New y- enact ed

§27.704 is a conplete solution to the issue before this court.

9
O course, if there is a conflict between WIlliams and CCR there
Is no question that conflict counsel nust be paid out of Justice
Adm nistrative Conmm ssion funds pursuant to §27.703, Fla. Stat.

10
A copy of the newy-enacted statute is attached hereto.

10




If this Court determnes that CCR should not becone involved
in this case, then WIllians' litigation expenses, regardless of the
source from which they are paid, should be calculated based upon
the guidelines applied in the case of conflict counsel.
Specifically, those guidelines linit nmental state experts to no
more than $150 per hour, with the caveat that local experts should
be used when possible. Further, those guidelines indicate that nore
than one expert will only be approved in the ‘rarest of
circumstances.”!! WlIlliams should not receive nore funds for
expenses than do inmates who are represented by conflict counsel,
and this Court should hold that the terms and conditions set out in
Judge Schaeffer's menmorandum apply to williamg.??

CONCLUSI ON

Based upon the foregoing argunents and authorities, this Court

shoul d set aside the order of the Grcuit Court and order that the

litigation expenses incurred by WIIliams' volunteer attorney shoul d

11
See, February 10, 1997 Menorandum Regardi ng Adm ni stration of
Funds, from Judge Susan gchaeffer to attorneys handling capital
collateral proceedings as conflict counsel.

12
There are apparently no costs that were incurred by WIIians'
attorney before the Justice Adm nistrative Conmission appropriation
took effect. Hence, there is no inpedinent to paynent of costs from
that fund.

11




be paid from Justice  Administrative Conmmi ssi on f unds.
Al'ternatively, this Court should direct CCR to take over WIIians'

representation, either as sole counsel, or with Wllians' volunteer

attorney remaining involved in the case.

Respectfully submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

e e

KENNETH S.
ASSISTANT ATTORNEY GENERAL
FL. BAR # 0998818

444 Seabreeze Blvd., 5th FL
Dayt ona Beach, FL 32118
(904) 238-4990

Counsel for Appel ant

12




CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the above has
been furnished by U S Mil to Chandler R Miller, Law Ofices of
Chandler R Miller, P.A, 1150 Louisiana Avenue #2, Post O fice Box
2128, Wnter Park, Florida 32790, to George Dorsett, Assistant
County Attorney, Ofice of the County Attorney, 201 South Rosalind,
Orlando, Florida 32801, and to the Ofice of the Capital Coll ateral
Representati ve, Post Office Drawer 5498, Tall ahassee, Fl ori da

32314-5498, on this /_B’i—?’rfday of My, 1997.

e

O  Counsel.

13




STATE ATTY 9th - 11 003/009

04,3097  13:49 534078362499

» Experts.
a) Psychiatnists and Psychologists
I will pay psychiatrists and psychnlogists up 10 $150.00 per hour,
although I will expect you to ncgotintc # Jower rate if you can, Qf course, the work

must bc reasonable and necessary. T will strenuously question your nced to have more
than vne doctor. except in the rarest of circumstances.

b) Other gxpetrts
1 will pay a reasonable hourly ralc depending on the type of expert used.
It is impossibly o be more specific than this since 1 ¢an't possbly speculate on the

various experis you might necd.

I expeet yon to use local ur nearby experts when possible. This will keop
tcuve! costs down.

4) Investigators,

Many Of you will hr. working, al 4 reduced hourly rate, and L expect you
investigators 10 do likewise. 1 will pay $35.00 per hour far typical investigative weork.
If your inveatigator is doing wurk which would ntherwise be done by you -- preparing
witnesses for hearings, tlking to experts, preparmg mitigation presentations, etc.,

wilt pay $50.00 per hour.
5)  Trayel

Travel ¢osts, including mileage and per diem, will bc paid pursuant (v
[ §§112.061. You should nsk for government ralgs at hotels. Rental cars will not
generally be approved.

6)  Othey.

It is impossible & this time to address dl ¢osts and cxpenses. As
petitions are filed, and T get a feel fur common costs and cxpenses, | will do another
memorandum,

Motions to Incur Costs.

_ Thcsc mations arce to be hicard before the judge who 1§ hearing the
collateral proceeding. However, you and rhe rial jndge Must understaud that | am
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charged with finally determining that the costs were reasonable and necessary

Time for Billing for Faes and. Costs

You ¢an bill qunrterly for your fees carned and costs paid Or billed during
the quarter. The quarters will cnd as follows:

March  15th
June 15th
Septcmher | 5th
December 15th

Your petitions for payment for sach quarter must be in my hands by the
315t of March, the 30th of June, the 30th o September, and the 31st of December.
This absohitaly essential {o Juue, as | must have your bills to the TAC by July 15th to
get you paid trom the current year's appropriation.

For the budget ycnr July 1, 1996 « Junc 30, 1947, since this is (lie (irst
year of this approptiation, and seme Of the quarters are uver, send me all your fee hours
and costs from July [, 1996 through March 15, 1997 by March 31, 1337. Then send
the last quarter {oe hours and costs through June 15. 1337 by fune 30, | 997, Do not
ask to be paid for your time or gosts prior to the beginning of the appropriation -- July
1, 1996. These attorney fees and costs will have to be paid by some other [und:
perhaps by the county where thn case 1s being heard.

Yonr petition should set out your hours spent and for what they were
spent. L‘or example.

213/97 Research : 4 hours
2/16/97 Prepared Memorandum for Hearing 2.5 hours
2/24/97 Attended Hnft 1learing 3.5 hours

| also expect your cxperts to send yuu a bill that breuks their servicel: into
hours and functian.

Pepding Litigati islation.

There is litigation pending to determine of (he counties are 1esponsible
{or collateral conflict attorneys fees and costs connecied With the case, The outcome
of that litigation may well dctermine if the state will vontinue (0 appropriate money to
pay your fees and costs, Additionaly, if CCR is abylished, or if regiona CCR offices
are estahlished as independent offices, presymably there will be no more eonflicts as
anothar &ffice cm take gver a conflict case. | will continue to monitor legislation
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connected to CLR, and keep you informed.

If CCR is not abolished, or if independent regional CCR offives arc not
establishied, T am lead to believe that anmual appropriations will be made for capirtal
conflict counsel fees, costs, and cxpenses. Obviously, I cannot and do not guarantee
this will happen. I will try 1o ensure the appropriation is sufficient to pay you for your
services and all reasonable costs and expenses. If the appropriation dries up and 1 am
unable to replenish it, 1 will notify you as soon as possible. In that event, T will try to
figure out an equitable soludon, although that may be impossible.

FFeel frec to wricc and ask qucstions, or to call with your questions, [ will
try my hest to answer. T am sire. yon nnderstand thisis a new experience for all of us,
and there will be some questions that only time and experience can answer.

S18/sr

¢ The Honorable Gerald Kogan, Chief Justice
All Chiel fudges,
All State Auarneys,
The Honorable Rebert A. Buttcrworth, Attorncy General
Tracey Reeves, Executive Director,
Justice Administrative Commission
Don MccCall, Director of Accounting,
Justice Administrative Commisgion
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Sugreme Qourt of Hlorida

IN RE: SPECIAL CAPITAL COLLATERAL
REPRESENTATIVE IN CONFLICT CASES

ADMIRISTRATIVE ORDER

! have been advised that: (1) twenty-five death-penalty
defendants are unable to he represented by the Capital Collatcral
Representative bhecause of an ethical conflict and at least seven
prescntly have no counsel; (2) while section 27.703, Plorida
Statutes ¢169%), provides for thea appointnment of counsel, unti
this fiscal year NnO [unds were allocated for this type of
representation; (3) the Capital Collateral Reprecentative, for
ethical reasong, has advised ne that he is unable tO provide a
separate conflict capital office or provide resources for
conflict counsel appolnted under section 27.703; (4) the present
1996-97 appropriations act provides for ‘$236,084 for conflict
representation, With thoae funds being separately identified in
the budget of the Judicial administration Commission; and (5)
whil e section 27,703 pruvides for the sentencing court LO appuint

counscl, there is no present mechanism matoblished for a fair

al |l ocati on of those funds for each counsel imall conflict cases.
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It is clear that the sentencing court, in those casés in
which no counsel ig representing a death-penalty defendant, neads
to appoint coutsel a= soou an poggible. 1o fairly alleocate these
appropriated fundg to eachnf these appointed counsel for
conflict collateral reprcsentatian, an immediatc nceds exi sts to
appoint & single judicial officer ta deternine, en appropriate
petition, the amount of funds immediately necesgary for each
cafa, to bae utilized for ressconable attorney tees, costs, and
expenses i N representing thosc permons whom the Capital
Collateral Reprecoentative is unable 1o represent because pf a
conflict of intersgte.

Accordingly, it is ordered:

(1) The sentencing court, for all death-penalty def endants
who are not presently repremanted by coungel, pursuant to section
27.703, shall appoint conpetent coupsel fOr eaen such death-
penalty defendant whu i s uprepresented because of t he Capital
Col | ateral Repregentative's conflice.

(2) A single judicial otficer, assigned by this oftice, :s
authoriged to exclusively deternine the reascnable attorney fces,
costs, and expensag for COnflict capitzl representative counsel
in postconviction relief proceedings upon receipt of an
appropriate petition filed in the senten—cihg court, Wth a copy.
served upenthe Qppropri ate state attorney, the AttorneyGeneral
of Florida, and t-he assigned judicial officer.

(3) Th¢ Judieial Administration Conmission i hereby

anthorized €o Pay, from appropriated funds, the amount of fees,

2.
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costs, and expeunses anthorized by the judicial officar nasigned

by thir affice.

(4) any order entered by the assigned judicial officer
determiniuy the anount of fees, couts, and expenses may be
reviewed by this Court the fame as any order of 4 cirvull judge
in a capital eeollatecral proceedi ng.

DONE AND CRDERED at "allahagsee, Florlda, this 23..{day of
Cctober,  1996.

GERALD KOGAN &
Chi ef Justice

ATTEST:

SID J.
Clerk
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-
Supreme Gont of Hlorivm
97A-U40

WHEREAS, it efficially has been detcrmined that it is
necessarytorthe adninistrative operation of the COUrts thar a
single judge be assigned te Allocate appropriated funds for
confliet counsel | N pestconviction reliel piuceedings;

NOW THEREFORE, the undersigned, under (he aulhiorily
vested DY article v, section 2 of the Florida constitution,the
males of this Courl promulgated thersunderx, and specifically the
administrative orderof the SUPrene ceurt of Florida in In Re
Speci al Capi tal Collateral Reprasentative in Conflict cases dat ed
October 23, 1896, does hereby avsign and designate the Honorabla
Susan F. Schaeffer, Midgeof the Cirguil Court of the Sixtih
Judicial cirenit of Florida, Lo be assigned to each and every
circuit I N this stalet O determinc the reascnable attorney’'s
feey, costs, and expenses for centlict capital representative
cautusel npestconviction Proceedi Nngs pursuant to the apove
administrative order. Judge Susan r, schactfer is hereby vested
with a1l and singular t he powers and precrogatives conferred by
the constitulionand| aws of che state Of rierida UPON a judgeot
the conrt to which the j udge i S hereby assigned.

DON® aND ORDERED L Tal | ahassee, Florida m7o<,--4-um;ﬂ 25,
AN

k4

l19%6.
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686-111-97 w CS/EB 1091
| A bill to be entitled
R An act relating to the representation of .
3 persons sentenced to death; amending 8&.27.701,
4 F.8,; transferring the capital collateral
5 regional counsels to the executive branch;
6 providing for the office of capital collateral
7 representative to be replaced by three capital
8 collateral regional counsels appointed within
9 the northern, middle, and southern regions of
10 the state: providing for nominations of the
11 regional counsels by the Supreme Court Judicial
12 Nominating Commission; requiring the Governor
13 to appoint the regional counsels; providing for
14 terms of office: prohibiting a regional counsel
15 from running for or accepting appointment to a
16 state office for a specified period after
17 leaving office; amending s, 27.702, F.S.;
18 specifying the duties of the capital collateral
19 regional counsel; establishing the independence
20 of the regional offices but consolidating the
21 administrative functions of three offices
22 within the Justice Administrative Commission;
23 authorizing the court to assess attorney’s fees
24 and costs against a nonindigent or
25 indigent-but-able-to-contribute defendant;
26 providing for a determination of indigency;
21 ? providing for lien imposition and enforcement
28 against such defendant’'s property; requiring
29 the regional counsel to provide certain reports
30 to the President of the Senate, the Speaker of
31 the House of Representatives, and the

1
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1 Commission on the Administration of Justice in
2 Capital Cases; amending s. 27.703, F,S8.;
3 providing for the appointment .. substitute e
4 counsel in instances of conflict of interest;
5 establishing qualifications for appointed
6 counsel; establishing a rate of compensation.
1 for attorney’s fees in such cases; amending 8.
8 27.704, ¥.8,; authorizing the capital
9 collateral regional counsel to appoint
10 assistant counsel, investigators, and support
11 personnel: providing employment qualifications
12 for certain positions; amending s. 27.705,
13 F.S.; providing for the capital collateral
14 counsel to be paid under the General
15 Appropriations Act; providing for the payment
16 of office and travel expenses; requiring the
17 regional counsel to submit a pay plan each year
18 to the Justice Administrative Commission and
19 Legislature; amending s. 27,706, F.S.;
20 prohibiting the capital collateral regional
21 counsel and full-time assistants from engaging
22 in the private practice of law; amending s,
23 27.707, F.8.; authorizing investigators
24 employed by the capital collateral regional
25 » counsel to serve subpoenas and court orders;
26 amendings. 27.708, F.S.; providing for access
27 to parsons sentenced to death who are
28 incarcerated: requiring the regional counsel
29 and contracted private counsel to comply with
30 the Rules of Criminal Procedure; requiring the
31 assigned attorney or the regional counsel t

2
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! approve requests for public records made by
2 assistant counsel or appointed counsel;
3 creating the Commission on the Administration
4 of Justice in Capital Cases; providing for
£ membership; setting terms of membership;
6 providing for the selection of a chair:; -
1 providing for per diem and travel expenses;
g requiring quarterly meetings of the commission;
g providing for the Executive Office of the
10 Governor to staff the commission; requiring the
1 commission to review the administration of
12 justice in capital collateral cases, receive
13 relevant public input, review the operation of
14 the regional offices of capital collateral
15 counsel, and advise and make recommendations to
16 the Governor, Legislature, and Supreme Court;
17 requiring that the commission hear complaints
18 regarding the practice of any such office;
19 amending s. 16,01, F.S.; requiring that the
20 Attorney General act as co-counsel in capital
21 collateral proceedings: amending s. 924.051,
22 F.S.: limiting collateral. and postconviction
23 relief in any capital case to motions that
24 allege newly discovered evidence or a change in
25 the law; prohibiting the testimony of an expert
26 ? witness in any such Case unless approved by the
27 courf; providing recommendations for the

. 28 Supreme Court: providing for appointment of
29 regional counsels and interim counsels by

: 30 specified dates: providing for continuity of
31

3
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legal representation under certain
circumstances; providing an effective date.

Be 1t Enacted by the Legislature of the State of Florida:

o o1 B~ W N

Section {1, section 27,701, Florida Statutes, is
amended to read: \ -
8 27.701 Capital collateral reqional counsels
9| representative.-~There are is-hereby Created in the executive
10 | 4ud+e+at branch of state government three regional offices tha
11 | offtee Oof capital collateral counsel, which shall be located
12| in a northern region, middle region, and southern region of
13| the state. The northern reqion shall consist of the First,
14| Second, Third, Fourth, Eighth, and Fourteenth Judicial
15| Circuits; the middle region shall consist of the Fifth, Sixth,
16 | Seventh, Ninth, Tenth, Twelfth, Thirteenth, and Eighteenth
17| Judicial Circuits;, and the southern region shall consist of
11| the Eleventh, Fifteenth, Sixteenth, Seventeenth, Nineteenth,
1¢| and Twentieth Judicial Circuits. Each regional office shall
2(| be administered by a regional counsel. A regional counsel must

—~

21 representati:ve-,—-—’che-head-of—which—shaﬁ-be-—the—cap&ta-l

2¢ coiiaterai~representat&ve-for—the-statev~-¥he—eapita}

2: | eoilaterai-representative-skati be, and must shai: have been
24| for the preceding 5 years, a member in good standing of The

28| Florida Ear, Each The capital collateral regional counsel

26| represshkative sShall be appointed by the Governor, and is

27| subject to,.confirmation by the Senate: The Supreme court

28| Judicial Nominating Commission shall recommend to the Governor
2¢| three qualified candidates for each appointment as regional

3(| counsel. The Governor shall appoint a regional counsel for
31| each region from among the recommendations, or, if it is in

4
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1 | the best interest of the fair administration of justice in

2 | capital cases, the Governor may reject the nomnations and
request submission of three Nnew nominees by the Supreme Court
Judicial Nominating Commission. Each capital collateral
regional counsel shall be appointed to a term of 3 years.r

from-three-or-more-nominations-submitted-by-any~or-rii-etected
pubitc-~defenders-and-shati-serve-a-torm-of-¢-yearss—~Gix
montha~-prior-to-the-end-of-any-such-termy-the~Governor~shatt
accept-nominakions-from-any-or-atl-etected-pubtic-defendera

10 | for-the-office~of-capitat-cotinteral-representative-for-tha

© oo ~N o o B~ W

11 | next~succeeding-term-and-may-appoint-the-incumbent-or-any
12| other-neminated-peraon-for-the-nexe-suecaeding-earms
13| Vacancies iIn the office of capital collateral regional counsel

14| representakive shall be filled in the same manner as
15 | appointments, A person appointed as a regional counsel may

16 | not run eapiemi-coitaterai-representabive-is-prohibited-£from
17| running for or accept accepting appointment to any state

18 | office within fer~a-peried-ef 2 years following vacation of
19| office, The-prineipai-effice-of-the-capital-colinteral

20 | representative-shali-bpe-tocated-in-Taitehassee-—-The-capitat
21 | esiiaterat-representative-may-eskablish-such-branch-offieps-as
22| mayr-ia-his-or-her-diseretiony-be-warrsnted-to~-futfiid

23| stetutory-duties-hereins

24 Section 2, Section 27.702, Florida Statutes, 1996
25| Supplement, is amended to read:
26 27.702 Duties of the capital collateral regional

27| counsel:-reports representaeive,—-

28 (1) The capital collateral regional counsel
29| representative shall represent;-without-additienat
30| eempensatieny each person convicted and sentenced to death in
31| this state for the sole purpose of instituting and prosecuti ng

5
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1 | collateral actions challenging the legality of the judgment
2| and sentence imposed against such person in the state courts,
federal courts in this state, the United States Court of
aAppeals for the Eleventh Circuit, and the United States
Supreme Court. Representation by the capital collateral
regional counsel representative shall commence automatically

3
4
5
6
7| upon termination of direct appellate proceedings in state or
8| federal courts, Within 91 days after the date the Supreme

9| Court issues a mandate on a direct appeal or the United States
0| Supreme Court denies a petition for certiorari, whichever is

11| later, the capital collateral regional counsel representative

12| shall file a notice of appearance in the trial court in which
13| the judgment and sentence were entered and shall secure all
14| direct-appeal files for collateral representation. upon

15| receipt of files from the public defender or other counsel,
16| the capital collateral regional counsel represeneative shall

17| assign each such case to personnel in his or her office for
18| investigation, client contact, and any such further action as
19| the circumstances may warrant. The three capital collateral

2(| regional counsels’ offices shall function independently and be
21| separate budget entities, and the regional coungels shall be
2; | the office heads for all purposes, The Justice Administrative
2%| Commission shall provide administrative support and service to
24| the three offices to the extent requested by the regional

2£| counsels. The three regional offices shall not be gybject to

26| control: supervision, or direction by the Justice
27| Administrative Commission in any manner, including, but not

28| limited to, personnel, purchasing, transactions involving raezj |

29 | or personal property, and budgetary matters.
30 (2) The capital collateral regional counsel
31 | representative shall represent each person convicted and

6
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1 | sentenced to death within the district in-this-state in

2| collateral postconviction proceedings, unless a court appoints

3| or permits other counsel. to appear as counsel of record. T
4 (3)(a) The capital collateral regional counsel
5| representative shall file motions seeking compensation for

6| representation and reimbursement for expenses pursuant to 18
7| U.8.C., 5. 30068 when providing representation to indigent

a| persons in the federal courts, and shall deposit all such

9| payments received into the Capital Collateral Trust Fund

Ib| established for such purpose,

11 (b) The court having jurisdiction over any nonindigent
12| or indigent-but-able-to-contribute defendant who has been

13| receiving the services of the capital collateral regional
14| counsel may assess attorney’s fees and costs against the

15|, defendant at any stage in the proceedings as the court may

16| deem appropriate. The determination of indigency or

17 nonindigency of any defendant shall be made by the court
18| pursuant to s. 27.52. Liability for the costs of such
19| representation may be imposed in the form of a lien against

20 [the property of the nonindigent or
21 | indigent-but-able-to-contribute defendant, which lien shall be

22| enforceable as provided in s$. 27.56 or g. 27,561.

23 (4) Each capital collateral regional counsel ghall

24| provide a quarterly report to the President of the Senate, the
25| Speaker of the House of Representatives, and the Commission on
26| the Administration of Justice in Capital Cases which details

27|the number .of hours worked by investigators and legagl counsel
28| per case and the amounts per case expended during the

29| preceding quarter in investigating and litigating capital
30| collateral cases,
31

7
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1 Section 3. Section 27.703, Florida Statutes, 1996
2 | Supplement, is amended to read:
3 27.703 Conflict of interest and substitute counsel.--
4 (1) If, at any time during the representation of two
5| or more persons, the capital collateral regional counsel
6 | represenkative determines that the interests of those persons
7| are so adverse or hostile that they cannot all be counseled by
8| the reqgional counsel eapitai-ecoliaterai-representative Or his
9 | or her staff without conflict of interest, the sentencing
10| court shall, upon application therefer by the regional
11 | counsel, designate another regional counsel and, only if a
12| conflict exists with the other two counsels, eapttax
13| eotiateral-representakive appoint one or more members of The
14 | Florida Bar to represent one or more of such persons.
15 (2) Appointed counsel shall be paid from funds
16| appropriated to the Justice Administrative Commission. The
17 | hourly rate may not exceed $100,
18 (3) Prior to employment, counsel appointed pursuant to
19 | this section must have participated in at least five felony
20| jury trials, five felony appeals, or five capital
21 | postconviction evidentiary hearings, or any combination of at
22| least five of such proceedings.
23 Section 4. Section 27.704, Florida Statutes, is
24 | amended to read:
25 27 704 Appointment of assiatants’and other staff;
26 method of payments.--Each capital collateral regional counsel
27| may: . o«

. 28 (1) Fhe-capital-coliaterat-representative—is

29 | ewthorized-to Appoint, employ, and establish, in such numbers
30| as he or she _determines shaii-determine, full-time or
31 | _part-time assistant counsel capitai-coiinteral

8
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| | representatives, investigators, and other clerical and support
2| persannel who shall be paid from funds appropriated for that
3| purpose. A full-time assistant capital collateral counsel
4| must representatives-sha*t be a member members in good
5| standing of The Florida Bar, with not less than 3 2 years’

6 | experience in the practice of criminal law, and, prior to
7|1 employment, must have participated in at least fivé felony
8| jury trials, five felony appeals, or five capital
9| postconviction evidentiary hearings or any combination of at
10| least five of such proceedings.
11 (2) Contract with private counsel who are members jp
12| good standing of The Fleorida Bar or with public defenders for
13| the purpose of providing prompt and cost-effective
14 | representation for individuals who are sentenced to death in
15| this state. A private counsel or public defender under
16 | contract with the regional counsel must have at least 3 years’
17| experience in the practice of criminal law, and, prior to the
18| contract, must have participated in at least five felony jury
19| trials, five felony appeals, or five capital postconviction
20| evidentiary hearings or any combination of at least five of
21 | such proceedings..
2: {3)¢2+ Che-capitai-coliaterai-representative—is
23 | authortzed-ge Appoint pPro bono park-time assistant counsel
24 | empitai-coiiatersi-representetives, who must shat: be members
25| in good standing of The Florida Bar, and who shall serve
26 without-dcompensation at the discretion of the capital
27| collateral regional counsel represenkarive,

. 28 Section 5. Section 27.705, Florida Statutes, is
29 | amended to read:

. 30
al

9
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27.705 Salaries of ¢he capital collateral regional

counsel representatives,--
(1) Each %®he capital collateral regional counsel

representative shall be paid a salary by the state, which
shall be as provided in the General Appropriations Act and
shall be paid in equal monthly installments, C

(2) Full-time assistant capital collateral counsel
represenkatives shall be compensated in an amount set by the
capital collateral regional counsel, which may teprasentative

not to exceed 100 percent of the salary of the capital
collateral regional counsel represenmteative and shall be paid

from funds appropriated for that purpose.
(3) All payments of the salary of each of the capital
collateral regional counsel representative and employees of

his or her office, and payments for’ other necessary expenses
of office from state funds appropriated therefor are shaii-be

considered-as-being for a valid public purpose. Travel
expenses for official business within and outside the state
shall be paid in accordance with the-previsions-ef 5. 112,061,
For purposes of s, 112,061 only, part-time assistant capital
collateral counsel representatives shall be considered
employees of the regional office of capital collateral counsel

reprasentative,
(4) Each @hae capital collateral regional counsel

representative shall develop a classification and pay plan to
be submitteg on or before January 1 of each year to the
Justice Ad;ninistrative Commission, the office of the President
of the Senate, and the office of the Speaker of the House of

Representatives. Such plan shall be developed in accordance

10
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1| with policies and procedures of the Executive Office of the
2 | Governor established pursuant to s. 216.181.
3 Section 6. Section 27.706, Florida Statutes, is ;
4 | amended to read:
5 27.706 Private practice of law prohibited.--Each ¢he
6| capital collateral regional counsel representative and all
7| full-time assistants appointed by him or her shall serve on a
8| full-time basis and may not engage are-prohibited-from
9| engaging in the private practice of law.
10 Section 7. Section 27.707, Florida Statutes, is
11 | amended to read:
12 27.707 Investigators: service of process.--Each
13| investigator employed by the capital collateral regional
14| counsel has representstive-shaii-have fUll authority to serve
15| any subpoena witness-subpoenaed Or court order issued by any
16 | court or judge in any case for which the office has
17| responsibility for providing representation.
18 Section 8. Section 27,708, Florida Statutes, is
19 | amended to read:
20 27,708 Access to prisoners; compliance with the
21| Florida Rules of Criminal Procedure in capital collateral
22| litigation; records requests; approval of records requests.--
23 (1) Each %he capital collateral regional coungel
24| spepresaneative and his or her assistants may shati-be
25| empewerad-£o inquire of all persons sentenced to death who are
26| incarcarated and ta tender them advice and counsel at any
27| reasonable time, but the-provisiens-ef this section does shax:
28| not apply with respect to persons who are represented by other
29| counsel.
30 (2) The capital collateral regional counsel apg
31| contracted private counsel must timely comply with 11

11
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I | provisions of the Florida Rules of Criminal Procedure
governing collateral review of capital cases, including
provisions pertaining to requests for records under Florida
Rule of Criminal Procedure 3,852.

g A oW DN

(3) All requests for recordg in capital posteconvictiond
proceedings must be made in accordance with Florida Rule of

Criminal Procedure 3.852, and, if the ‘person sentenced to
death is represented by an assistant capital collateral

regional coungel or other attorney appointed to assist the

O o MmN o

| regional counsel, the regicnal counsel or the attorney
11 | assigned to the case must approve the request,

12 Section 9, (I)(a) There is created the Commission on
13| the Administration of Justice in Capital Cases, which shall
14| consist of the six follewing members:

15 1, Two members appointed by the Governor.

16 2, Two members appointed by the President of the

17| Senate from the membership of the Senate. One member shall be
1¢ | a member of the majority party and one member shall be a

1¢ | member of the minority party,

2( 3. Two members appointed by the Speaker of the House
21| of Representatives from the membership of the House of

2z | Representatives, One member shall be a member of the majority
2: | party and one member shall be a member of the minority party.

24 {b) The chair of the commission shall be selected by
25| the members for a term of 1 year.

26 (c) The commission shall meet quarterly, and other
27| meetings-may be called by the chair upon giving at least 7
2t| days' notice to all members and the public.

2 (d) Members of the commission are entitled to per diem |
3(| and travel expenses to be paid by the appointing entity.
31

12
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1 {e) The initial members of the commission_MUSt pe

appointed on or before October 1, 1997. Members o¢ the.
commission shall be appointed to serve terms of 4 years each,

except that a member’s term shall expire upon leaving office
as a member of the Senate or the Rouse of Representatives. Two
of the initial members, one from the Senate and one from the
House of Representatives, shall be appointed for terms of 2
years each. Two of the initial members, one from the Senate
and one from the House of Representatives, shall be appointed
10| for terms of 3 years each.

1 (f£) The Executive Office of the Governor shall staff
12| the commission,

~ W N

(2}

© ©0o N o

13 (2) The commission shall review the administration ¢
14| justice in capital collateral cases, receive relevant public

15| input, review the operation of the capital collateral reqional
16 | counsel, and advise and make recommendations, to the Governor,

17| Legislature, and Supreme Court. In addition, the commission
18| shall receive complaints regarding the practice of any office
19| of regional counsel and shall refer any complaint to The

20| Florida Bar, the Supreme Court, or the Commission on Ethics,
21| as appropriate.

22 Section 10, Present subsections (6}, {(7), and (8) of
23| section 16.01, Florida Statutes, are renumbered as subsections
24| (7), (8), and (9), respectively, and a new subsection (6)is
25| added to that section, to read:

26 16.01 Residence, office, and duties of Attorney
27| General,'-The Attorney General:

28 (6) shall act as co-counsel of record in capital
29| collateral proceedings.
30 Section 11. Subsection (6) of section 924,051, Florida

31| Statutes, 1996 Supplement, is amended to read:

13
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924.051 Terms and conditions of appeals and collateral
review in criminal cases.--

(6)(a) In a noncapital case, a petition or motion for’
collateral or other postconviction relief may not be
considered if it is filed more than 2 years after the judgment

and sentence became final, in-a-nencapitai-case-or-=ore-than-+
year—afterwthe-ﬁudgment—and~sentea¢:—became~£ina&—in«a—capétai
¢ase-in-which-a-death-sentence~was-imposed UNless the petition

or motion %t alleges that:

1.te¥ The facts upon which the claim is predicated
were unknown to the petitioner or his attorney and could not
have been ascertained by the exercise of due diligence;

2.tby The fundamental constitutional right asserted
was not established within the period provided for in this
subsection and has been held to apply retroactively; or

3.tey The sentence imposed was illegal because it
either exceeded the maximum or fell below the minimum
authorized by statute for the criminal. offense at issue.
Either the state or the defendant may petition the trial court
to vacate an illegal sentence at any time,

{b) In a capital case in which the sentence of death
has been imposed:

1. A motion for collateral or other postconviction
relief may not be considered if the motion is filed more than

1 year after the judgment and sentence became final, unless

the motica alleges that the facts upon which the claim is

predicated -are based on newly discovered evidence or a change

in the law.

2. An expert witness may not be called to testify
unless approved by the court.

14
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1 Section 12. In the interest of promoting justice and
2| integrity with respect to capital collateral representation,
3| the Legislature recommends that the Supreme Court:
4 (1) Adopt by rule the provisions of section 924,055,
5| Florida Statutes, which limit the time for postconviction

proceedings in capital cases.

(2) Award pro bono service credit for time spent by an
attorney in providing legal representation to an individual

o oo N o

sentenced to death in this state, regardless of whether the

10 | attorney receives compensation for such representation,

11 Section 13, The Governor shall appoint each -capital
12 | collateral regional counsel no later than Auqust 1, 1997,

13| Each capital collateral regional counsel shall assume office

14| on October 1, 1997. The Governor is authorized to appoint
15| three interim capital collateral regional counsels who are

16 | authorized to carry out the duties provided herein until
17| September 30, 1997, In order to maintain continuity, all
18| attorneys assigned to represent clients, as of June 30, 1997

19 | shall continue to provide such representation unless or until

20 | substitute counsel is ordered by the court or until the
21 | capital collateral regional counsel or the interim capital
22 | collateral regional counsgel removes the attorney from the

23 | case.

24 Section 14, This act shall take effect July I, 1997,
25
26

27 Tt
28
29
30
3
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