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OF THE
Maryland's Statement of the Case and Facts is incorrect or

msleading in tw respects: 1) Container is not "gelf insured' for
the first two mllion dollars; and 2) the record is not clear as to
where Raker's accident occurred.

First, to contend that Container is self insured, Mryland
| nappropriately cites to its own Menorandum in Support of its
Motionfor Summary Judgment as record authority. Respondent ' s
Brief, p. 3. Maryl and's own argunents that are Nnot based upon
record facts is insufficient support for Maryland's current
position. Moreover, Container has no insurance for the first two
mllion dollars of liability other than the Policy provided by
Maryl and. Ryan Depo., pp. 27-36. National Union Fire Ingsurance
Company of Pittsburgh, PA is Mryland' s excess insurance carrier
over and above the first two mllion dollars of Container's
liability. Ryan Depo., pp. 51-52. At some point, Container made
a policy decision not to carry insurance for the first two mllion
dollars, but to require contractors working on its property to nane
it as an additional insured, so that it would have full coverage
for that first two nmillion dollars. Ryan Depo., pp. 27-36. That
I S why southern was required to provide the Policy with an
aggregate |limt of two mllion dollars.

Second, contrary to Maryland's assertion, M. Ryan's testinony
does not establish that Raker's accident occurred on a "portion of

the premses which was totally separate and distinct from where

Southern was installing the pipe." Respondent's Brief, p. 4.




y .

Instead, M. Ryan testified that he believed the accident occurred
near where Raker was working. Ryan Depo., pp. 54-55; A 5.
Finally, in response to facts argued in the argunment section
of Maryland's Respondent's Brief, the court should note that all of
the parties agreed that Raker was in the course and scope of his
enpl oyment with Southern at the tinme of his accident. R 66-67;
68-69; and 81-89.
Il

Maryl and sought a declaratory judgnent as to its coverage

obligations under the Policy, not the Contract, and therefore, the
provisions of the Contract are irrelevant and should not have been
considered by the trial court or the First District Court of Appeal
(the *rirst District"). Maryl and sought a declaration that
Container was not an additional insured under the Poliecy; it did
not seek a declaration that the Contract did not clearly and
unequi vocally require Southern to indemify Container for
Container's own negligence. Cont ai ner does not contend that
Southern is required to indemify Container for Container's own
negl i gence. Cont ai ner does contend, however, that, under the
Policy, Maryland nust insure Container for Container's own
negligence. Consequently, even though the Contract did not clearly
and unequivocally obligate Southern to indemify Container for its

own negligence, Container is still entitled to coverage from




Maryland for its own negligence under the Policy. The indemity
provision of the Contract was separate and independent fromthe
I nsurance procurenent provision.

Li kew se, the Policy is a separate and distinct agreenent from
the Contract. Maryland nust provide the coverage granted under the
Policy even if that coverage were greater than the coverage
Southern was obligated to procure under the Contract, but that is
not what happened here. Southern purchased the exact insurance
that the contract required at a price set by Maryland. If the
price was too low for the risk assumed, Maryland should suffer the

consequences, not Container. Mryland was in control.

B. THE CONTRACT IS INAPPROPRIATE, EXTRINSIC EVIDENCE QF THE

; Rl ] i WWIRK (@, E IKe)

BASED ON THE CONTRACT SHOULD BE REVERSED
Additionally, the Contract is not appropriate extrinsic
evidence as to what the parties intended with respect to coverage
under the Policy. The Policy is not like thr one discussed in
Alliapz Ins. Co. v. Coldcoast Partners, Inc., 684 So. 24 336 (Fla.
4th DCA 1996), which is discussed at pages 31-34 of the
Petitioner's Brief and cited at pages 17-18 of the Respondent's
Brief. The Policy does not limt coverage to "insured contracte"
with third parties. The Policy also does not incorporate the
Contract by reference. Thus, the language of the indemity
provision of the Contract is irrelevant to the coverage to which
Container is entitled under the Policy actually purchased and

provided to Container pursuant to the insurance procurenent

provision of the Contract. Consequently, Maryland's and the |ower
3




courts ' reliance upon the Contract |anguage to hold that Container
Is not entitled to coverage under the Policy is incorrect.

Moreover, had Maryland wanted to limt the Policy coverage
provided to Container to the indemity given by the indemity
provision of the Contract, it could have done so. See Lee V,
Montgomery, 624 So. 2d 850, 851 (Fla. 1st DCA 1993) (where the
First District held that because the insurer is in control of the
| anguage of a policy, if it wants to limt coverage to certain
conditions, it nmust use the clear and unambiguous |anguage that
will acconplish that result). Because it failed to limt the
coverage in that way, however, Maryland is required to provide the
broad coverage provided by the |anguage of the Policy.

Maryland's and the lower courts' reliance upon the Contract
terms nust al so be reversed for two other reasons. First, the
Contract is evidence only of Southern's and Container's intent
related to the pipe installation. The Contract is not evidence of
anyone's intent as it relates to the coverage actually provided by
the plain language of the Policy. The policy itself is the best
evidence of the parties' intent as to coverage. See Lee, 624 so.
2d at 850-851 (parties' intent nmust be determned from the |anguage
of the contract). Second, reliance upon the Contract [|anguage to
interpret the Policy violates the nost basis rules of insurance
contract construction. If the Policy is clear and unanbi guous, the
court nust interpret the contract based upon the |anguage contained
within its four corners and wthout resort to extrinsic evidence.
Lee, 624 So. 2d at 851. Thus, if Maryland is correct and the




Policy is unanbiguous, the |ower courts' reliance on extrinsic
evidence of the parties' intent nust be reversed. If the [|anguage
i's anbiguous, however, the trial court nust strictly construe the
coverage providing provision against the insurer (Maryland) and in
favor of the insured (Container). Florida Power & Light Company V.

Penn | nsurance Company, 654 So. 2d 276, 278 (Fla. 4th DCA 1995).
Therefore, if the Policy is anbiguous, Container still wns.

Either way, the lower courts' resort to extrinsic evidence, the
Contract, was error and this Court should reverse it.

Even if the lower courts' were permtted to consider the
extrinsic evidence of the parties' intent, they mssed one fact
that Maryland pointed out in its Respondent's Brief. Container had
no insurance of its own for the first two mllion dollars of
liability to which it mght be exposed. Container had only an
excess policy with National Union. M. Ryan testified that it was
Container's policy not to carry any of its own insurance for the
first two mllion dollars, but to have the contractors it hired
obtain that insurance for it. As this is Container's policy, then
surely Container expected to be covered for its own negligence.
Thus, at |east one of the parties intended for Container to be
covered for its own negligence. As a result, as extrinsic evidence
of the parties' intent goes, there is, at the very least, a
conflict in the evidence and, therefore, the summary judgnent in
favor of Mryland should be reversed.

Finally, the fact that Container drafted the Contract between
Container and Southern, a contract to which Maryland is not a




party, is irrelevant to this dispute between Maryland and Container
under the Policy. The Policy is the agreement that nust bs
interpreted to determne the extent of the coverage Mryland owes
to Container. Because Maryland drafted the Policy and the
Endorsenment, any anbiguities in those docunents nust be construed
against Miryland and in favor of coverage for Container. Florida
Power § Light Company, 654 So. 2d at 278. Because the Policy
provi des coverage to Container for M. Raker's accident, the |ower

courts ' contrary rulings nust be reversed.

Maryland is incorrect when it argues that certain of the cases
Container relied upon in its Petitioner's Brief are inapplicable
because they relate to different types of insurance policies than
the one at issue in this case. The public policy that insurance
contract provisions which are intended to provide coverage nust be
interpreted broadly and in favor of coverage is applicable
regardless of the type of insurance provided. ¢f. Prudential

al, 622 So. 24 467
(Fla. 1993) (homeowner's insurance); Grissom v. Commercial Union

Insurance Company, 610 So. 2d 1299 (Fla. 1st DCA 1992) (liability
insurance); McRae Fire Protection v. McRae, 493 So. 24 1105 (Fla.

1st DCA 1986) (workers' conpensation insurance); and National
Mer chandi se Compan
400 So. 2d 526 (Fla. 1st DCA 1981) (autonobile insurance); gee also
Appl eman, 13 Insurance Law and Practice, §7401 (\West Publishing Co.




1976), pp. 197-269. The purpose of this public policy is to give
the insured the benefit of its bargain;, ji.e., to provide it wth
the very thing it contracted to receive. Applenan, 13 Insurance
Law and Practice, §7386 (\West Publishing Co. 1976), pp. 138-167.

This policy applies regardless of the reason for which the
insurance was purchased. Id. Ther ef or e, notwithstanding

Maryland's  unsupported assertions to the contrary, cases
interpreting aut omobi | e liability i nsurance or wor kers ¢
conpensation insurance are sufficiently analogous to serve as
authority for this Court to reverse the lower courts' erroneous
opi ni ons.
1. CONCLUSION

The cases cited and the argunents nade in Container's
Petitioner's Brief and herein denonstrate that Container is
entitled to coverage under the Policy. Petitioner's Brief, pp. 13-
34. The lower courts' erred when they reached a contrary
concl usi on. Therefore, this Court should reverse the First
District and remand with instructions for the First pistrict to
remand with instructions for the trial court to enter judgnment in

favor of Container on the issue of coverage.
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