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PREFACE

This proceeding arises from the Florida Attorney General's
Petition seeking review of an initiative proposed by Floridians for
Heal th Care Choice. The initiative under review wuld anend the
Florida Constitution to establish the right of citizens to choose

their health care providers.




STATEMENT OF THE CASE AND FACTS

A H storical Background

Traditionally, Florida citizens received health insurance
protection through "indemity"-type plans, nost typically as a form
of non-cash conpensation in enploynent. Under the traditional
i ndemmity plans, each individual could select their own physician
or other health care provider so long as that physician or provider
was qualified and licensed. This allowed the individual to choose
the provider best suited to a particular health problem at hand.

Gradually, over the course of the |ast decade, nmany enployers
have switched to (or added as an option) nanaged care arrangements.
By definition, managed care inplies a central authority managing

the location, quality and/or price of the health care being
del i vered. Such plans typically "manage" the identities of the
doctors who may be chosen as primary physician, the anmounts those
doctors will be paid, the specialist referrals which are available,

and even the hospitals to which the patient may be admitted under

the plan. See, Forman, Care in the Wrld: Patients Face Choices,

Ft. Lauderdale Sun-Sentinel, My 2, 1994, at 6; WL5414216.

Under heal th maintenance oOrganization (gMO) plans the
individual is typically assigned a primary care physician which
must be selected froma limted |ist approved by the HMO and
generally is prohibited from seeing other physicians w thout
permission of that primary care physician (excluding enmergencies
and a few other exceptions). Even then, the patient is generally
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limted to seeing only physicians who have agreed to accept
patients from the plan and, hence, have agreed to the plan's pay

scale. Reda, HMOs, Insurance ldeas Msleading, Florida Today, Apr.

23, 1997, at 4A; WL10721120.

Physi cians contractually agree with HMOs to limted fees for
the treatment of HMO patients and may also agree to limted ranges
of treatnments or tests for which reinbursement will be provided.
Physician contracts with HMOg may also linmt the physician to
prescribing certain nedications for certain illnesses and nay
contractually prohibit expensive treatnment options. |In rare cases,
"gag clauses"” are included in these contracts, prohibiting the

physician from even telling the patient the full range of treatnent

options (i.e., limting the physician to telling the patient about
treatment options covered by the insurer). Gl ass, Doctors Yield
Reluctantly to Changes in Health Care, Tanpa Tri bune, Feb. 24,

1997, at 7; WL7036568,

HMOs also «cut costs (and bolster profits) by enploying
physicians as "gate-keepers" to reduce the nunber of referrals to
speci al i sts. The inconme of the "gate-keeper" physician is often
i ndexed to the nunber of specialty referrals, such that the fewer
the specialty referrals, the l|larger the bonus paid to the

physi ci an. Babbit, Lifting the Veil of Secrecy on HMO Deals and

Physi ci ans’ Records, Ft. Lauderdale Sun Sentinel, July 16, 1996, at

7A, WL10674958.

According to arecent Lou Harris poll conm ssioned for the

privately endowed Commonwealth Fund, nore than eight in ten




physicians in managed care plans report "sonewhat serious" or "very
serious" problens in their ability to refer patients to specialists
of their choice and fully one-third say they have been denied
referrals for potentially long-term (and hence costly) treatnment
for nmental illness, substance abuse and physical therapy. Gl ass,

Doctors Yield Reluctantly to Changes in Health Care, Tanpa Tribune

Feb. 24, 1997, at 7; WL7036568.

B. Legi sl ative Background

In Fla. Stat. § 641.18(2) (1995), the Florida Legislature
recogni zed that:

“Heal th nai nt enance or gani zat i ons,
consisting of pre-paid health care plans,
herei nafter referred to as ‘"plans," are

devel opi ng rapidly in nmany communities.
Thr oug these organizations, structured in
various  forms, health care services are
provided directly to a group of people who
make regular prem um paynents.

The Legislature defined the basic "health nmaintenance
contract", as:

. . any contract entered into by a health
mai nt enance organi zation with a subscriber or
group of subscribers to provide conprehensive
health services in exchange for a pre-paid per
capita or pre-paid aggregate fixed sum

Fla. Stat. § 641.19(6) (1995)

Through Chapter 641, the Florida Legislature has largely
exenpted HMOs from the provisions of the Florida Insurance Code,
Fla. Stat. § 641.201 (1995), but has required certification by the
Departnment of Insurance as a predicate for HMO operation. See,

Fla. Stat. § 641.21, 641.30 (1995).




By adoption of Fla. Stat. § 627.6472 (1995), the Legislature
has separately recognized and commenced regulation of "exclusive
provider" provisions in insurance contracts, defined to include any
insurance contract provision which conditions the paynent of
benefits, in whole or in part, on the use of exclusive providers.
Regul ation of such insurance contracts is vested with the Agency
for Health Care Administration and the offering of such provisions
in insurance contracts in the State of Florida is illegal absent
approval by the Agency. Fla. Stat. § 627.6472(2), (3) (1995).

In 1993, the Florida Legislature authorized insurers to
utilize managed care for the provision of workers' conpensation
coverage and provided that effective January 1, 1997, enployers
would be required to furnish enployee care solely through managed
care arrangenents (subject to certain linitations). See, Fla.

Stat. § 440.134(2) (a), (b) (1995) .*

C. The Initiative Proposal

Against this factual and |egislative back-drop, Floridians for
Health Care Choice (FHCC) has sponsored the instant initiative
petition titled "Right of Citizens to Choose Health Care

Provi ders". The full text of that anmendnent is as follows:

1Tn 1993, the Florida Legislature also adopted Chapter 636,
the "Pre-paid Limted Health Service Organization Act of Florida",
whi ch provides for the creation and requlation (through the
Depart ment of I nsurance) of pre-paid limted health service
i nsurance plans for the coverage of "secondary" health care
services (i.e., anbulance, dental care, vision care, nental health,
substance  abuse, chiropractic services, podiatric care and
pharmaceutical services). See, Fla. Stat. § 636.003(7) (1995).
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Article | of the Constitution of the

State of Florida is hereby amended to add the
fol | ow ng:

1) " SECTI ON 24. Right to Select Health
Care Providers.

(a) The right of every natural person to
the free, full and absolute choice in the
selection of health care providers, |icensed
in accordance with state law, shall not be
denied or limted by law or contract.

(b) This section shall not be construed
to limt the authority of the state to
regulate health care providers to ensure the
preservation of the health, safety and welfare
of the public."

2) This anmendment shall take effect on the
date it is approved by the electorate,
however, this section shall not be applied to
inmpair the obligations of contracts existing
a]p]gl in force at the tine this section takes
effect.

The ballot title and summary for this initiative proposal, states:
BALLOT TITLE

RIGHAT OF C TIZENS TO CHOOSE HEALTH CARE
PROVI DERS

BALLOT S-Y

Establishes the right of citizens to
choose health care providers. This provision
prevents insurance conpanies, managed care
personnel, enployers, and other such third
parties from controlling a citizen's selection
of health care providers; requiring provision
for choice of health care providers in future
contracts providing care under prograns such
as those organized under Chapter 440, Chapter
627, Chapter 636 and Chapter 641, Florida
Statutes

On February 27, 1997, Florida's Secretary of State submtted
this initiative petition to Florida's Attorney General pursuant to

Fla. Stat. § 15.21 (1995), certifying FHCC's success in obtaining




ten-percent of the required signatures for ballot access in one-
fourth of Florida's Congressional Districts, as required by Art. Xl
of the Florida Constitution.

On March 21, 1997, the Attorney General of Florida, acting in
accordance with his constitutional and statutory responsibilities,
petitioned this Court for an Advisory Opinion concerning the
validity of the initiative petition circulated by FHCC The
Attorney General's Petition asks this Court for an Advisory Opinion
as to whether the ballot title and sunmary gives fair notice of the
proposed revision and whether the anmendnent violates the single

subject requirenent of Art. X, Sec. 3, Florida Constitution.




SUMMARY OF THE ARGUMENT

A ballot sunmmary need only summarize the chief purpose of the
proposed anendnent. The instant summary clearly satisfies this
obligation, accurately indicating that the chief purpose of the
proposed amendnent is to establish the right of citizens to choose
health care providers.

The summary in this case gives nore information than the text
of the amendnent, specifically as to the effects the anendnment wl|
have on existing |legislative prograns. Since the description of
such legislative effects is clearly proper as a part of a summary,
but has no place in the text of the amendnment itself, divergence in
| anguage is virtually required if the voter is to be apprised of
the legislation which will be affected by a proposed initiative.
The divergence between the |anguage used in the text of the
amendnent and the ballot summary could not reasonably m sl ead
voters and assuch is not a proper basis for objection. As a
whol e, the instant summary fairly reflects the chief purpose of the
amendnent and thus should be approved for inclusion on the ballot.

A proposed anmendnent neets the "single subject” test where it
displays a unity of object and plan. The instant amendnent clearly
satisfies this universal test. The mere fact that the amendment
may have broad inpact is inmterial, so long as it deals with one
subj ect .

The right to choose health care providers does not conflict

with any other constitutional right or provision. This section

inplements a public policy decision of statew de significance and
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thus performs an alnost exclusively l|egislative function. The nere
fact that the petition, if passed, could affect multiple areas of
government in some tangential fashion is immterial

This is sinply not a case where several separate issues have
been rolled into a single initiative for "log-rolling" purposes
The subject anendnent may have broad ramfications, yet it deals

with only one subject. It thus satisfies the constitutional

si ngl e-subj ect requirenent.




LEGAL ARGUMENT

PONT I
THE BALLOT TITLE AND SUMVARY PROVI DE FAIR
NOTI CE.
In passing upon the validity of a particular initiative
proposal, the burden is upon the opponent of the proposal to
establish that the initiative proposal "is clearly and conclusively

def ective". Fl ori di ans Agai nst Casino Takeover v. lLets Help

Florida, 363 So0.2d 337, 340 (Fla. 1978), quoting, Weber .

Smat hers, 338  So.2d 819, 823 (Fla. 1978) (Engl and, J.
concurring).

Florida Stat. § 101.161 (1995) requires that the ballot title
and summary for a proposed constitutional amendnent state in clear
and unambi guous |anguage the chief purpose of the measure.  Askew

v. Firestone, 421 so0.2d 151, 154-155 (Fla. 1982). The Dbal | ot

sunmary for FHCC’'s proposed amendment properly sunmarizes the chief
purpose of the proposed amendnent, which is to establish the right
of citizens to choose health care providers:

BALLOT TITLE

RIGHT OF CTIZENS TO CHOOSE HEALTH CARE
PROVI DERS

BALLOT SUMMARY

Establishes the right of «citizens to
choose health care providers. This provision
prevents insurance conpanies, nanaged care
personnel, enployers, and other such third
parties from controlling a citizen's selection
of health care providers; requiring provision
for choice of health care providers in future
contracts providing care under prograns such
as those organized under Chapter 440, Chapter

10




627, Chapter 636 and Chapter 641, Florida
St at ut es

The instant ballot summary is devoid of wpplitical rhetoric",

of In re Advisory Opinion to the Attornev Ceneral -- Save Qur

27

Evergl ades, 636 So.2d 1336, 1341 (Fla. 1994), and does not omt any

material information. The only specific ballot summary issue

raised by the Attorney General relates to a divergencein language

between the summary and the text of the amendment?:

.o the ballot sunmmary does not track
the |anguage of the anendnment; rather it
suggests applications not contained in the
text of the proposed anendnent. The Court,
therefore, may w sh to consider whether the
ballot title and summary adequat el reflect
the language of the proposed anendment such

that the voter is given fair notice of the
deci sion he nust nake.
However, this Court has held that the use of dJiffering
term nol ogy between sunmmary and text is immaterial, so long as the
di vergence could not reasonably nmislead the voters. See, 1n re

Advi sory Opinion Attyv. Gen. Enslish-The O ficial Langquase of

Florida, 520 So.2d 11, 13 (Fla. 1988).

The Attorney General's "tracking" objection is highly

anal ogous to the objection raised by the Attorney General and

*The Attorney General's Petition also states broadly:
It is questionable whether the ball ot
title and summary provide fair notice of the
true meaning of the proposed revision to the
Fl orida Constitution.

This broad "question", wthout specific content, appears pro fornm
in nature and obviously cannot be neani ngg‘:ul |y addressed absent
more specific objection. Accordingly, FH wi'll reserve further
response on this point to its Answer Brief, awaiting further
specific objection, if any, by interested parties.

11




rejected by this Court in Advisory Opinion to the Attv. Gen re:

Florida TLocallv_Approved Ganming, 656 So.2d 1259, 1262-63 (Fla.
1995). There, the Attorney General argued that the Locally

Approved Gami ng Anendment text (authorizing 20 casinos) Was
inconsistent with the |anguage of the summary (which went beyond
that express language, to indicate that gam ng would not be
aut hori zed beyond the 20 casinos expressly provided for). Thus, in
both cases the Attorney General has seen fit to point out ballot
summary | anguage which serves nerely to explain effects necessarily
inplicit in the text of the proposed anmendnent.

The fact that a summary gives nore information regarding the
amendnents effects than the text of the amendnment is no valid basis
for objection, so long as that information is accurate and not
m sl eadi ng. See, id. To the contrary, this Court has gone out of
its way to commend drafters of initiative petition who have taken
such extraordinary steps in an attenpt to nake clear the intent of
a constitutional provisions. See, Caroll v. Firestone, 497 So.2d
1204, 1206 (Fla. 1986) , By contrast, in Advisorv Opinion to the

: L. : | I : o . 632
So.2d 1018, 1021 (Fla. 1994), this Court rejected a ballot

initiative, 1in part, because the summary failed to point out the
effects that the anmendnment would have on existing |aw

Any references to specific existing legislation to be affected
by a proposed anendnent nust be noted, if at all, in the sunmary,
since such language clearly has no place in the text of the

Constitution, itself. To that extent, the divergence present in

12




the instant case is virtually required if the voter is to be
apprised of the existing areas Of legislation which will be
affected by a proposed anendnent.

As a whole, the instant ballot summary fairly reflects the

chief purpose of the proposed anendnent and thus should be approved

for inclusion on the ballot.
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PO NT 11
THE PROPOSED AMENDMENT DOES NOT VI OLATE THE
SI NGLE SUBJECT REQUI REMENT.
Article XI, Sec. 3, of the Florida Constitution provides in
rel evant part:
The power to propose the revision or
amendment of any portion or portions of this
Constitution by initiative is reserved to the
people, provided that, any such revision or
amendment . . , shall enbrace but one subject
and matter directly connected therewth.
A proposed anmendnent neets the test when it "may be logically
viewed as having a natural relation and connection as conponent
parts or aspects of a single dom nant plan or schene. Unity of

object and plan is the universal test." Advisory OQpinion re

Florida Locally Approved Ganming, supra at 1263.

In his Petition, the Attorney General points out that the
instant initiative:

. . . does not elaborate on the effect or
breadth of "free, full, and absolute choice.™
No other articles of the Constitution are
identified as being substantially effected.
The Court may wi sh to consider whether the
proposed anmendnment may be so broad as to
violate the single subject requirement of
Article XI, Section 3, Florida Constitution.

However, the nmere fact that an amendnent could have broad
ramfications is imuaterial so long as, on its face, the anendnent

deals with only one subject. In Re Advisory Opinion English-The

Oficial Tanguage of Florida, supra at 13. Simlarly, the nere

fact that an amendnment may be capable of separation into two or

more propositions concerning which diversity of opinion mght arise

14




is not alone sufficient to condemm the proposed amendnent, provided
the elenents of the proposition may be viewed as having a natural
relation and connection as conponent parts of a single dom nant

plan or schenme. Floridians Against Casino Takeover, sgupra at 339,

cyuoting, Cty of Coral Gables v. Gay, 154 Fla. 881, 19 So.2d 318,
320 (1944).

In Weber v. Smathers, supra, the Sunshine Amendnent was found

to pass muster under Art. X, Sec. 3 of the Florida Constitution
notwi thstanding that the anmendnent affected eight categories of
i ndividuals, including elected constitutional officers, candidates,
statewide elected officers, public enployees, legislators and
former legislators, former statew de elected officers and all other
persons and entities who mght induce a breach of the public trust.
The anmendnent also referred to two types of financial disclosure
and authorized two distinct penalties -- pension forfeiture and

civil damages. Nonetheless, this Court concluded that these nyriad

provisions came within the ambit of a single subject -- ethics in
governnent -- rendering the initiative petition valid under the
Art. X, Sec. 3 single-subject requirement. See, Floridians

Agai nst Casi no Takeover, supra at 340.

In content, the current initiative largely tracks the |anguage
used by the Florida Legislature in guaranteeing the right of
pharmacy selection to workers' conpensation claimnts under Fla.
Stat. § 440.13(3) (j) (1995). That section states in pertinent
part:

Notwi t hstanding anything in this chapter
to the contrary, a sick or injured enployee

15




shall be entitled, at all times, to free,

full, and absolute choice in the selection of
the pharmacy or pharmacist dispensing and
filling prescriptions for nmedicines required

under this chapter. . . ,

More fundanentally, at the structural level, this proposed
amendnment appears nost anal ogous to Florida's rRight to Work"
guarantee, Fla. Const. Art. I, Sec. 6 (1995), inasnuch as both
provi sions extend beyond the delineation of governnent powers and
duties to prohibit particular substantive content in purely private
contracts. |f passed, the "right to choose health care providers"
woul d take its place alongside the "right to work", functioning as
a basic right in a parallel fashion (hence the drafter's indication
that the instant anendnent is to be a part of Art. 1, the
"Declaration of Rights" article of the Florida Constitution) .3

The single-subject provision is a rule of restraint designed
to insulate Florida's organic law from precipitous and cataclysmc

change. Advisory Opinion to the Attorney General re Tax

Limtation, 644 So.2d 486, 490 (Fla. 1994). The right of physician

choice was virtually universal until a decade ago. Even now,
[imtations on choice primarily exist in the private sector. The
changes in Florida's organic |aw under this anendment would clearly
be mnimal, given the alnbst non-existent way in which existing |aw

addresses the issue of patient choice anmong health care providers.

*In primarily focusing on the linmtation of private conduct,
the instant anendnent also bears sonme resenblance to the limted
marine-net fishing initiative Advisorv Opinion to Attorney GCeneral
-- Limted Marine Net Fishing, 620 So.2d 997 (Fla. 1993), approved
by this Court and ultimately adopted by the electorate. See Fla.
Const. Art. X, Sec. 16 (1997 Supp.).
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As such, no reasonable argument can be made that cataclysmc change
in Florida's organic |aw would be effected by this anmendnent.

The right to health care choice does not conflict wth any
other constitutional right or provision. Wiile the health care
choice right would serve (the same as any substantive right) to
limt potential government actions in derogation thereof, such

tangential effect is not recognized as a basis for invalidating an

initiative petition. As this Court explained in _Advisory Opinion

to the Attornev General re Limted Casinos, 644 8So.2d 71, 74 (Fla.

1994)

. . . we find it difficult to conceive of a
constitutional anmendnent that would not affect
other aspects of government to sone extent.
However, this Court has held that a proposed
amendnent can  meet the single subject
requi rement even though it affects mltiple
branches of governnent. Advisorv_Qpinion to
the Attorney General -- Linmited Political
Terms _and Certain Elective Ofices, 592 So.2d
225, 227 (Fla. 1991). Further, this Court has
held that the possibility that an amendment
mght interact with other parts of the Florida
Constitution is not sufficient reason to

invalidate the proposed anendment.  English-
The O ficial Lansuase of Florida, 520 So.2d at
12, 13.

The proposed anendment would inplement a public policy
decision of statewi de significance, performng an overwhelmngly
|l egislative function. Wiile the amendnent may derivatively effect
the executive and judicial branches (the sanme as any |egislative
enactnent of public policy) nothing in the initiative exercises or

alters executive or judicial powers. See, Advisory Opinion to

Attorney Ceneral -- Limted Political Terns in Certain Elective

Offices, 592 go.2d 225, 227 (Fla. 1991) (approving termlimts
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initiative affecting office holders in all three branches of

gover nnent ) ; conpare, In re Advisory Opinion --  Save Qur

Ever gl ades, supra at 1340

Finally, this is sinply not a case where several separate
i ssues have been rolled into a single initiative in order to
aggregate votes or secure approval of an otherw se unpopul ar issue.

See, In re Advisory Opinion -- Save Qur Everglades, supra

It is obvious that the instant anmendnent may have broad
ram fications, yet it is equally obvious that on its face it deals
with only one subject and thus neets the single subject

requi renent.
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CONCLUSI ON

This Court should hold that the proposed initiative amendnent
providing for acitizens right to choose health care providers
meets the requirements of Art. X, Sec. 3 of the Florida

Constitution and Sec. 101.161, Fla., Stat. (1995).
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