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CERTIFIED QUESTION

WHETHER AN EXCESS CARRI ER HAS A DUTY TO MAKE
AVAI LABLE THE UNI NSURED MOTORI STS COVERAGE
REQUI RED BY FLORI DA STATUTE 8627.727(2) TO AN
| NSURED UNDER AN EXI STI NG POLI CY ON VEH CLES
VWH CH HAD NEVER BEEN REG STERED OR PRI NCI PALLY
GARACED IN FLORIDA VWHENEVER ANY VEH CLE,
COVERED OR SUBSEQUENTLY ADDED, FI RST BECOMVES
REG STERED OR PRI NCl PALLY GARAGED | N FLORI DA?



STATEMENT OF THE CASE

Rita STROCHAK appeals an adverse summary judgnment in this
action for excess uninsured notorist ("UM') coverage. This action
for declaratory judgnent ari ses out of an autonobil e accident which
occurred on Novenber 14, 1992, in Broward County, Florida. (R 1-
1-9). Ms. STROCHAK alleged that the negligence of a phantom
vehi cl e caused an acci dent which resulted in serious injury to her.
(R1-1-9). At the time of the accident, Ms. STROCHAK was t he naned
i nsured under FEDERAL | NSURANCE COVPANY (hereinafter referred to as
"FEDERAL") Masterpiece personal excess liability policy nunber
1051832901-01 (hereinafter referred to as "the excess policy").
The excess policy, as continually renewed through the date of the
accident, provides bodily injury liability coverage with limts of
$5, 000, 000.00. (R 2-78-77).! It is undisputed that the policy by
its terns does not provide excess UM coverage. (R 2-78-53, 54,
77, 78). Neverthel ess, Ms. STROCHAK clains that by virtue of
Florida Statutes section 627.727(2), the policy is deened by
operation of law to provide excess UM benefits in the anpunt of
$5, 000, 000. 00. (R 1-24).

FEDERAL filed a notion for summary judgnent, seeking a
determnation as a matter of law that (1) New Jersey |law controls
this case; or (2) that FEDERAL conmplied with Florida law in
renewi ng the policy without excess UM coverage. (R 2-78; 2-79).

Ms. STROCHAK also noved for summary judgnent, seeking a

Y The original 1985 policy is |ocated at page 2-78-53 of the
record on appeal. The 1992 renewal of the policy is |ocated at
page 2-78-77 of the record.



determ nation that Florida |aw applies in this case, and arguing
that the policy provides $5, 000, 000.00 in excess UM coverage as a
result of Florida Statutes section 627.727(2). (R 3-91).

On Decenber 23, 1994, the trial court entered its order
denying STROCHAK's Mdtion for Summary Judgnent, and granting
FEDERAL' s Motion for Summary Judgnent. (R 3-93). The trial court
assuned, w thout deciding, that Florida |aw applied in this case,
and held that FEDERAL conplied with Florida Statutes section
627.727(2) in renewing the policy wthout excess UMcoverage. (R
3-93). The trial court therefore concluded that FEDERAL's policy
should be applied according to its ternms, wthout excess UM
coverage. (R 3-93).

Due to the pendency of Ms. STROCHAK' s cl ai magai nst the agent,
FEDERAL filed a notion for entry of final summary judgnent, and for
certification of finality. (R 3-102). The trial court granted
this notion, and entered final judgnent in favor of FEDERAL on May
11, 1995. (R 3-105). On June 8, 1995, Ms. STROCHAK fil ed her
notice of appeal to the Eleventh Crcuit. (R 3-106).

On appeal, the Eleventh Circuit certified the follow ng
question to this court:

Whet her an excess carrier has a duty to make
available the wuninsured notorists coverage
required by Florida Statute 8627.727(2) to an
i nsured under an existing policy on vehicles
whi ch had never been registered or principally
garaged in Florida whenever any vehicle,

covered or subsequently added, first becones
regi stered or principally garaged in Florida?



(P.A5).2

The Eleventh Circuit decided that Florida |law would apply to
this case, but expressly noted that this choice of |aw issue can
al so be decided by this court. (P.A 4.). The Eleventh Grcuit
expressly stated that its phrasing of the certified question was
not intended to limt this court's inquiry, and ordered the entire
record and briefing to be transmtted to this court. (P.AD5).

STATEMENT OF THE FACTS

There is no question that the policy by its terns does not
provi de excess UM cover age. (R 2-51). The only basis for M.
STROCHAK's claim for UM benefits is her assertion that Florida
St at ut es section 627.727(2)2 nandates such coverage by operation of
law. Ms. STROCHAK does not dispute that the initial issuance of
the policy in 1985 wit hout excess UMcoverage was proper. The sole
basis for her contention that the policy's failure to provide UM
coverage is in violation of the statute is the assertion that such
coverage should have been "made available" at the tinme of a
subsequent renewal. Thus, this court nust determ ne whether the
trial court was correct in its finding that FEDERAL conplied with
Florida Statutes section 627.727(2) in renewi ng the policy wthout

excess UM cover age.

2 Ref erences to the Appendix to Ms. STROCHAK s Initial Brief
filed with this court wll be referred to as "P.A" (for
Plaintiff's Appendi x) foll owed by the appropriate page nunber.

8 There is no question that this policy is an excess policy,
whi ch, assumng that Florida law applies, is subject only to
subsection (2) of the UMstatute and not the subsection (1) of that
statute.



This court nust al so determ ne whether Florida or New Jersey
| aw applies to control the parties' rights and obligations under
this insurance policy. It is undisputed that if New Jersey |aw
applies, the summary judgnent in favor of FEDERAL was proper
because New Jersey | aw does not mandate excess uninsured notorists
coverage under any circunstances.

Because this case is rather fact-intensive, it is nost |ogical
to address first the facts relating to the history of the insurance
policy and then the facts relating to the choice of |aw anal ysis.

FACTS RELATING TO POLICY HISTORY

The policy at issue in this case was initially issued to Rita
STROCHAK' s deceased husband, Donald STROCHAK, in 1985. Rita
STROCHAK was married to Donald STROCHAK until October 24, 1987,
when he died. (R 3-80- Deposition of Rita STROCHAK, page 14 |ines
14-20).4 Donald STROCHAK was first insured for excess liability
with FEDERAL in 1981. A true and accurate copy of the 1981 policy
is located at R 2-78-14. In 1985, Donald STROCHAK submitted to
FEDERAL another application for excess coverage. (R 3-80-
Deposition of WIIliam Kauf man, May 6, 1994, page 5-6 and Exhibit H
t hereto). This second application was required because M.
STROCHAK wanted to increase his excess liability limts from

$2, 000, 000. 00 to $5,000,000.00. (R 3-80-Deposition of Kaufmnman,

4 FEDERAL fil ed several depositions with the |ower court inthis
case under the sane Notice of Filing. This Notice of Filing, along
with all the attached depositions, is |located at docket nunber 80
of volume 2 of the Record on Appeal. For clarity herein,
references to the depositions | ocated at that docket nunmber will be
made by referring to the docket nunber, the deponent, and the
deposition page and |i ne.



page 22, lines 15-23; page 38, line 6 - page 40 line 15). The
application was submtted to FEDERAL, and in response FEDERAL
i ssued personal excess liability policy nunber 1051832901-01. (R
3-80- Deposi ti on of Kaufnman, page 25, |lines 16-20; page 107, line 22
- page 108 line 21).° This policy is referred to as "the policy"
or "the STROCHAK policy." The policy is |ocated at page 2-78-53 of
t he record.

Significantly, in conjunction with the i ssuance of the policy,
Donal d Strochak signed a rejection of excess UM coverage, in which
he el ected not to obtain any UMcoverage under the policy. R 3-80-
Deposition of Kaufman, Exhibit H). There is no dispute that this
rejection was proper and valid.

For the 1989-1990 renewals, FEDERAL nmade sone marketing
changes, which included renam ng several of its policies
"Masterpiece."® (R 3-80-Deposition of Harris, pages 48 - 51).
The purpose of the Masterpiece program was to nmake the policies
easier to read and to provide the sane or broader coverage. (R 3-
80- Deposition of Harris, page 49, lines 20-25; page 71, lines 3-4).

Any policies existing at the tinme that the Masterpi ece programwas

=l RI TA STROCHAK was an additional insured under the 1985 policy
as Donal d's spouse. (R 3-80-Deposition of STROCHAK, page 14 |i nes
14-20) (R 3-80-Deposition of Patricia Harris, page 107, lines 18-
19). On March 1, 1990, the policy was changed to reflect Ms.
STROCHAK as the naned insured. (R 3-80-Deposition of Harris, page
108, lines 4-10); (R 3-80-Deposition of Kaufman, page 36, |ines
12-19).

& Contrary to Ms. STROCHAK s assertion, FEDERAL did not stop
usi ng applications. Applications continued to be taken for any new
poli ci es. No application was required when an existing policy

renewed under the Masterpi ece name because it was not a new policy.

6



i ntroduced were renewed i nto policies called "Msterpiece" upon the
next renewal. (R 3-80-Deposition of Harris, page 48, |ines 20-
23). Because the Masterpiece policy was sinply a renewal of an
exi sting policy, no new application was required or taken when
exi sting policies were renaned "Masterpiece.”" (R 3-80-Deposition
of Harris, page 15, line 24 - page 16, line 2; page 39, lines 16-
20; page 59, lines 20-25, page 51, lines 1-5; page 51, |lines 16-18;
page 52, |ines 21-24; page 53, |ines 22-25; page 168, |ines 20-25).
Ms. STROCHAK adm tted that she never filled out an application for
an excess policy after the 1985 application by Donald STROCHAK
(R 3-80-Deposition of STROCHAK, page 100, lines 17-24).

Wen a policy was renewed under the Msterpiece nanme, the
named insured received a letter explaining the new nane of the
policies. (R 3-80-Deposition of Harris, page 16, |lines 1-2; page
105, lines 12-19; page 159, |ine 18 - page 160, Iline 15).
Significantly, this letter also explained the availability of
opti onal excess UM coverage. (R 3-80-Deposition of Harris, page
105, lines 12-19). Rita STROCHAK recei ved this Notice of Uninsured
Motorists Options with her June 17, 1989 renewal. (R 3-80-
Deposition of Harris, page 70, |lines 20-25; page 106, lines 2-3).
Furthernore, Ms. STROCHAK al so adm tted that she was aware at | east
since the tine that she purchased the car rental businesses in 1992
of the purpose and nature of UM coverage. (R 3-80-Deposition of

STROCHAK, page 128).



FACTS RELATING TO CHOICE OF LAW’

In addition to the above facts relating to the history of the
i nsurance policy at issue in this case, it is necessary to correct
and clarify certain facts relating to Ms. STROCHAK s New Jersey
contacts. The policy when first issued insured two residences:
one in New Jersey and a Del Ray Beach vacation honme in Florida. It
also insured three vehicles, all of which were registered and
garaged in New Jersey. (R 3-80-Deposition of Kaufnman, page 22,
line 24 - page 23, line 8).

Where the nanmed i nsured has two addresses, Federal allows the
insured to designate which address is the "primary" residence. (R
3-80-Deposition of Harris, page 118, line 24 - page 119, line 3;
page 188, line 24 - page 119, line 3). The primary residence is
the address listed first on the coverage sunmary. (R 3-80-
Deposition of Harris, page 118 line 20 - page 119, line 3). The
New Jersey residence is listed first on each renewal of the policy.
(P.A 20; 42).

Both at the time of the issuance of the initial 1981 excess
policy and at the tine of the 1985 application for the persona
excess policy, Donal d STROCHAK i nf orned FEDERAL t hat t he STROCHAKs
resided in New Jersey. (R 3-80-Deposition of Kaufman, page 16
lines 3-8; page 22, line 24 - page 23, line 8, see Exhibit Hto
Harris deposition (1985 application)). M. STROCHAK never changed

7 Al though the proper test for choice of lawin this case is the
lex loci test, these record facts relating to dom nant contacts are
provided in the event that the court finds a dom nant contacts
anal ysi s rel evant.



this designation of primary residence. |In fact, in each coverage
summary provided to Ms. STROCHAK with each renewal , the New Jersey
residence has at all tinmes been listed first as the primary
resi dence. (R 3-80-Deposition of STROCHAK, page 18, |ines 20-25;
R 3-80- Deposition of Kaufman, page 82, line 10, |lines 14-18). The
policy was at all times a New Jersey policy under FEDERAL's rul es
and guidelines. (R 3-80-Deposition of Harris, page 67, lines 9-
10, lines 16-18; page 82, lines 21-22; page 151, lines 4-12); (R
3-80- Deposi tion of Kaufman, page 112 line 16 - page 113 |line 3).
The primary residence controls premum rating for excess
policies. (R 3-80-Deposition of Harris, page 119, lines 15-17;
page 153, lines 11-13) (R 3-80-Deposition of Kaufman, page 113,
lines 18-21). The premum for the STROCHAK excess policy was
therefore rated off of New Jersey rating guidelines. (R 3-80-
Deposition of Harris, page 119, lines 15-17; page 153, lines 11-13)
(R 3-80-Deposition of Kaufman, page 113, |ines 18-21).
Furthernore, all aspects of the insurance contract, with the
sol e exception of a part of the policy called "Policy Terns," are
controlled by the state of primary residence. (R 3-80-Deposition
of Harris, page 83, lines 14-18) (R 3-80-Deposition of Kaufnan,
page 113, lines 18-21). The "Policy Terns" section of the excess
policy, in contrast, is controlled by the naned insured's mailing
address. (R 3-80-Deposition of Harris, page 122, |ines 6-10).
In this case, three sections of the policy are identified: the
“Introduction,” the "Policy Terns," and the "Excess Liability

Cover age. " The policy specifically states that the "Excess



Liability Coverage" sectionis controlled by New Jersey. (P.A 26;
43). The ternms and conditions of the policy relating to vehicle
coverage, including UM coverage, are |ocated in the "Excess
Liability Coverage" section and not the "Policy Ternms" section
(P.A. 29); (R 3-80-Deposition of Harris, page 117, lines 11-19;
page 122, lines 6-10; see Exhibit "A"). Thus, the UM coverage is
a New Jersey provision. (P.A 26; 29; 43).

No part of the excess policy is based on vehicle |ocation
This is because autonobile coverage for the policy is worldw de,
and is not affected by garage |ocation. (R 3-80-Deposition of
Harris, page 85, line 24 - page 86, |line 5; page 90, lines 3-10).
FEDERAL therefore does not require or rely on garage location in
i ssuing or rating excess policies. (R 3-80-Deposition of Harris,
page 98, lines 1-6; page 110, line 7 - page 111, line 2).

Significantly, the producer of this policy, WIIiamKaufman of
KEEVI LY, SPERO-VWH TELAW is not even authorized or licensed to
solicit or offer Florida UM coverage. (R 3-80-Deposition of
Kauf man, page 42, |lines 18-19).

At the time of the 1985 application, three vehicles were
covered by the policy. Al three vehicles listed on the policy
were regi stered and garaged in New Jersey. (R 3-80-Deposition of
Kauf man, page 22, line 24 - page 23, line 8. One of these was a
1984 Lincoln Continental. M. STROCHAK s own deposition, as well
as the other record evidence in the case, establishes that this is

the very sane 1984 Continental which was |listed on the policy at

the tinme of the 1992 renewal . (R 3-80-Deposition of STROCHAK

10



page 14, line 3 - page 16 |line 22; page 20, line 18 - page 21, |line
3; page 107, line 10 - page 109, line 7; page 112, line 20 - page
113, line 2); (R 3-80, Deposition of Frankel, page 13, lines 16-
23; page 21, line 7 - page 24, line 13). Although Ms. STROCHAK
di sputes this fact, the Eleventh Crcuit agreed with Federal's
statenent that the vehicle involved in the acci dent was one of the
vehicles listed at the tinme of the 1992 renewal. (P.A 2).

At the tinme of the application for this policy in 1985, the
1984 Continental was owned by Donal d STROCHAK' s busi ness, Turnpi ke
For d. (R 3-80, Deposition of Frankel, page 13, |ines 16-23).
Sonetinme after Donal d STROCHAK di ed, Turnpi ke Ford sold the vehicle
to Ms. STROCHAK as part of a settlenent of his estate. (R 3-80,
Deposi tion of Frankel, page 13, lines 16-23). Therefore, while the
1984 Lincoln did have a titlehol der change after Donal d' s death,
the record establishes that it is the sane vehicle which was |i sted
on the policy at the tine of the accident. This is a significant
fact which is msstated by Ms. STROCHAK through her Brief. She
relies heavily in her argunment on the m staken assertion that the
1984 Lincoln was a new vehicle added to the policy in 1990.8

At the tinme of the 1985 application for the excess policy, all
vehi cl es insured under the policy, including the 1984 Conti nental,
were regi stered and garaged in New Jersey. (R 3-80- Deposition of
Kauf man, page 22, line 24 - page 23, line 8.) Ms. STROCHAK

testified that she took the Continental to Florida in October 1988

& Ms. STROCHAK apparently confuses the excess policy at issue in
this case with the primary policy.

11



so that she could use it while she stayed at her Del Ray Beach
vacation home in Florida for the winter. (R 3-80 Deposition of
STROCHAK page 16, line 2 - page 2, line 22). Al though there is
sone di screpancy concerning when it occurred,® the record is clear
that Ms. STROCHAK took the car back to New Jersey prior to the
accident. (R 3-80 Deposition of STROCHAK page 16, line 2 - page
2, line 22). It is further undisputed that by the time this
acci dent occurred, the Continental was again principally garaged in
New Jersey and had been for sone tine. (R 3-80-Deposition of
STROCHAK, page 16, lines 11-22; page 45, line 16-18); see also
Exhibit Hto Harris deposition, R 3-80 (1985 application); (R 3-
80- Deposition of Frankel, page 28, line 22, page 29, line 1).

On August 29, 1991, Ms. STROCHAK regi stered the Continental in
Fl ori da. (R 2-78-88). Significantly, however, M. STROCHAK
allowed the Florida registration to |apse on Septenber 8, 1992,

before the accident, and never re-registered the Continental in

Florida. (R 2-78-88). Thus, at the time of the accident, the
vehicle was garaged in New Jersey and was not registered in
Fl ori da.

Ms. STROCHAK never asked her insurance producer, KEEVILY
SPERO- VH TELAW or FEDERAL to change her primary address to

el Ms. STROCHAK testified that she took the Continental back to
New Jersey in 1988 when she started the New Jersey businesses with
her son. (R 3-80 Deposition of STROCHAK page 16, line 2 - page 2,
line 22). M. FRANKEL testified that his nother took the car back
and forth between Fl orida and New Jersey, but testified that it was
continuously located in New Jersey at | east from August 1992 until
the tinme of the accident. (R 3-80-Deposition of Frankel, page 27,
line 16 - page 29, line 1).

12



Florida. (R 3-80-Deposition of STROCHAK, page 18, |ines 20-25;
page 30, lines 16-20) (R 3-80-Deposition of Kauf man, page 82, |ine
10, lines 14-18; page 113 line 22 - page 114, line 9) (R 3-80-
Deposition of Harris, page 121, line 24 - page 122, line 1). She
changed only her mailing address to Florida. Even her mailing
address was changed back to New Jersey before the accident
occurred. (R 3-80-Deposition of STROCHAK, page 74, |line 17 - page
75, line 2) (R 3-80-Deposition of Frankel, page 7, line 21 - page
8, line 19; page 10, lines 8-14). At all times M. STROCHAK
mai ntai ned clothes, furniture, and personal possessions at her
residence in New Jersey, and returned regularly to New Jersey,
spending only winters in Florida. (R 3-80-Deposition of STROCHAK,
page 42, line 18 - page 43, line 11) (R 3-80-Deposition of
Frankel , page 46, line 16 - page 47, |line 15).

In fact, Ms. STROCHAK S son, Ed Frankel, testified that she
resided in New Jersey fromat least April 1992 through the tinme of
the accident. (R 3-80-Deposition of Frankel, page 48, |ines 5-8).
KEEVI LY, SPERO WHI TELAWTr ecords show t hat they contacted her in New
Jersey in May and July of 1992. (R 3-80-Deposition of Kaufman,
page 110, lines 3-9; page 110, line 17 - page 111, line 14).

Ms. STROCHAK has never had a Florida Driver's license. (R 3-
80- Deposition of STROCHAK, page 13, lines 4-6). Al t hough she
tenporarily changed her mailing address to Florida, M. STROCHAK
never received any insurance information at her Del Ray Beach
vacation home, and kept all insurance records in New Jersey at al

times fromDonal d' s death through the date of her accident. In her
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own words, this was because she spent a majority of her tine in New
Jer sey. (R 3-80-Deposition of STROCHAK, page 25, |ines 20-25;
page 35, lines 20-24). She paid insurance prem uns through New
Jersey bank accounts. (R 3-80-Deposition of STROCHAK, page 98,
lines 7-11) (R 3-80-Deposition of Frankel, page 16, line 17 - page
17, line 1). She received a salary fromand was presi dent of a New
Jersey corporation, GAB. (R 3-80-Deposition of STROCHAK, page 51,
lines 14-19). The STROCHAKs never cl ainmed a honestead exenption
for their Del Ray Beach vacation hone. (R 3-80-Deposition of
STROCHAK, page 42, lines 2-4).

In 1992, Ms. STROCHAK purchased two car rental businesses in
New Jersey. (R 3-80-Deposition of STROCHAK, page 28, |ines 22-25;
page 29, line 23 - page 30, line 7; page 44, lines 4-6, lines 22-
24). M. STROCHAK testified that she planned for she and her son,
Ed Frankel, to manage the busi nesses, and planned to remain in New
Jersey for that purpose. (R 3-80-Deposition of STROCHAK, page 28,
lines 22-25; page 29, line 23 - page 30, line 7; page 44, lines 4-
6, lines 22-24). At that tinme, M. STROCHAK asked M. Frankel to
ensure that all relevant entities, including FEDERAL, were nade
awar e that her mailing address had changed back to New Jersey. (R
3-80- Deposition of STROCHAK, page 74, line 17 - page 75, line 2)
(R 3-80-Deposition of Frankel, page 7, line 21 - page 8, line 19;
page 10, lines 8-14). The mailing address for the excess policy
was changed back to New Jersey effective June 17, 1992. (R 3-80-
Deposition of Harris, page 146, lines 8-10; Exhibit 1 to STROCHAK
deposition). Thus, at the time of the accident, M. STROCHAK' s
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primary address on the policy was New Jersey, and she had
instructed FEDERAL that her mailing address was New Jersey.

Ms. STROCHAK adm tted that at the tinme of the accident she had
been spending a mgjority of her tine in New Jersey, and was in
Florida only for a few days and only to attend an uncle's funeral.
(R 3-80-Deposition of STROCHAK, page 47, lines 1-5) (R 3-80-
Deposi tion of Frankel, page 60, lines 10-22). 1In fact, during that
visit to Florida, Ms. STROCHAK stayed with her daughter, and not in
her vacation honme in Del Ray Beach. (R 3-80-Deposition of
STROCHAK, page 102, lines 1-2).
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SUMMARY OF THE ARGUMENT

The trial court below properly entered summary judgnent in
favor of FEDERAL, and the certified question should be answered in
the negative. Even if Florida | aw applies, FEDERAL conplied with
all requirenments of Florida law in renewing the policy wthout
excess UM coverage. This policy is an excess policy which is not
subject to subsection (1) of the UM statute, and is instead
required only to conply with the Iimted requirenents inposed in
subsection (2). It is clear that an excess carrier's only
obligation is to "nmake avail abl e" excess UMcoverage, and that this
obligation need only be fulfilled at the time of policy
application, unless the naned i nsured thereafter requests excess UM
coverage in witing.

There is no question that Donald STROCHAK executed a valid
witten rejection of excess UM coverage under this policy at the
time of application, in 1985. There is |ikew se no question that
FEDERAL sent Ms. STROCHAK a notice of her UMoptions at the tine of
her June 1989 renewal. Finally, there is no question that neither
M. nor M. STROCHAK ever requested that excess UM coverage be
added to the policy, in witing or otherw se. However, after
sustaining injuries at the hands of a phantomvehicle, Ms. STROCHAK
has now deci ded that her policy should provide excess UM cover age.

In light of the undi sputed 1985 witten rejection of excess UM
coverage, and the wundisputed 1989 notice of UM options, M.
STROCHAK's only recourse in this case is to argue that this

rejection and noti ce are sonehow no | onger valid. Her only grounds
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for such an argunent is to assert that a new policy was
subsequently created which required a new "application," thereby
giving rise to an obligation on the part of FEDERAL to again "make
avai | abl e" excess UM cover age.

The event which M. STROCHAK contends was sufficient to
termnate the policy, create a new policy, termnate the prior
rejection, and require a new conpliance with subsection (2) was the
1990 regi stration of her Lincoln Continental in Florida. However,
the addition of a Florida vehicle is sinply not one of the events
expressly listed in subsection (2) of the statute as being
sufficient to renew an excess carrier's UM obligations. To hold
otherwse would require this court to inproperly rewite the
statute. The statute is clear. Most respectfully, this court
sinply does not have the authority to rewite the statute to add
new conditions and requirenents not inposed by the |egislature.

In order to answer the Eleventh Circuit's certified question,
this court need only reviewthe text of that question and the text
of Florida Statutes section 627.727(2). 1t is clear fromthe plain
| anguage of the statute that no duty is inposed on excess carriers
under an "existing policy" wunless the insured requests the
coverage. It is equally clear that the duties inposed upon excess
carriers under subsection (2) do not depend in any fashion on the
regi stration or garage |ocation of a notor vehicle.

Furthernore, the record is clear inthis case that at the tine

of the accident, the vehicle was garaged in New Jersey and was not
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registered in Florida. Thus, factually, this case does not even
present the alleged grounds for invoking Florida public policy.

Al ternatively, the summary judgnent in favor of FEDERAL nust
be affirmed because this action is controlled by New Jersey |aw.
Florida follows the lex loci test for choice of law in autonobile
i nsurance cases, and this policy was issued and delivered in the
state of New Jersey. It is undisputed that New Jersey | aw has no
conpel | ed excess UM cover age.

Ei ther because New Jersey |law applies or because FEDERAL
properly renewed the policy w thout excess UM coverage even under
Florida law, the trial court properly entered summary judgnment in
favor of FEDERAL finding as a matter of law that Rita STROCHAK is

not afforded excess UM benefits under the policy in question.
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ARGUMENT

|H

EVEN IF FLORIDA LAW APPLIES IN THIS CASE, AN EXCESS CARRIER
DOES NOT HAVE A DUTY TO MAKE AVAILABLE THE UNINSURED MOTORISTS
COVERAGE REQUIRED BY FLORIDA STATUTES §627.727(2) TO AN
INSURED UNDER AN EXISTING EXCESS POLICY WHENEVER ANY VEHICLE,
COVERED OR SUBSEQUENTLY ADDED, FIRST BECOMES REGISTERED OR
PRINCIPALLY GARAGED IN FLORIDA.

The certified question should be answered in the negative.
The plain |anguage of Florida Statutes section 627.727(2) makes
clear that the only tinme that an excess carrier has a duty to nmake
avai |l abl e excess UM coverage under an existing policy is when the
named insured nakes a witten request for such coverage. It is
undi sputed that no such request was nmade in this case. To inpose
a duty upon an excess carrier to also nake avail abl e UM cover age
when a vehicle beconmes registered or garaged in the State of
Florida would inproperly require this court to re-wite the
statute.

It is undisputed that this policy by its terns does not
provi de excess UM cover age. It is also clear that the initial
i ssuance of the policy in 1985 was properly conpleted wthout
excess UM coverage; Ms. STROCHAK does not dispute the validity of
Donal d STROCHAK' s 1985 rejection. Therefore, even assum ng that
Florida | aw applies, ® Ms. STROCHAK can successfully argue that the
policy provi des excess UMcoverage only i f FEDERAL vi ol ated Fl ori da

Statutes section 627.727 in |later renewing the policy w thout such

10/ FEDERAL' s first grounds for sunmary judgnent in this case was
the fact that this action is controlled by New Jersey and not
Florida |aw. Ms. STROCHAK admts that she is entitled to no
uni nsured notorists coverage under this policy if New Jersey |aw
applies. The choice of |law question is FEDERAL's argunent 1l on
appeal .
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coverage. Subsections (1) and (2) of the 1991 version of the UM
statute provided in pertinent part:

(1) No notor vehicle liability insurance
policy which provides bodily injury liability
coverage shall be delivered or issued for
delivery in this state with respect to any
specifically insured or identified notor
vehicle registered or principally garaged in
this state wunless wuninsured notor vehicle
coverage is provided therein or supplenenta
thereto for the protection of persons insured
t hereunder who are legally entitled to recover
damages from owners or operators of uninsured
notor vehicles because of bodily injury,
si ckness, or di sease, i ncluding death,
resulting therefrom

* * %

(2) The limts of uninsured notorist coverage
shall be not less than the limts of bodily
injury liability insurance purchased by the
named insured, or such lower limt conplying
with the rating plan of the conpany as nay be
sel ected by the nane insured. The limts set
forth in this subsection, and the provisions
of subsection (1) which require uninsured
notori st coverage to be provided in every
not or vehicle policy delivered or issued for
delivery in this state, do not apply to any
policy which does not provide prinmary
liability insurance that includes coverage for
litabilities arising from the maintenance,
operation, or use of a specifically insured
not or vehi cl e. However, an insurer issuing
such a policy shall nake avail able as a part
of the application for such policy, and at the
witten request of an insured, limts up to

1y Because the | ast renewal before the accident was in June 1992,
the 1991 version of the statute controls the parties' rights and
obligations. See Adans v. Aetna Cas. & Surety Co., 574 So. 2d 1142
(Fla. 1st DCA), reviewdism ssed, 581 So. 2d 1207 (Fla. 1991). See
also Fireman's Fund Ins. Co. v. Pohlman, 485 So. 2d 418 (Fl a.

1986) . The legislature has since limted statutorily provided
excess UM coverage to one mllion dollars, regardless of the
policy's particul ar liability limts. See Fla. St at .

§627. 727(2) (1995) .
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the bodily injury liability Iimts contained
in such policy. [enphasis added]

It is clear that subsection (1) of the UMstatute applies to
primary autonobile liability policies, and subsection (2) of the
statute applies to excess policies.' Because the STROCHAK policy
is an excess all-liability policy, and not sinply a primry
autonmobile liability policy, it is undisputed that subsection (2)
of the statute, and not subsection (1), controls this case. Thus,
even if Florida | aw applies, Federal was only obligated to conply
W th subsection (2) of the statute and was not subject to the
broader requirenents set forth in subsection (1).

Nevert hel ess, while Ms. STROCHAK cannot refute that FEDERAL is
under no circunstances subject to subsection (1) of the UMst at ut e,
she seens to have overl ooked this crucial distinction in the case
| aw, because her Initial Brief cites cases construing subsection
(1). In fact, Ms. STROCHAK nmakes t he sonmewhat astoundi ng ar gunent
that primary and excess coverage cases are i nterchangeabl e and t hat
case | aw construing subsection (1) of the UMstatute is applicable

to this case.

12 Primary autonobile liability policies are governed by the
requi renents set forth in subsection (1) and the first sentence of
subsection (2). Excess policies are controlled by the renaining
| anguage in subsection (2). Thus, technically, subsection (1)
applies only to primary policies and subsection (2) applies
partially to both primary policies and excess or unbrella policies.
For the sake of brevity and clarity herein, the primary auto policy
requi renents are referred to as "subsection (1)," and the excess
coverage requirenents are referred to as "subsection (2)," even
t hough the first sentence of subsection (2) is a continuation of
the primary policy requirenments and does not apply to excess
poli ci es.

21



However, the subsections are obviously not interchangeable.
Wi | e subsection (1) of the statute expresses a broad public policy
in favor of primary UM coverage in a variety of situations,
subsection (2) provides only very limted duties with respect to

excess UM coverage. Conpare Fla. Stat. 627.727(1) with Fla. Stat.

8627.727(2). The fact that nore [imted requirenments are inposed
upon excess carriers is logical given that statutorily inposed UM
coverage is intended to provide the reciprocal of the liability
coverage mandated under the Financial Responsibility Act. See

Mullis v. State Farm Mut. Auto. Ins. Co., 252 So. 2d 229 (Fla.

1971). The Financial Responsibility Act, |ike the broad provisions
of subsection (1), affects only the first layer of primry
cover age. Florida's public policy in favor of UM coverage is
obvi ously reduced, and the | egislature's inposition of |ess strict
requi renents i s reasonabl e, in the context of excess policies which
have no corollary in the Financial Responsibility Act. An insured
pur chasi ng excess or unbrella coverage has already been issued a
policy or policies conplying with the Financial Responsibility Act
and the corollary primary UMrequirenents. |f UMcoverage is to be
i nplied by operation of lawinto the STROCHAK policy, such mandate
must cone from subsection (2).

No such nandate exists. In order to answer the Eleventh
Crcuit's certified question, this court need only conpare the text
of that question with the text of Florida Statutes section
627.727(2). Under the plain |language of the statute, no duty is

i nposed on excess carriers under an "existing policy" unless the
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i nsured requests the coverage. It is equally clear that the duties
i nposed upon excess carriers under subsection (2) do not depend in
any fashion on the registration or garage |location of a notor
vehi cl e.

The excess insurer's sole obligation is to "nmake avail abl e"
excess UM cover age. This obligation arises only at two tines
during the life of a policy: (1) at the tine of application; and

(2) when requested in witing by the naned insured. Fla. Stat.

8627.727(2). See also Travelers Insurance Conpany v. Quirk, 583

So. 2d 1026, 1029 (Fla. 1991) (wherein this court stated that "the
statute requires an issuer of an unbrella policy to notify an
applicant of the availability of wuninsured notorists coverage")
(enphasi s supplied).

In this case, there is no question that neither Donald nor
Ri ta STROCHAK ever requested excess UMcoverage for this policy, in
witing or otherwse. There is also no question that at the tine
of the 1985 application, not only did FEDERAL make excess UM
cover age avail abl e, but Donal d STROCHAK si gned an express rejection
of excess UMcoverage. M. STROCHAK does not, and coul d not, argue

that the 1985 rejection is defective in any way. See Acquesta v.

| ndustrial Fire and Cas. Co., 467 So. 2d 284 (Fla. 1985) (holding

that a spouse's rejection of uninsured notorists benefits is
bi ndi ng on and i nputed to the other spouse).

Furthernore, there is no question that FEDERAL notified Ms.
STROCHAK of the option of purchasi ng excess UMcoverage at the tine

of her June 17, 1989 renewal. Wile there is no case defini ng what
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a carrier nmust do to "mmke avail abl e" excess UM coverage, it is
clear that a notice of UMoptions is sufficient and that obtaining
a signed rejection of UM coverage is nore than the statute

requires. See Travelers Ins. Co. v. Qirk, 583 So. 2d 1026 (Fl a.

1991). Finally, Ms. STROCHAK herself admtted that she was aware
of the nature and purpose of UM coverage.

Thus, Ms. STROCHAK s only recourse in this case is to argue
that the 1992 renewal was actually a different insurance policy
than the 1985 policy, and that FEDERAL therefore should have
obtained a new policy application even after the 1989 renewal
notice and after Donal d STROCHAK s 1985 signed rejection of excess
UM cover age. Ms. STROCHAK concludes that such a new policy
termnates the effect of the prior notice and rejection and
triggers a new obligation on the part of FEDERAL to yet agai n make
excess UM coverage "avail able."

However, it is clear that a policy application is only
required upon the initial issuance of a policy, the creation of a
whol |y new insurance policy where none previously existed. See

Nat'l Anerican Ins. Co. v. Baxley, 578 So. 2d 441 (Fla. 1st DCA

1991) (defining an "existing" policy as term nating only when there
is a period of time when the insured is wholly not covered; no
ot her policy change term nates an "existing" policy). Based upon
Ms. STROCHAK' s own testinony, she cannot establish that a new
policy was created or that a new application was required after
1985. Ms. STROCHAK admtted that she never filled out an excess
policy application after Donal d STROCHAK' s 1985 rejection. (R 3-
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80- Deposition of STROCHAK, p. 100, lines 17-24). Ms. STROCHAK
hersel f characterizes the policy as a "renewal,"” and not a new

policy or application.?® See also Fla. Stat. 8627.728(1)(b)

(defining a "renewal "). There is no question that there is no duty
to make excess UM coverage avail able at the tinme of renewal. Thus,
this should be a very sinple case.

Nevert hel ess, Ms. STROCHAK urges that this court should find
that the duty i nposed upon an excess carrier to "nmake avail abl e" UM
coverage should be triggered not only at the time of application
and upon the insured' s request, but additionally when a vehicle

becones garaged or registered in the state of Florida.* She argues

e The only part of the UMstatute requiring notice at the tine
of renewal 1is subsection 627.727(1), which applies to primry
policies only. Subsection (1) requires a witten or otherw se

knowi ng rejection of UM benefits upon application, and thereafter
only requires notice of the availability of UM benefits for
renewal s. This provision denonstrates that the |egislature has
recogni zed that the insurer's duty under the UMstatute at the tine
of applicationis a different issue than the insurer's duty at the
time of renewal. It also denonstrates that with respect to excess
policies, the | egislature has i nposed no duty upon insurers to give
addi tional notice upon renewal. The notice required under section
627.727(2) expressly applies only to the application, and section
627.727(2) expressly states that the provisions of 627.727(1) do
not apply to policies that do not provide primary coverage.

14/ Ms. STROCHAK previously argued three facts which she all eged
constituted a new policy or required a new application: (1) the
change in naned insured from her deceased husband to herself; (2)
t he change i n the marketi ng nanme and nunber of the policy form and
(3) an alleged addition of vehicle. M. STROCHAK has apparently
recogni zed that each of these events has been considered and
rejected by Florida courts as triggering an insurance carrier's
obl i gati on under the UMstatute, because she nowcontends primarily
that the coverage of a Florida-garaged vehicle was an event so
monunent ous as to extinguish all prior UM decisions and to create
an entirely "new policy," thereby requiring FEDERAL to agai n "make
avai | abl e" excess UM coverage. Although Ms. STROCHAK has either
abandoned or reduced her reliance on these other factors, they wll
be addressed later in this section.
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that a Florida garaged vehicle was first listed on the excess
policy in 1990, that event dictates that the 1990 renewal was a new
"policy," requiring a new application, and triggering a new duty on
the part of FEDERAL to again "nmake avail abl e excess UM cover age.

Ms. STROCHAK' s argunent requires this court to hold that in
addition to the two events expressed i n subsection (2) as requiring
that excess UM coverage be nade available, there is also a
judicially-created third triggering event: the addition of a
Fl ori da garaged vehicle. Mst respectfully, this court sinply does
not have the authority to add new conditions to the statute. See

Devinv. Gty of Hollywod, 351 So. 2d 1022 (Fla. 1976); Chaffee v.

Mam Transfer Co., 288 So. 2d 209 (Fla. 1974); Atlantic C Line

R R v. Boyd, 102 So. 2d 709 (Fla. 1958).

Apparently in recognition of the fact that this court nust
adhere to the legislature's choice of statutory requirenents, M.
STROCHAK cont ends t hat section 627.727(2) by its ternms applies only
to excess policies "which insure specifically identified notor
vehicles which are registered and garaged in Florida." V5.
STROCHAK appears to conclude that this policy was not subject to
Florida Statutes section 627.727(2) until 1990, when the
Conti nental was garaged in Florida. While nost insurance conpani es
woul d appreci ate such a narrow construction of their obligations,
this is an inproper interpretation of the scope of subsection (2).
The quoted |anguage from subsection (2) defines the prinmary
policies not subject to subsection (2), not the excess policies

within its scope:
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The Iimts set forth in this subsection, and
t he provi sions of subsection (1) which require
uni nsured notorist coverage to be provided in
every notor vehicle policy delivered or issued
for delivery in this state, do not apply to
any policy which does not provide prinmary
liability insurance that includes coverage for
liabilities arising from the maintenance,
operation, or use of a specifically insured
nmotor vehicle. [enphasis added]

There is no reference in subsection (2) to policies insuring
specifically identified vehicles garaged or registered in this
state, other than a definition of the subsection (1) policies not
subj ect to subsection (2). The words "notor vehicle registered or
principally garaged in this state" appear only in subsection (1)
and do not appear anywhere in subsection (2). The second sentence
of subsection (2) specifically states that the provisions of
subsection (1) do not apply to excess policies. It could not be
clearer that the reference to specifically identified vehicles
regi stered or garaged in the state applies only to subsection (1).?%
The legislature's use of that term in subsection (1) and its
om ssion of that termin subsection (2) nust be presuned to i ntend

that the two subsections have a different scope. Castillo-Plaza v.

G een, 655 So. 2d 197 (Fla. 3d DCA 1995); St. CGeorge Island Ltd. v.

Rudd, 547 So. 2d 958 (Fla. 1st DCA 1989), approved, 561 So. 2d 253
(Fla. 1990); Departnent of Prof. Reqg. v. Durrani, 455 So. 2d 515

(Fla. 1st DCA 1984). M. STROCHAK s interpretation of the statute

inproperly attenpts to use an exception to define the scope of

15/ These words track those in Chapter 724 Florida Statutes which
defines the inapplicability of the Financial Responsibility statute
and presunmably policies subject to Florida Statute section
627.727(1).
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inclusion, and is in contravention of the clear |anguage, syntax,
and granmar of the statute.

Ms. STROCHAK' s argunent is allegedly based on public policy
but overlooks the fact that the public policy of the state with

respect to UMcoverage is defined by the statute. Salas v. Liberty

Mut. Fire. Ins. Co., 272 So. 2d 1 (Fla. 1972). She does not, and

could not, cite to any part of the statute which dictates that an
excess carrier nust make avail able UM coverage under an existing
policy when a vehicle beconmes garaged in Florida.

Wthout identifying any part of the statute to support her
argunent, M. STROCHAK contends that a Florida-garaged vehicle
bei ng added to the policy invoked the public policy of this state
because it was allegedly the first time that the policy insured a
Florida risk. To accept Ms. STROCHAK' s argunent, this court nust
find that the policy was subject to Florida |l awin 1990 but was not
subject to Florida law in 1985, because if the policy was subject
to Florida lawin 1985, the 1985 rejection would necessarily still
have been valid at the tine of the accident. M. STROCHAK argues
that the 1985 rejection was premature because, she asserts, the
policy was not required to conply with section 627.727 until 1990
when the Continental was registered in Florida.

Ms. STROCHAK' s argunent ignores the fact that the scope of
section 627.727 is defined not only by its terns but also by the
general scope provisions of the insurance code. Section 627.727
applies only to policies issued and delivered in the state of

Florida. See Fla. Stat. 8627.401(2). It applies to contracts of
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casualty insurance "covering subjects resident, located or to be

performed in this state." Fla. Stat. 8627.4135. If this policy

was not, as Ms. Strochak argues, issued and delivered in Floridain
1985, then neither was the 1992 renewal .'® Likewise, if the policy
insured a "subject resident, located or to be perforned" in the
state of Florida in 1990, it also did so at the tinme of the 1985
application when the STROCHAKs |isted a Florida honme as their
secondary residence. Garage |l ocation of one vehicle is not the
defining event under an excess policy because such policies are
all-risk policies covering many different types of liability, not
just autonmobile liability. The STROCHAKs had potential homeowner's
ltability in Florida at all tinmes since their 1985 application. |If
the policy was not subject to Florida law in 1985, it was never
subject to Florida law. See R 2-78-77 (1992 renewal ). FEDERAL
was either required to conply with subsection (2) in 1985, which it
undi sputedly did, or was never required to do so. Under either
option, the summary judgnent in favor of FEDERAL should be
af firnmed.

Furthernore, significantly, the "facts" wupon which M.
STROCHAK bases her argunent are sinply not at issue in this case:
at the tinme of the accident, the vehicle was neither garaged nor
registered in Florida. It is undisputed that the Continental was

principally garaged in New Jersey at the tine of the accident. (R

16/ Under the sane analysis, M. STROCHAK s argunent |eads
i nescapably to the conclusion that New Jersey |law controls this
case, which woul d al so conpel an affirmance of the summary judgnment
bel ow. See Point Il on appeal.
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3-80-Deposition of STROCHAK, page 16, lines 11-22); see Exhibit H
to Harris deposition (1985 application); (R 3-80-Deposition of
Frankel , page 28, line 22, page 29, line 1). Furt hernore, M.
STROCHAK neglects in her argunent to inform the court that she
allowed her Florida registration to |lapse prior to the accident.
In light of these facts, Ms. STROCHAK' s public policy argunent that
the policy provides excess UM coverage on the basis that the
Continental was registered and principally garaged in Florida at
the tinme of the accident is sonewhat incredible.

In addition to the registration or garaging of a vehicle in
Florida, Ms. STROCHAK has throughout this case attenpted to couch
several other events as new "applications" or "new policies."
First, Ms. STROCHAK notes that the policy was initially issued to
Donald STROCHAK as the nanmed insured, and that M. STROCHAK
subsequently died at which tine Rita STROCHAK was substituted as
t he naned i nsured. Ms. STROCHAK does not, and cannot, cite any
authority whatsoever for the proposition that a change in naned
i nsureds between husband and wife is such a sufficient policy
alteration as to create a "new policy" or to require a new
appl i cation.

In fact, Florida case law is directly contrary to that

assertion. In Kerr v. State Farm Mutual Autonmobile |nsurance

Conpany, 434 So. 2d 970 (Fla. 5th DCA), review denied, 441 So. 2d

632 (Fla. 1983), the court specifically held, even under the old
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"materiality" test for subsection (1) cases,! that the substitution
of a wwfe as sole naned insured after husband's death was not a
material policy change requiring a new rejection. Simlarly, in

Atlanta Casualty Conpany v. Evans, 668 So. 2d 287 (Fla. 1st DCA

L Appel I ant' s confusion with respect to FEDERAL' s obligations in
this case may stemfromher failure to distinguish subsection (1)
cases dealing with primary autonobile coverage from the present
case, which deals solely with excess coverage. Unlike subsection
(2), which has since its inception required only that the insurer
"make avail abl e" excess UM coverage at the tinme of application and
thereafter at the witten request of the insured, there has been
significant judicial discussion and | egislative anmendnent regardi ng
when a primary carrier is required to obtain a new rejection or
selection of primary UM coverage. Prior to October 1, 1980,
primary carriers were required to obtain a new selection or
rejection of UM coverage unless a policy was sinply a "renewal ."
Courts developed the "materiality test" to analyze whether a
subsequent policy "renewed" a prior policy. If a change in a
policy was "material," the subsequent policy could not be
considered a renewal and a new rejection would be required under
the pre-1980 version of the statute. However, these cases were
statutorily overruled in 1980 when the legislature specifically
rejected the materiality test and provided that a newrejection is
not required under subsection (1) for policies which "renew,
extend, change, supersede, or replace an existing policy."
Accordingly, after October 1, 1980, the nere fact that a change in
the policy was "material" so as to preclude the subsequent policy
fromqualifying as "renewal" was sinply not enough to require the
insurance carrier to obtain a new rejection, as long as the
subsequent policy "extended, changed, superseded, or replaced an
exi sting policy issued by the sane insurer.” See Cote v. Anerican
Fire & Cas. Co., 433 So. 2d 590 (Fla. 2d DCA), review denied, 440
So. 2d 351 (Fla. 1983); Coney v. Gen. Ins. Co., 445 So. 2d 671
(Fla. 3d DCA 1984). In 1984, the "sanme insurer" requirenment was
del eted and was replaced wwth the requirenent that a new rejection
or selection be obtained if there is a change in bodily injury
ltability limts. See GEICOv. Stafstrom 668 So. 2d 631 (Fla. 5th
DCA 1996) (on rehearing en banc), review denied, 677 So. 2d 841
(Fla. 1996).

These nunerous case deci sions addressing subsection (1) are
not applicable in this case, except to the extent that they
illustrate events which are not sufficiently significant policy
changes even to require a new rejection or selection under
subsection (1). An event which does not trigger a new obligation
under subsection (1) is clearly not sufficient to trigger a new
obligation under the nore limted subsection (2).
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1996), the First District Court of Appeal recently reaffirned that
a change in naned insured from one spouse to another does not
require a new uninsured notorists rejection even under subsection
(1). Pursuant to these authorities, which unequivocally reject M.
STROCHAK' s argunent even wunder the stricter subsection (1)
requi renents, the change in naned insured from Donald to Rita
STROCHAK is sinply irrelevant to this case.

Ms. STROCHAK next clains that the fact that FEDERAL changed
the marketing name of its excess policies to "Msterpiece" and gave
t he STROCHAKs a new policy nunber constitutes the caliber of change
which results in a "new policy" and requires a "new application”
for purposes of subsection (2). A change in the policy marketing
name and policy nunber does not anobunt to an "application" for a
new policy and does not termnate the effect of M. STROCHAK' s
rejection. See Liberty Mut. Ins. Co. v. Ledford, 22 Fla.L.Wekly

D982 (Fla. 2d DCA, April 18, 1997).
Even for primary policies, even a change in carriers does not
trigger a newobligation on the part of the insurer, as long as the

policy does not | apse. See Laws of Florida, Ch. 84-41; Oion Ins.

Co. v. Cox, 681 So. 2d 760 (Fla. 4th DCA 1996). One carrier would
have a different nanme for its policy product and would certainly
assign the insured a different policy nunber. Since these facts
along with a change in insurers is clearly not sufficient to
trigger new obligations even wunder the stricter standards
applicable to primary carriers, there is absolutely no support

under Florida law for Ms. STROCHAK' s argument that a change in

32



policy nunbers in a renewal excess policy with the sanme carrier
requires a new rejection.

Ms. STROCHAK next argues that a "new coverage" (excess notor
vehicl e coverage) was created in June 1990, when she clains that
the 1984 Li ncoln was added to the excess policy. This argunent is
both | egally unsound and factually baseless. Florida lawis clear
that the addition of a vehicle is not sufficient to require a new
rejection or selection even under subsection (1). CGEICO v.
Stafstrom 668 So. 2d 631 (Fla. 5th DCA 1996)(on rehearing en
banc), review denied, 677 So. 2d 841 (Fla. 1996). Gven this

recent reaffirmance that an additional vehicle does not create a
"new policy" under subsection (1), it is virtually inpossible to
justify the argunent that the sane event could trigger a new
obligation under the nore restricted subsection (2).

Fur t her nor e, MVs. STROCHAK' s ar gunent is based on a
m sstatenment of the record in this case. At the tine of the 1985
application, three vehicles were covered by the policy. The
record, including Ms. STROCHAK' s own deposition, establishes that
one of these vehicles was the very sanme 1984 Lincoln Continental
whi ch Ms. STROCHAK now asserts was added to the policy in 1990
(R 3-80-Deposition of STROCHAK, page 14, line 3 - page 16 |line 22;
page 20, line 18 - page 21, line 3; page 107, line 10 - page 109,
line 7; page 112, line 20 - page 113, line 2); (R 3-80, Deposition
of Frankel, page 13, lines 16-23; page 21, line 7 - page 24, |line
13). Thus, this was sinply not a new vehicle. The El eventh

Crcuit recognized this fact, although M. STROCHAK contends
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ot herw se. (P.A2). Thus, in addition to the fact that the
addition of a vehicle does not create a new policy or require a new
application under established Floridalaw, this contention is based
solely on a msstatenent of the record facts and need not even be
considered by this court.

Actual ly, although the Eleventh Crcuit's certified question
refers to a vehicle being registered or garaged in Florida, M.
STROCHAK apparently argues only that the garage location is the
rel evant inquiry. The Continental was garaged in Florida in 1990,
al though it was garaged in New Jersey at the tine of the accident
and at the tinme of the last renewal prior to the accident.
However, the car was not registered in Florida until 1991 (and the
car was not registered in Florida at the tinme of the accident nor
at the tinme of the last renewal prior to the accident). V5.
STROCHAK in her Initial Brief argues only that Federal had a duty
to make avail able excess UM coverage in 1990, and she makes no
argunent regarding any 1991 events. Thus, it appears that M.
STROCHAK cont ends either that the addition of a vehicle to a policy
or the garaging of a vehiclein Floridais the statutory triggering
event, and she makes no argunent relating to the registration of
the vehicle in Florida. The argunent that the addition of a
vehi cl e creates new UM obl i gati ons has al ready been consi dered and
rejected even under subsection (1). The argunent that garage
| ocation triggers re-application of the statute is contrary to the
pl ain neaning of the statute as well as lacking in comon sense,

due to the tenporary and transitory nature of garage |ocation

34



especially anong Florida's many winter-only residents such as M.
STROCHAK. I n short, each of the events alleged by Ms. STROCHAK to
constitute a new policy sinply do not qualify as such. Only a new
application or a request by the insured can trigger FEDERAL'Ss
obl i gations to nake avail abl e excess UMcoverage. Neither of these
events occurred in this case.

Al t hough Ms. STROCHAK may characterize the result as unfair,
it isinportant to recognize that Florida' s UMstatute does provide
a nmechani smby which the insured is guaranteed the availability of
excess UM cover age. |f the insured properly requests excess UM
coverage, the insurer nust wite the coverage. However, until this
acci dent occurred, M. STROCHAK apparently did not believe that
excess UM coverage was a good investnent because she declined to
request such coverage notw thstandi ng her know edge of what the
coverage provided. In hindsight, she can only assert that there
was anot her "application,"” and that the absence of UMcoverage from
the policy was therefore FEDERAL' s m st ake, and not her own. There
is nothing that occurred after 1985 which would qualify as a new
"policy" or require a new application. Wiile M. STROCHAK' s
injuries may be synpathetic, her legal positionis not. The trial
court properly entered summary judgnent in favor of FEDERAL, and
the Eleventh Circuit's certified question should be answered in the
negati ve.

ITI. THE TRIAL COURT PROPERLY ENTERED SUMMARY JUDGMENT IN FAVOR OF
FEDERAL BECAUSE NEW JERSEY LAW APPLIES.

The trial court assuned, w thout deciding, that Florida | aw
controlled this action. The choice of |awissue is properly before
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this court. Thus, this court can affirm the summary judgnment
ei ther on the grounds that New Jersey | aw applies or on the grounds
that FEDERAL conplied with Florida law in renewing the policy

W t hout excess UM coverage. See Brown v. Allen, 344 U S. 443, 73

S.C. 397, 97 L.Ed. 469 (1952); Carraway v. Arnor Co., 156 So. 2d

494 (Fla. 1963).
New Jer sey | aw does not i npose any duty upon an excess i nsurer

Wi th respect to UMcoverage. See NJ.S. A 8 17:28 -1.1(a);(b); (e).

It is therefore undisputed that Ms. STROCHAK is not entitled to
excess UM benefits under the excess policy if New Jersey | aw rat her
than Florida | aw appli es.

A. New Jersey law applies because the lex loci

doctrine controls in Florida and the policy
was issued and delivered in New Jersey.

Fl orida choice of law principles will determ ne which state's

| aw controls this case. Fahs v. Martin, 224 F.2d 387, 396-97 (5th

Cir. 1955) (applying Florida law) (a federal court sitting in
diversity nust apply the choice of law principles of the state in
whi ch the court sits). This court has nade cl ear that the doctrine
of lex loci contractus controls the choice of law issue in
det er m ni ng aut onobi | e coverage under i nsurance policies. Sturiano
v. Brooks, 523 So. 2d 1126 (Fla. 1988). As this court enphasized
in Sturiano, the lex loci test provides both the insured and the
insurer with the certainty they each need to understand and assess
their rights and obligations before an acci dent occurs:

Parties have a right to know what the

agreenent they have executed provides. To

allow one party to nodify the contract sinply
by noving to another state would substantially
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restrict the power to enter into valid,
bi ndi ng, and stable contracts. There can be
no doubt that the parties to insurance
contracts bargained for and paid for the
provisions in the agreenent, including those
provisions that apply the statutory |aw of
that state.

523 So. 2d at 1129-30 (enphasis supplied). See al so Andrews V.

Continental Ins. Co., 444 So. 2d 479, 483 (Fla. 5th DCA)

(enmphasizing in the UM context that the insured pays for and
expects the law of the state in which the policy was issued to

apply to his contract of insurance), review deni ed, 451 So. 2d 847

(Fla. 1984).

Particularly with the transitory nature of our society, and
the inherently nobile nature of notor vehicles, basing the | aw of
the contract on the place where the contract was issued provides
unquestionabl e certainty. The fortuity of other factors, including

where the naned insured noves, carries a |level of uncertainty and

instability which this court was expressly unwilling to accept.
Sturiano, 523 So. 2d at 1129-30. The court concl uded t hat New York
law would apply to a policy issued in New York, and that this
result would not be changed by the fact that the insured spent
winters in Florida or that the accident occurred in Florida. 523

So. 2d at 1130. See also LoCcero v. Anerican Liberty Ins. Co.,

489 So. 2d 81 (Fla. 2d DCA) (holding that a policy issued in
Florida would be governed by Florida law, regardless of the

happenst ance that the acci dent occurred in Georgia), reviewdenied,

500 So. 2d 543 (Fla. 1986); Fla. Stat. 8627.401(2) (section 627.727
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applies only to policies issued and delivered in the state of
Fl ori da).

The same anal ysis applies in this case. Applying the bright-
line lex loci test mandated by the Sturiano court, there is no

guestion that New Jersey |law controls this policy. See generally

Lunber mens Mutual Cas. Co. v. August, 530 So. 2d 293, 295-96 (Fl a.

1993) (expressly applying Sturiano and the lex loci rule to an
uni nsured notorists question, and finding that Massachusetts | aw
controlled a policy issued in Massachusetts regardl ess of the fact

that the accident occurred in Florida); Bennett v. Ganite State

Ins. Co., 526 So. 2d 187 (Fla. 3d DCA 1988) (also illustrating that
Sturiano applies in the uninsured notorists context). It is
undi sputed that the policy was issued and delivered in New Jersey
in 1985. Sturiano nmakes clear that Ms. STROCHAK' s wi nters at her
Fl ori da beach honme do not alter this result.

Furthernore, even where the insured noves to another state,
with the insurer's full know edge, the first state's | aw conti nues
to control the parties rights and duties under the policy unless a

new policy is issued in the new state. See State Farm Mut. Auto.

Ins. Co. v. Davella, 450 So. 2d 1202 (Fla. 3d DCA 1984) (dealing

specifically with uninsured notorists | aw, and hol di ng that section
627.727 was not applicable to a policy issued in Colorado even
after the insured noved to Florida and fully inforned the insurer
of that fact). No event has occurred in Ms. STROCHAK s case since
1985 which could possibly constitute a new policy for purposes of

the UMstatute. A change in nmailing address sinply does not alert
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an insurer to a change in the insured s residence. New Jersey

Manuf. Ins. Co. v. Wodward, 456 So. 2d 552, 553 (Fla. 3d DCA

1984). The change in naned insured from Donald to R ta STROCHAK
has been expressly held not to constitute a new policy for purposes

of the UMstatute. Kerr v. State FarmMit. Auto. Ins. Co., 434 So.

2d 970 (Fla. 5th DCA), review denied, 441 So. 2d 632 (Fla. 1983).

In fact, the only type of event held sufficient under the present
statutory schene!® to warrant finding a new policy is a conplete

| apse in coverage. National Anerican Ins. Co. v. Baxley, 578 So.

2d 441 (Fla. 1st DCA 1991). There was no | apse in coverage in this
case. Kaufman, p. 117, Il. 1-12; Harris, p. 135, |l. 3-9; p. 169,
Il. 1-6; see Conposite Exhibit "F." This policy was i ssued in 1985
to Donald STROCHAK, and it is undisputed that this issuance and
delivery took place in New Jersey. The New Jersey issuance
continues to dictate the | aw governing the policy.

The choice of law analysis is intertwined with and reaffirns
the fact that FEDERAL was sinply not required to nake avail able
excess UM coverage to Ms. STROCHAK at any tine after 1985. None of
the events cited by M. STROCHAK as invoking Florida law are
sufficient to require application of Florida public policy nor to

anount to a new policy "application" sufficient to require that

18 Prior to the 1980 anendnent to the wuninsured notorists
statute, the test for a "new policy" was nore broad. See Fla

Stat. 8627.727(1) (1981); Cote v. Anerican Fire and Cas. Co., 433
So. 2d 590 (Fla. 2d DCA), review denied, 440 So. 2d 351 (Fla.

1983); Coney v. General Ins. Co., 445 So. 2d 671 (Fla. 3d DCA
1984). See generally GEICOv. Stafstrom 668 So. 2d 631 (Fla. 5th
DCA 1996) (on rehearing en banc), review denied, 677 So. 2d 841
(Fla. 1996).
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excess UM coverage again be "nmade available" or offered to the
insured. The key to both the choice of |aw analysis and Florida's
UMrequirenments is the initial issuance of the policy in New Jersey
in 1985.

The Eleventh Circuit based its choice of |aw analysis on the

case of Amarnick v. Automobile |Insurance Conpany of Hartford, 643

So. 2d 1130 (Fla. 3d DCA 1984), and essentially held that Florida
| aw applies because M. STROCHAK nmade a claim under Florida
Statutes section 627.727. (P.A3). Wth all respect to the
El eventh Crcuit, this analysis is circular. The statute does not
apply unless the case is controlled by Florida |law. The El eventh
Crcuit's anal ysis woul d conclude that all UMclains are subject to
Florida law if the insured elects to assert a claimunder section
627.727. Such a result is obviously inappropriate.

Furthernore, Amarnick is inapplicable to this case. Wile the
facts of Amarnick are difficult to discern because the court does
not state the dates on which certain events occurred, the court in
Amar ni ck held that AICwas required to conply with Florida Statutes
section 627.727(1) for a primary policy which covered three
vehicles, all of which were principally garaged in Florida at the
tinme of the accident. It appears fromthe opinion that the policy
was originally issued and delivered in New York, and that the
insured subsequently notified his insurer that his primry
resi dence and the garage | ocation of two vehicles woul d be changed
to Florida. The New York policy was cancel ed and the coverage was

transferred into a Florida policy.
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Amarnick is wholly inapplicable to this case for several
reasons. First, the Amarnick court specifically stated that the
New York policy had been cancel ed. The holding that a carrier
cannot rely on the state of i1issuance of a canceled policy has no
bearing on this case, where the policy was continually renewed. It
is conpletely unclear fromthe opinion whether Amarnick involved
the creation and issuance of a wholly new policy. |If it did, the
application of section 627.727 at that tinme was certainly proper.

Furthernore, it is undisputed that Ms. STROCHAK had al | owed
the Florida registration for the 1984 Continental to | apse before
this accident and that the vehicle was garaged i n New Jersey at the
time of the accident. Amarnick relied on the fact that the vehicle
in that case was at all tines garaged in Florida, which is not true
in this case. Thus, this policy did not insure a Florida
autonmobile risk even if it were a primry auto policy.
Additionally, the insured in Amarnick notified the carrier that his
per manent residence had changed to Florida, which M. STROCHAK
admts that she never did.

Moreover, this is an excess policy and case |aw construing
subsection (1) of the UMstatute does not apply to excess policies.
The Amarni ck decision is based on the public policy of the state
Wth respect to primary UM coverage, which does not apply in this
case. \Wether Amarnick holds that the risk insured in a primry

autonobile policy is located where the vehicle is principally
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garaged! is conpletely irrelevant to this case, which concerns an
excess policy which provides global or worldw de coverage. The
risk insured in an excess policy cannot be defined by state
bor ders.

Amarnick relied on Florida case |aw which holds sinply that
Florida law applies if there is only a Florida risk insured. In
this case, the principal home insured under the excess policy was
at all tinmes the STROCHAKs' New Jersey residence. The policy also
covered Ms. STROCHAK' s personal liability for any events, not only
autonmobile liability, anywhere in the world. This policy does not
solely or even principally insure only a Florida risk, and Ararni ck
does not apply.

If Florida | aw were held applicable in this case, the excess
policy woul d have to be construed as a Florida policy for purposes
of excess autonobile coverage for the tenporary periods when the
vehi cl e was garaged in Florida, a New Jersey policy for purposes of
excess autonobile coverage when the vehicle was again garaged in
New Jersey, a New Jersey policy for purposes of excess honmeowner's
coverage based on Ms. STROCHAK s continuous New Jersey residence,
and, for purposes of excess personal liability coverage, a policy
of any state in which she happens to be when she injures another
per son. The absurdity of this result is apparent and has been

rejected by this court. Sturiano v. Brooks, 523 So. 2d 1126 (Fl a.

19/ To construe Amarnick in this manner creates a conflict with
Sturiano. As a lower court appellate court decision, Amarni ck nust
be construed so as not to conflict with Sturiano. Thus, M.

STROCHAK' s interpretation cannot be correct.
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1988). This court expressly recognized that the law controlling
aut onobi |l e coverage does not change sinply because the insured
changes his state of residence. M. STROCHAK s interpretation of
Amar ni ck has been expressly rejected by this court.

Under the lex loci test adopted by this court in Sturiano,
this policy was issued and delivered in New Jersey. Thus, New
Jersey law controls and the trial court properly entered summary
j udgment in favor of FEDERAL

B. New Jersey law applies even under the
significant relationships/public policy test,
because the dominant contacts are with New

Jersey and the public policy of the state of
Florida has not been invoked in this case.

Despite the clear dictates of this court in the Sturiano case,
Ms. STROCHAK argued bel ow that the public policy of the state of
Fl ori da conpel s application of Florida |law. However, this argunment
was expressly rejected by this court in Sturiano. The Sturiano
court addressed and dismssed in turn each argunent based on
overriding public policy, and expl ai ned that the very basis of the
lex loci test and the only guarantee of its desirable certainty is
that there sinply can be no overriding consideration. Therefore,
the lex loci test mandated by this court in Sturiano sinply does
not permt the consideration of any factor other than where the
policy was issued.

Furthernore, even if other factors were rel evant, New Jersey
| aw woul d apply. Prior to Sturiano, Florida applied either the

significant relationship test or the overriding public policy test
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for choice of law.?2° Under either test, New Jersey l|law would
control this case.

This policy was issued and delivered in New Jersey to a New
Jersey resident, insuring only vehicles registered and garaged in
New Jersey. M. STROCHAK i nfornmed FEDERAL in 1985 that his primary
resi dence was New Jersey, and M. STROCHAK never changed that
desi gnati on. In fact, she told FEDERAL only that her nmiling

address had changed to Florida, and she even changed that back to

New Jersey before the accident. See New Jersey Manuf. Ins. Co. v.
Whodwar d, 456 So. 2d 552, 553 (Fla. 3d DCA 1984) (expressly hol ding
that a change in nmailing address sinply does not alert an insurer
to a change in the insured s residence). She at all tines
mai ntai ned clothes, furniture, and personal possessions at her
residence in New Jersey, and returned regularly to New Jersey,
spending only winters at her beach honme in Florida. (R 3-80-
Deposition of STROCHAK, page 42, line 18 - page 43, line 11) (R 3-
80- Deposition of Frankel, page 46, line 16 - page 47, line 15).

She never obtained a Florida Driver's license. (R 3-80-Deposition

20/ See, e.qg., Gllenv. United Services Autonobile Ass'n, 300 So.
2d 3 (Fla. 1974); Bishop v. Florida Specialty Paint Co., 389 So. 2d
999 (Fla. 1980); Am ca Miutual Ins. Co. v. Gfford, 434 So. 2d 1015
(Fla. 5th DCA 1983); Safeco Ins. Co. v. Ware, 424 So. 2d 907 (Fl a.
4t h DCA 1982); Decker v. Great American Ins. Co., 392 So. 2d 965
(Fla. 2d DCA), review denied, 399 So. 2d 1143 (Fla. 1981); Petrik
V. New Hanpshire Ins. Co., 379 So. 2d 1287 (Fla. 1st DCA 1979),
cert. denied, 400 So. 2d 8 (Fla. 1981). Any pre-Sturiano cases
have been overruled by the adoption of the lex loci test in
Sturiano to the extent that they apply these outdated anal yses.
However, pre-Sturiano law is of necessity discussed in this
subsection to illustrate that even under these nore |iberal and
since rejected tests, this case would be controlled by New Jersey
| aw.
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of STROCHAK, page 13, lines 4-6). M. STROCHAK al | owed her Florida
registration to | apse before the accident.

Ms. STROCHAK never received any insurance information at her
Del Ray Beach vacation honme. (R 3-80-Deposition of STROCHAK, page
25, lines 20-25; page 35, lines 20-24). She paid the prem uns
t hrough New Jer sey bank accounts. (R 3-80-Deposition of STROCHAK,
page 98, lines 7-11) (R 3-80-Deposition of Frankel, page 16, |ine
17 - page 17, line 1). She received a salary from and was
presi dent of a New Jersey corporation, GAB. (R 3-80-Deposition of
STROCHAK, page 51, lines 14-19). The STROCHAKs never clainmed a
homest ead exenption for the Florida house. (R 3-80-Deposition of
STROCHAK, page 42, |lines 2-4).

In addition to all these factors which point to New Jersey | aw
under the significant relationships test, there is no overriding
public policy of the state of Florida in this case. St at ut es
relating to vehicle coverage have been expressly held not to reach
the level of inportance sufficient under a significant contacts
analysis to overcone the place where the policy was issued.
Florida's public policy with respect to insurance coverage isS
defined in the Florida Statutes, and section 627.727 controls

Florida's UMcoverage. Andrews v. Continental Ins. Co., 444 So. 2d

479, 482 (Fla. 5th DCA 1984); Aetna Casualty and Surety Conpany V.

D anond, 472 So. 2d 1312, 1314 (Fla. 3d DCA 1985). Section 627.727
applies by its terns only to policies issued and delivered in the
state of Florida. Because the Florida notor vehicle statutes by

their ternms apply only to policies issued and delivered in Florida,
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Florida public policy is sinply not invoked unless the policy was

issued in Florida. Andrews, 444 So. 2d at 482. See al so Fl a.

Stat.627.727.

In Aetna Casualty and Surety Conpany v. D anpond, 472 So. 2d

1312 (Fla. 3d DCA 1985), the court expressly found even under the
pre-Sturiano test that the public policy of the state of Florida as
expressed in the UMstatute was not significant enough to overcone
the fact that the policy was issued in Maryland. D anond, 472 So.
2d at 1314. See also Allstate Ins. Co. v. O enending, 289 So. 2d

704 (Fla. 1974); Continental Ins. Co. v. Howe, 488 So. 2d 917 (Fl a.

3d DCA), review denied, 494 So. 2d 1151 (Fla. 1986); New Jersey

Manuf. Ins. Co. v. Wodward, 456 So. 2d 552 (Fla. 3d DCA 1984);

Allstate Ins. Co. v. Langston, 358 So. 2d 1387 (Fla. 3d DCA 1978)

(all holding that Florida |law and particularly Florida Statutes
section 627.727 did not apply to a policy which was not issued and
delivered in Florida). These authorities make clear that even if
this court had not adopted the lex loci test in Sturiano, New
Jersey |law would control this case.

Furthernore, these authorities were all construing subsection
(1) of the UM statute, which is broader in application than
subsection (2) which is at issue in this case. By its terns,
subsection (2) inposes nuch nore narrow obligations upon an excess
carrier than subsection (1) inposes upon a primary auto carrier
This limted scope of public policy regarding excess UMcover age as
conpared with primary UM coverage is |logical given the fact that

excess coverage is intended to cover all of an insured s many
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liabilities. 1t also recognizes that the public policy of Florida
concerning the intent that UM coverage provide the reciprocal of
t he coverage required by the Financial Responsibility statute has
al ready been satisfied under the rigorous requirenents inposed on
primary policies.

As the Andrews and Di anpond courts expl ai ned, the public policy

of the state with respect to UM coverage is defined by the UM
statute, and Florida public policy is not invoked unless and until
the statute is invoked. In the present case, Donald STROCHAK
signed a valid witten rejection of excess UMbenefits at the tine
of application. Neither Donald nor Rta STROCHAK ever
affirmatively requested in witing excess uninsured notorists
coverage. Therefore, neither of the two events which could i nvoke
the public policy of the state of Florida with respect to excess UM
benefits has occurred in this case, and even under the prior
significant relationships test, New Jersey |aw applies.

In sunmary, New Jersey |law controls this action because the
lex loci rule controls and the policy was issued in New Jersey,
Furt her nore, even under the broader significant rel ati onshi ps test,
the nost significant contacts are in New Jersey and there is no
overriding public policy of the State of Florida. It is undisputed
that the possibility of Ms. STROCHAK being entitled to excess UM
arises only if Florida |law applies. The trial court properly

entered sunmary judgnent in favor of FEDERAL
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CONCLUSION

This court should answer the certified question in the
negati ve. Subsection (2) sets forth two triggering events for its
application, and this court sinply does not have the authority to
add a third. Even if Florida | aw applies, FEDERAL did not viol ate
section 627.727(2) in renewing the policy wthout excess UM
cover age.

The summary judgnent below should also be affirmed on the
alternative basis that New Jersey |law controls this action. It is
undi sputed that Ms. STROCHAK' s claimis neritless if New Jersey | aw
applies.

This court should answer the question certified by the
Eleventh GCrcuit in the negative, and direct that the summary

judgnent entered in favor of FEDERAL be affirned.

Respectful ly submtted,

FONLER, WH TE, G LLEN, BOGGS,
VI LLAREAL & BANKER, P. A.

Post O fice Box 1438

Tanpa, Florida 33601

Tel e: (813) 228-7411

Fax: (813) 229-8313
ATTORNEYS FOR RESPONDENT,
FEDERAL | NSURANCE COWVPANY

By:

George A Vaka, Esquire
Fl ori da Bar No. 374016

By:

Tracy Raffles Gunn, Esquire
Fl orida Bar No. 984371
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing
has been furnished by U S Mil to David E. French, Esquire,
Fountain Square, Suite 125, 2600 N. Mlitary Trail, Boca Raton,
Florida 33431; Geralyn M. Passaro, Esquire, 600 Jefferson Bank
Bui | di ng, 600 S. Andrews Avenue, Ft. Lauderdale, Florida 33301; and
Philip M. Burlington, Esquire, 1615 Forum Place, Suite 3A,
Barristers Building, Wst Palm Beach, Florida 33401, on My 2,
2001.
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