I N THE SUPREME COURT OF FLORI DA

DAVI D CHARLES CARPENTER,
Appel | ant,

VS.

STATE OF FLORI DA,

Appel | ee.

Case No. 90, 349

APPEAL FROM THE CI RCU T COURT
I N AND FOR PI NELLAS COUNTY

STATE OF FLORI DA

REPLY BRI EF OF APPELLANT

JAMVES MARI ON MOORVAN
PUBLI C DEFENDER
TENTH JUDI CI AL CIRCU T

ROBERT F. MOELLER
Assi st ant Publ i c Def ender
FLORI DA BAR NUMBER (O234176

Public Defender's O fice
Pol k County Court house

P. O Box 9000--Drawer PD
Bartow, FL 33831

(941) 534-4200

ATTORNEYS FOR APPELLANT



TOPI CAL | NDEX TO BRI EF

PRELI M NARY STATEMENT

STATEMENT OF THE CASE AND FACTS

ARGUVMENT
| SSUE |

| SSUE | |

| SSUE |11

| SSUE |V

THE EVIDENCE ADDUCED BELOW WAS
| NSUFFI CI ENT TO ESTABLI SH
APPELLANT' S GQUI LT CF El THER
PREMEDI TATED OR FELONY MJURDER.

THE COURT BELOW ERRED IN G VING TO
APPELLANT'S JURY A NON- STANDARD
| NSTRUCTI ON ON FI RST- DEGREE FELONY
MURDER WHI CH EASED THE STATE S
BURDEN OF PROCF.

THE TRI AL COURT ERRED | N PREVENTI NG
APPELLANT'S JURY FROM HEARI NG
TESTI MONY REGARDI NG STATEMENTS
APPELLANT' S  CODEFENDANT, NEI LAN
PAI LI NG MADE TO TWO PEOPLE, THEREBY
DEPRI VI NG APPELLANT OF H S
FUNDAMENTAL RI GHT, GUARANTEED BY THE
SI XTH AND FOURTEENTH AMENDMENTS TO
THE CONSTITUTION OF THE UN TED
STATES AND BY ARTI CLE I, SECTI ONS 16
AND 22 OF THE CONSTI TUTION OF THE
STATE OF FLORI DA, TO PRESENT
EVI DENCE AND W TNESSES ON H S OMN
BEHALF TO ESTABLI SH A DEFENSE.

THE TRI AL COURT ERRED I N PERM TTI NG
THE STATE TO USE  APPELLANT' S
CONVI CTION OF A M SDEMEANOR | N THE
STATE OF NEVADA AS A PRI OR VI OLENT
FELONY AND PERM TTING THE ALLECED
VI CTI M OF THAT OFFENSE, ANN DEMERS,

PAGE NO

10



TOPI CAL | NDEX TO BRI EF (conti nued)

TO 4G VE EXTREMELY  PREJUDI Cl AL
TESTI MONY AT PENALTY PHASE REGARDI NG
CONDUCT FOR VWH CH APPELLANT HAD NOT

BEEN CONVI CTED. 12

CONCLUSI ON 14

CERTI FI CATE OF SERVI CE 14



TABLE OF CI TATI ONS

CASES

Hi t chcock v. State,
413 So. 2d 741 (Fla. 1982)

Larry v. State,
104 So. 2d 352 (Fla. 1958)

Rhodes v. State,
638 So. 2d 902 (Fla.)

Smth v. State,
496 So. 2d 965 (Fla. 1st DCA 1990)

State v. Hanm | ton,
660 So. 2d 1038 (Fla. 1995)

Voor hees v. State,
699 So. 2d 602 (Fla. 1997)

OTHER AUTHORI TI ES

§ 90.804(2)(C), Fla. Stat. (1995)

11

11



STATEMENT OF TYPE USED

| certify that the size and style of type used in this brief

is Courier 12 point, a font that is not proportionally spaced.



PRELI M NARY STATEMENT

Appel I ant, David Charles Carpenter, will rely upon his initial

brief inreply to Appellee's argunents as to |ssue V.



STATEMENT OF THE CASE AND FACTS

On page 1 of its brief, Appellee states that Appellant's
codef endant, Neilan Pailing, was five feet, ten inches to six feet
tall. However, Detective Janes Steffens testified that Pailing was
actually six feet tall, or possibly six feet, one inch, "if you
include his hair." (Vol. 31, pp. 679-680)

On page 1 of its brief, Appellee says that Appellant's
"apartnment was a small, one-room efficiency (V30/T619)." State
W tness Detective Janes Steffens of the Cearwater Police Depart -
ment testified that the apartnment was "probably naybe fifteen feet
wide with maybe thirty feet in length."” (Vol. 39, p. 1967)

On page 2 of its brief, Appellee states that the nedical
exam ner "testified that it would take at | east fifteen seconds of
conti nuous, conplete vein occlusion to render Powel |l unconsci ous,
and then anot her several mnutes of continuous pressure for death
to occur."” Actually, Dr. Marie Hansen initially said it would take
"10 to 15 seconds" to cause unconsci ousness, al though she then used
the 15-second tinme period, and that it could "take up to two to
three nore mnutes of conplete total occlusion" to bring about

death. (Vol. 33, pp. 1018-1019)



ARGUMENT
| SSUE |

THE EVI DENCE ADDUCED BELOW WAS | N-

SUFFI Cl ENT TO ESTABLI SH APPELLANT' S

GU LT OF EITHER PREMED TATED OR

FELONY MJURDER.

After first accusing Appellee of "ignoring" the testinony of

j ail house snitch Steven Dakowitz in Appellant's initial brief,
Appel l ee then concedes that Appellant did address Dakowtz'
testinony, but conplains that he dism ssed Dakowitz' testinony
"W th one sentence, suggesting that Dakow tz' was too 'anbi guous
to provide conpetent evidence." (Answer Brief of the Appellee, p.
6) However, Dakowitz hinself testified that he did not "really
know exactly what [ Appell ant] nmeant" when he said things were "just
the opposite" of what he had initially told Dakowitz, and that
Appel lant "didn't go into specifics" regarding what his role was in
Ann Powel | 's death. (Vol. 32, pp. 971-972) This vague testinony is
hardly the kind of evidence that should |ead anyone to the
"i nescapabl e conclusion that Carpenter admtted to Dakow tz that
Carpenter was the primary perpetrator in Powell's nurder."” (Answer
Brief of the Appellee, p. 6) Appel l ant made no such clear
adm ssi on.

On page 7 of its brief, Appellee asserts that Appellant
"fabricated an expl anation for the police as to the presence of his
fingerprints on Powell's car." Presumably, Appellee is referring
to Appellant's statenent to the police that he worked on the fuse
for the trunk light of Ann Powell's car. The State never proved
that this was a "fabrication;" Appellant may very well have worked
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on Powell"s car. [The police found the trunk Iight and fuses to be
operational, thus indicating that they either had been repaired, or
were never defective. (Vol. 31, pp. 710-711)]

At pages 7-8 of its brief, the State argues that the jury was
entitled to conclude that Appellant's statenents about what
happened to Ann Powel | were not true because they were inconsi stent
wi th one another. However, the prosecution still bore the burden
of proving Appellant's guilt fromthe evidence, and the evidence
presented was inadequate to neet this burden.

Appel | ee di scusses Hitchcock v. State, 413 So. 2d 741 (Fl a.

1982) on pages 9-10 of its brief, but H tchcock involved facts
quite different fromthose of the instant case. H tchcock admtted
that he choked the victimwhile still in her bedroom then carried
her outsi de where he agai n choked and beat her until she was qui et,
and hid her body in sone bushes. Here, Appellant made no such
adm ssions, nor did the facts adduced at trial show such a
prol onged and determ ned effort to silence the victim Hitchcock's
claimthat the victimconsented to sex was unreasonable in |ight of
such circunstances as the tinme of night (around 2:30 a.m), entry
into her bedroomthrough a wi ndow, her age (13), and her previous
chaste character. In contrast, Ann Powel| was an experienced woman
of the age of 62, who went to Appellant's residence wllingly, at
a reasonabl e hour.

On page 10 of its brief, Appellee cites Larry v. State, 104

So. 2d 352 (Fla. 1958) for the proposition that the existence of

preneditation may be inferred fromsuch factors as "the nature of



the weapon, the presence or absence of provocation, previous
difficulties between the parties, the manner in which the hom ci de
was conmtted, the nature and manner of the wounds, and the
accused's actions before and after the homcide.”" |In actuality,
this Court wote the following in Larry:

Evidence from which preneditation may be

inferred includes such matters as the nature

of the weapon used, the presence or absence of

adequate provocation, previous difficulties

between the parties, the manner in which the

hom ci de was conmtted, and the nature and

manner of the wounds inflicted.
104 So. 2d at 354. Contrary to Appellee's representation, the
Court said nothing about "the accused's actions before and after
the hom cide."

On page 11 of its brief, the State cites three district court

of appeal cases for the proposition that a jury may infer prenedi-
tation froma defendant's actions after the crinme. However, in one

of these cases, Smth v. State, 496 So. 2d 965 (Fla. 1st DCA 1990),

the appellate court determ ned that the evidence of preneditation

was insufficient, and ordered that the appellant's conviction be

reduced to nurder in the second degree.

Appel | ee al so argues on page 11 that the fact that no evi dence
of senmen was found in swabs taken from Ann Powel | is inconsistent
with Appellant's "story that Powell was killed in a rage when she
belittled Pailing for having ejaculated prematurely.” However
there m ght not be any semen present in the victim dependi ng upon
when and where during the encounter the premature ejaculation

occurred.



Wth regard to the conforter which tested positive for the
presence of senen that did not come fromeither Appellant or Neil an
Pailing, which is discussed on page 14 of Appellee's brief, the
record is, unfortunately, rather confusing. At various points in
the record, the itemin which Ann Powell's body was wapped is
described variously as a "blanket" or "conforter."™ (Vol. 29, pp.
449- 450, 480-481; Vol. 30, pp. 591, 646, 659; Vol. 32, pp. 838,
851-853; Vol. 33, p. 998; Vol. 39, p. 2011) At one point, one of
the State's w tnesses, Technician David Brunfield, referred to
Powel | being wrapped in "blankets" [plural]. (Vol. 32, p. 838) The
State witness who testified regarding the presence of senen, Mary
Cortez of the Florida Departnent of Law Enforcenent, nerely
identified the item on which the senmen was found as a conforter
whi ch was represented to her as conming froma vehicle. (Vol. 32,
pp. 912, 915-916, 921-923) Thus, it is not clear fromthe record
whet her or not the conforter in question originally canme from
Appel l ant' s resi dence, as Appel |l ee asserts.

Al so on page 14 of the answer brief, Appellee cites Rhodes v.

State, 638 So. 2d 902 (Fla.), cert. denied, 513 U S. 1046 (1994) in

support of its argunent that the evidence was sufficient to support
sexual battery as the offense underlying felony nurder. Rhodes,
however, dealt with whether the evidence of sexual battery was
sufficient to support an aggravating circunstance in a capital
sentenci ng proceeding, not whether the evidence would support
felony nmurder. Moreover, Rhodes "told several wtnesses that the

victimresisted his sexual advances[,]" 638 So. 2d at 926,



conpelling evidence of sexual battery which is absent in the
i nstant case.

Appel | ee states on page 15 of its brief that Ann "Powell was
killed with Carpenter's gun[.]" This statement requires sone
clarification. Powell, of course, was not shot, and the "gun" in
gquestion was not a real weapon, but a toy, or "nongun," as
Appellant called it. Furt hernore, although the nedi cal exam ner
gave the cause of Powell's death as "hom cidal viol ence, including
neck conpression and blunt trauma to t he head and neck," it appears
that death resulted primarily fromthe neck conpression. Finally,
al t hough Appellant did indicate in at | east one of his statenments
to the police that Neil Pailing may have his Powell wth the
"nongun,” it was not conclusively established that Appellant's
"nongun” inflicted the blunt trauma injuries which contributed to

Powel | ' s deat h.



| SSUE 1|1
THE COURT BELOW ERRED IN G VING TO
APPELLANT'S JURY A NON- STANDARD
| NSTRUCTI ON ON FI RST- DEGREE FELONY
MURDER VWHI CH EASED THE STATE' S BUR-
DEN OF PROCF.

On page 17 of its brief, Appellee states that the trial court
grant ed Appellant's request "that a special defense instruction on
accessory after the fact and independent acts be given," however,
it does not appear the court actually gave any instruction on
accessory after the fact to Appellant's jury. (Vol. 7, pp. 1245-
1280; Vol . 34, pp. 1251-1278)

Appellant would also note that the court repeated the
instruction that Appellant could be guilty as a principal in the
instruction on third degree felony nurder (w th aggravated battery
as the underlying felony), thus placing undue enphasis on the
concept of guilt as a principal. (Vol. 7, pp. 1261-1264; Vol. 34,
pp. 1260- 1262)

On the question of preservation for appellate review, one of
Appel lant's grounds in his notion for newtrial was that the trial
court in inproperly instructing the jury during the guilt phase.

(Vol. 8, p. 1390)
In State v. Ham lton, 660 So. 2d 1038, 1046 (Fla. 1995), which

the State cites on page 20 of its brief, this Court cautioned
agai nst unexpl ai ned nodifications of the standard jury instruc-
tions:
It is inportant that trial courts, which
retain the critical role of determning the
appropriate | aw upon which the jury should be
instructed, indicate the basis of any dis
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agreenent with the standard jury instructions.
The commttees that draft standard instruc-
tions work hard in devel oping these restate-
ments of Florida lawin clear and straightfor-
war d | anguage to assist the courts in carrying
out their responsibility to explainthe lawto
citizen jurors. Confidence in the use of
these instructions is underm ned when their
use is rejected w thout explanation.



ISSUE I11

THE TRI AL COURT ERRED | N PREVENTI NG
APPELLANT' S JURY FROM HEARI NG TESTI -
MONY REGARDI NG STATEMENTS APPEL-
LANT' S CODEFENDANT, NEI LAN PAI LI NG
MADE TO TWO PEOPLE, THEREBY DEPRI V-
| NG APPELLANT OF H'S FUNDAMENTAL
Rl GHT, GUARANTEED BY THE SI XTH AND
FOURTEENTH AMENDMVENTS TO THE CONSTI -
TUTION OF THE UNI TED STATES AND BY
ARTI CLE |, SECTIONS 16 AND 22 OF THE
CONSTITUTION OF THE STATE OF
FLORI DA, TO PRESENT EVI DENCE AND
WTNESSES ON H'S OM BEHALF TO
ESTABLI SH A DEFENSE.

At pages 22-23 of its brief, Appellee says that WIIiam Shay,
whose testinony the court refused to allow Appellant's jury to
hear, "admtted" during a proffer of his testinony that he (Shay)
"was friends wth Carpenter, and although he did not dislike
Pailing, that just before Pailing nmade these statenments Shay had
made him angry by calling him a rapist.” However, Shay also
testified that he made Appellant "so nmad that he |l eft the [ Changi ng
Crim nal Thoughts] program " and that Shay and Pailing "were pretty
goods friends" who "talked a lot,"” and that Shay kind of acted as
Pailing' s protector. (Vol. 34, pp. 1084, 1087-1088) Both the State
inits brief and the trial court belowin his coments in ruling
against the admssibility of the proffered evidence m sconstrued
Shay' s testinony.

At any rate, whether Shay and/or Mendoza was/were friendly
toward Appellant and/or disliked Neilan Pailing is really beside
the point, as these factors should only go to the weight to be

given the proffered testinony, not its admssibility.
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On pages 29 of the answer brief, Appellee argues that the
proffered testinony inplicated Pailing in the nmurder, but did not
excul pate Appellant. However, in that Pailing said that he was the
one who raped, killed, and burned the victim his testinony did at
least inplicitly excul pate Appellant. Furthernore, the rel evant
provi si on of the Evi dence Code, section 90.804(2)(c) of the Florida
Statutes, does not contain a requirenent that the statenent sought
to be admtted explicitly exonerate the accused as a condition of
its adm ssibility; it needs only to tend to excul pate the accused.

Voorhees v. State, 699 So. 2d 602, 613 (Fla. 1997). At the trial

bel ow, the respective roles played by the two codefendants was a
hotly contested issue, and the jury should have been allowed to
consi der Appellant's evidence bearing on this issue, and give it
such wei ght as the jury deened appropriate. See Voorhees, 699 So.

2d at 613.
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| SSUE |V

THE TRI AL COURT ERRED I N PERM TTI NG
THE STATE TO USE APPELLANT' S
CONVI CTION OF A M SDEMEANOR I N THE
STATE OF NEVADA AS A PRI OR VI OLENT
FELONY AND PERM TTI NG THE ALLEGED
VI CTI M OF THAT OFFENSE, ANN DEMERS,
TO G VE EXTREMELY PREJUDI Cl AL
TESTI MONY AT PENALTY PHASE REGARDI NG
CONDUCT FOR WHI CH APPELLANT HAD NOT
BEEN CONVI CTED.

Appel | ee' s argunent concerning this issue fails to address
such inportant matters as the fact that Nevada characterized the
of fense involving Deners as a "m sdeneanor,” and the applicable
principle of lawrequiring penal statutes to be strictly construed
in favor of the accused, which matters are di scussed in Appellant's
brief. In addition, Appellee apparently assunes, without citing
any precedent or discussing the matter, that is appropriate to
anal yze what happened to Deners in terns of the offense for which
Appel I ant coul d have been convicted if the incident had occurred in
Florida. Nor is it true, as the State submts at page 34 of its
brief, that the injuries suffered by Deners "woul d clearly support
a conviction for the felony of aggravated battery in Florida." It
appears that Deners did not spend any substantial length of tine in
the hospital as a result of this incident, and her testinony seened
to indicate that she was treated and rel eased. At any rate, the
evidence presented fell far short of "clearly" showng an
aggravat ed battery under Florida |aw

Appel l ee's concession on page 37 of its brief that

"Carpenter's second sentencing jury recommended death by a greater
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margin [than the first sentencing jury] after hearing Demers' [sic]

testify" shows the harnful ness to Appell ant when Deners' testinony

was added to the State's case.
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CONCLUSI ON

Based upon the foregoing facts, argunents, and citations of
authority, your Appellant, David Charles Carpenter, hereby renews

his prayer for the relief requested in his initial brief.

CERTI FI CATE OF SERVI CE

| certify that a copy has been mailed to Carol M Dittmar,
Suite 700, 2002 N. Lois Ave., Tanpa, FL 33607, (813) 873-4739, on
this _19th day of March, 2001.

Respectful ly submtted,

JAVES MARI ON MOORMVAN ROBERT F. MCELLER

Publ i ¢ Def ender Assi stant Public Def ender
Tenth Judicial Crcuit Fl ori da Bar Nunber O234176
(941) 534-4200 P. O Box 9000 - Drawer PD

Bartow, FL 33831

frfm
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