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| NTRODUCTI ON

This case concerns BellSouth Tel econmunications, Inc.’s
(Bellsouth’s) charges to Harris Corporation for conplex inside
tel ephone wiring on Harris Corporation's (Harris) Sem conductor
Compl ex in Palm Bay, Florida. For regulatory purposes, the
wring is simlar to the telephone wiring which is contained
i nside houses and which connects the honeowners' telephones to
the telephone conpany's network. Pursuant to orders of the
Florida Public Service Comm ssion (FpsSc) and Federal
Communi cations Conm ssion (FCC), BellSouth should have recorded
residential inside wiring in Account 232 of the FCCs Uniform
Systens of Accounts, expensed and/or anortized that wring by
Decenber 31, 1988, and ceased charging for it by January 1, 1989.
Accordingly, BellSouth should have recorded the wiring on Harris'
property in Account 232, expensed and/or anortized that wring by
Decenber 31, 1988, and ceased charging for it by January 1, 1989.
In sum just as BellSouth no |onger charges homeowners for their
inside wiring, BellSouth was required to elimnate its charges

for the inside wiring on Harris' property by January 1, 1989.




STATEMENT OF THE CASE AND STATEMENT OF FACTS

On September 7, 1995, Harris filed a Petition and Conplaint
agai nst BellSouth Tel econmmunications, Inc. at the FPSC (Vol. 1,
R 1)  Harris stated that BellSouth has been unlawfully charging
for the inside wiring on the Harris Sem conductor Conplex at the
rate of approximately $2,100 per nonth, (Vol. 1, R 7.) Harris
stated that the inside wiring is legally characterized as
"conplex inside wiring" (aka "intrasystem wiring"). (Vol. 1, R
3.) Harris stated the BellSouth's charges for the wiring were in
violation of FPSC and FCC orders and rules which required
BellSouth to anortize inside wiring, and elimnate its |ease
charges for that wring. (VWol. 1, R 5-7.) Harris requested the
FPSC to order BellSouth to termnate its charges to Harris for
the wiring, and to refund those charges unlawfully nade, plus
interest. (Wol. 1, R 8.)

Cn Septenmber 28, 1995, BellSouth filed its Answer.  (Vol. 1,
R 19.) BellSouth denied that it provided wiring on the Harris
Sem conductor  Conpl ex. (Answer at 1 (Vol. 1, R. 19).) BellSouth
also stated that it was wthout know edge of Harris' statenents
concerning the physical location of the wiring and the

installation dates of the wiring. (Id. at 2 (Vol. 1, R 20).)

Stipulated Facts

On August 1, 1996, Harris and BellSouth filed a Joint Mtion
to Accept Stipulation of Facts and for Informal Hearing Pursuant

to Section 120.57(2), Florida Statutes. (Vol. 1, R, 146.) Wth




the approval of the Chairman, the Prehearing Oficer granted the
Motion by Order No. PSC 96-0984-PCO-TL, issued on August 1, 1996.
(Vol. 1, R 150.) As stipulated by Harris and BellSouth, the
material facts in this case are:

1. The "Harris Sem conductor Conplex" is a canpus
consisting of approximtely 13 buildings, |ocated at 2401
Pal m Bay Road, Palm Bay, Florida.

2. The facilities at issue are located on the Harris
Sem conductor Conplex, and were originally installed by
BellSouth,

3., The demarcation point is in Building 53. Al of the
wiring_at issue is on Harris' side of the demarcation

point. 1 At least some of the network termnating devices on
the facilities at issue were installed in Building 53 during
or after 1988.

4,  The facilities at issue connect the PBX in Building 53
to tel ephone closets in Buildings 51, 54, 58, ss8a, 59, 60,
61, 62 and 63. Al facilities run directly from Building 53
to telephone closets in those other buildings, except that
the wiring for Building 61 runs from Building 53 into

Buil ding 60 and then back out of Building 60 to Building 61.
Harris-owned, Harris-installed inside wring connects the

t el ephone closets to custonmer prem ses equipnent (CPE) in
the corresponding buildings.

5.  None of the facilities at issue crosses a public road.
Al of the facilities at issue run between the buildings
identified above in Stipulation No. 4, and all are

underground (except at the point of connection to the above-
referenced buil dings).

6. The facilities were installed at the time that the
respective building in which each termnates was

1w [A] customer who purchases a PBX system connects to the

[l ocal exchan%e_ carrier] network at a single demarcation point,
and the interbuilding cable is treated as conplex inside wre.

and deregulated.”" Investigation into BellSouth

"l“élécommuniggtions. Inc.'s and ALLTEL Florida, Inc.'s Practices
for Pricing Canpus Wring Associated with Provision of

ESSX/ CENTREX Serwvigaes 96 FPSC 8:166, 167-68 (1996). "The
custoner is then solely responsible for the wiring on the
custoner's side of the demarcation point, including the wring
between buildings." 1d. at 168.




construct ed. The first building was built and occupied in
1969. The last building was occupied in 1984,

7. BellSouth has recorded and continues to record the
facilities at issue in Account 242.

8. BellSouth has charged for the facilities at issue as
Series 2000 Channels (wth USOC 1LVDE), pursuant to Section
Al13 of its Florida General Subscriber Services Tariff.

9. BellSouth states that these charges include private |ine
service,

10. BellSouth has charged, and Harris has paid, $172,080.14
(not including taxes) for the facilities from January 1,

1989 to January 1996.
11, Harris has continued to pay for the facilities at issue

at the rate of approximtely $2,000 ﬁer month since then;
these paynments are not included in the $172,080.14 total

gi ven above.

(Final Oder at 2-3 (Vol. 2, R. 271-72) (footnote added).)

Harris' Briefs

After agreeing to the material facts of the case, Harris and
BellSouth filed their briefs. Harris filed its Initial Brief on
August 30, 1996 and its Reply Brief on Septenber 9, 1996. (Vol .
1, R 160; Vol. 2, rR. 211.) Harris again denonstrated that the
wiring at issue is properly legally characterized as "inside
wire™ and nore specifically, "conplex inside wring" (aka
"intrasystem Wiring"), in accordance with FPSC and FCC orders.
(Harris Br. at 2-4 (Vol. 1, R, 162-64).) In particular, Harris

noted that in the recent Investigation into BellSouth

Tel ecommuni cations, Inc. 'g and ALLTEL Florida, Inc. 'g Practices

for Pricing Canpus Wiring Associated with Provision of

ESSX/ CENTREX Services, 96 FPSC 8:166, 167-68 (1996), the FPSC




stated that for PBX systens, there is a single demarcation point

and "'the interbuildins cable is treated as conplex inside

wire.'"™ (Harris Br. at 3-4 (Vol. 2, R 163-64) (citation
omtted) (enphasis added); see Harris Reply Br. at 2 (Vol. 2, R.
213) )

Harris also denonstrated that conplex inside wiring should
be recorded in Account 232. Account 232 contains rthe original
cost of installing or connecting itens of station apparatus and

the original cost of inside wiring and cabling and of drop and

block wires." 47 C.F.R § 31.232(a) (1983) (enphasis added).?
Harris noted that in its Notice of Proposed Rul emaking, 47 Fed.

Reg. 44,770 para. 25 (1982), the FCC stated: "Currently, it is
required that intrasystem wiring be recorded in account 232

." (Harris Reply Br. at 5 (Vol. 2, R 216).) |n the
Report and Order, 48 Fed. Reg. 50,534 para. 61 (referenced by the

FPSC as the "Final Oder"), referenced by Harris (Harris Br. at 5
(Vol 1, R. 165)), the FCC stated:

(Tlhe items list for account 232 clearly requires that
wires used to connect private branch exchanges, .
switchboards or their distributing franes wth termnal

stations should be recorded in account 232. hi's
clearly applies to all pBXs and the wires we have

ddfinas intragystem W ring.
(Enphasi s added.)

Harris next discussed the deregulation of inside wiring as

it applied to inside wiring that was recorded in Account 232.

2 ANlthough the pec's Uniform System of Accounts and
accounting rules currently are contained in 47 CF.R Part 32,
they were contained in Part 31 in 1982.
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(Harris Br. at 6-11 (Vol. 1, R 166-71).) This deregulation
began in the early 1980s through a series of orders released by

t he FPSC and FCC. In the FCCs First Report and Order, 85 FCC 2d

818, 829 (1981), the FCC required telephone conpanies to anortize
(i.e.', phase out) their enmbedded investment in inside wring
recorded in Account 232 over a lo-year period. Al of the wring
installed by October 1, 1981 (which had previously been
capitalized) should have been anortized. Sone of the wiring
installed between COctober 1, 1981 and Septenber 30, 1984 should
have been capitalized (and then anortized). The remminder of the
wiring installed between October 1, 1981 and Septenber 30, 1984
shoul d have been expensed, as should all wring installed after
Septenber 30, 1984. 1d. at 828. Depending on the installation
date of the inside wiring that should have been anortized, such
wiring should have been fully anortized by Cctober 1, 1991, or
Septenmber 30, 1994, respectively. 1d4. at 828-29; (Harris Br. at
6-7 (Vol. 1, R 166-67)).

In the case at hand, the wiring was installed at the time
that the respective building in which it termnates was
construct ed. The first building on Harris' canpus was built and
occupied in 1969. The last building was occupied in 1984. (See
Stipulation of Facts, No. 6 (Vol. 1, R 155); Harris Br. at 7
(Vol. 1, R 167).)

Al though the FCC established a September 30, 1994 deadline
for anmortization, the FPSC ordered BellSouth to follow a shorter

anortization schedule. The FPSC required BellSouth to fully




amortize the amounts in Account 232 by Decenber 31, 1988.

Petitions of Southern Bell Telephone and Tel egraph Company for

Rate Stabilization and Implementation Oders and OQher Relief, 88

FPSC 10:311, 328 (1988). (Once inside wiring was expensed or
fully anmortized, telephone conpanies could no |onger inpose a

charge for the use of that wiring. Mnorandum Opinion and O der

(Detariffing the Installation and Maintenance of Inside Wring),
1 FCC Red. 1190, 1195 (1986).  Indeed, the FPSC required
BellSouth to elimnate its |ease charges for all (pre-1984 and
post-1984) conplex inside wiring as of January 1, 1989.

Petitions of Southern Bell Telephone and Tel egraph Company for

Rate Stabilization and Inplenentation Orders and Other Relief, 88

FPSC 10:311, 328 (1988). Based on these orders, Harris concluded
that BellSouth should have recorded the wiring in Account 232 and
expensed or anortized all of the wiring at issue by Decenber 31,
1988. (Harris Br. at 7-8 (Vol. 1, R 167-68).)

Despite the FPSC's mandate that BellSouth elinminate the
| ease charges for conplex inside wiring, BellSouth continued to
charge Harris for the conplex inside wiring on Harris'
Sem conductor Conplex. Harris requested the FPSC to order
BellSouth to refund to Harris its payments for the wiring since
that date. Harris estimated that the refund would be $172.080. 14
plus $2,000 per rmonth for each nonth after January 1996, plus
interest and taxes.. (Harris Br. at 11 (Vol. 1, R 171).)



BellSouth's Briefs

BellSouth filed its Initial Brief on August 30, 1996 and its
Reply Brief on Septenber 9, 1996. (Vol. 1, R. 176; Vol. 2, R
198.) BellSouth asserted that the wiring at issue is "network
intrasystem cabling," a term for which BellSouth gave no
reference in any FPSC or FCC order. (BellSouth Br. at 4 (Vol. 1,
R. 181).) BellSouth asserted that all of its facilities

installed before 1984 (including inside wire) were "network

facilities." (BellSouth Br. at 18 (Vol. 1, R 195); BellSouth

Reply Br. at 4 (Vol. 2, R 203).) As for the accounting

treatment of the wiring at issue, BellSouth stated that its
predecessor conpany had recorded the wiring in Account 242.
(BellSouth Br. at 7 (Vol. 1, R 184).) Specifically, BellSouth
stated that the wiring was recorded as "buried cable" in Account
242.3,% but BellSouth did not explain why the wiring at issue
should fit the definition of buried cable. Id. Account 242.3
includes: nthe original cost of buried cable and other material
used in the construction of such cable." 47 CF.R § 31.242:3
(1983). Unlike Account 232, Account 242.3 nmakes no nention of
inside wiring. And although Account 242.3 contains an "Items"
list, BellSouth did not point to any itemon the list that would

coincide with the wiring at issue.

? Account 242, at times, has been split into separate

accounts of the form 242.x and 242x. The term "Account 242" i S
used generally to refer to any of these accounts.

8




FPSC Staff Reconmendati on

The FPSC Staff filed its Recommendation on March 10, 1997.
(Vol. 2, R 246.) The Staff concurred with Harris that the
wiring at issue is properly characterized as "conplex inside
wiring." (Recommendation at 8 (Vol. 2, R. 253).) The Staff

noted that in the rcc's Report and Order released in 1983, the

FCC specifically stated that intrasystem wiring nust be recorded

in Account 232. (Id. at 20 (Vol. 2, R 265)); Resort and Order,

48 Fed. Reg. 50,534 para. 61 (1983). But BellSouth had argued
that the reC's Report and O der applied only to new intrasystem

Wi ring. In response, the Staff stated that "it makes little
sense that new intrasystem wiring would be treated as inside wre
[(L.e., recorded in Account 232)] while enbedded intrasystem
wiring would continue to be maintained as network cables [(i.e.,
recorded in Account 242)]." (Reconmendation at 20 (Vol. 2, R
265).) The Staff explicitly disagreed that the wiring at issue

Is network cable. (zd. at 21 (Vol. 2, R. 266).)

FPSC Final Order
On April 7, 1997, the FPSC issued its Final Oder Resolving

Petition and Conplaint. (Vol. 2, R 270.) The FPSC's Final
Oder followed the FPSC Staff Recommendation. |pn the Final

Order, the FPSC agreed that: (a) the wiring at issue is properly
| egal |y characterized as conplex inside wiring (Final Oder at 15
(Vol. 2, R 284)); (b) complex inside wiring should have been

recorded in Account 232 and anortized and/or expensed (id. z 19



(Vol. 2, R 288)); (c) since January 1, 1989, BellScuth should
not have charged for conplex inside wiring (id. at 20 (Vol. 2, R.
289)); and (d) in the future, BellSouth should not charge for
wiring on Harris' Seniconductor Conplex (id.). However, the FPSC
did not order BellSouth to refund its past (post-January 1, 1989)
charges for the wiring on Harris' canmpus. The FPSC required
BellSouth to cease charging for the wiring only on a going-
forward basis. (Id.)

It is the FpgC'g Final Oder -- and in particular, jts
decision not to require BellSouth to refund its charges to Harris

that is the subject of this appeal.

S-Y OF ARGUMENT

The main issue on appeal is whether BellSouth unlawfully

charged Harris for the conplex inside wiring (aka "intrasystem
wiring") on Harris' Semi conductor Conplex from at |east January

1, 1989 to the present, and therefore whether the Florida Public
Service Conm ssion (FPSC) should have ordered BellSouth to refund
to Harris its paynents for that wring.

The FPSC agreed with Harris that the wiring at issue neets
the FPSC's and Federal Communications Commission's (FCC s)
definition of "conplex inside wring." (Final Order at 15 (Vol.
2, R 284).)

Such wiring should have been recorded in Account 232.
However, BellSouth recorded the wiring in Account 242, which is

used for regulated network cables, not deregulated inside wire.

10




(See Harris Reply Br. at 15-17 & n.4 (Vol. 2, R 226-28).) The
FPSC excused BellSouth's accounting treatnment of the wiring at
| ssue.

In doing so, the FPSC msinterpreted the FCC s accounting
rules and orders which the FPSC applies to Florida tel ephone
conpanies. See Fla. Admin. Code. R 25-4.017. The FPSC

acknow edged that in its 1982 Notice of Proposed Rul emaking, the

FCC stated that intrasystem wiring nust be recorded in Account
232. (Final Oder at 18-19 (Vol. 2, R 287-89).) The FPSC also
recogni zed that in the corresponding Report and Oder, the FCC

stated that Account 232 applies to intrasystem wiring. (Id, at

18 (Vol. 2, R. 287)); Report and Order, 48 Fed. Reg. 50,534 para.

61 (1983). In response to BellSouth's argunment that the FCC's
Report and Order applied only to new intrasystem wiring, the FPSC

stated that it would be incongruous for new intrasystem wiring to
be treated as inside wire and recorded in Account 232, while
retaining existing intrasystem wiring ngg part of the network"” in
Account 242. 3. (Final Order at 19-20 (Vol. 2, R, 288-89).) The
FPSC also agreed that wiring recorded in Account 232 should have
been expensed and/or anortized by Decenber 31, 1988, and that
BellSouth was required to cease charging for such wring at that
tine. (Id. at 22-23 (Vol. 2, R 291-92).) Yet the FEPSC refused
to apply these rules and orders to the wiring at issue. pespite
the FPSC's own nandate that charges for Account 232 conpl ex
inside wiring be elimnated effective January 1, 1989, the FPSC

failed to order BellSouth to pay refunds to Harris.

11



The justification proffered by the FPSC is its
msinterpretation of Note B to Account 232. But Note B has
nothing to do with the conplex inside wiring at issue; it applies
only to outside plant. By ignoring Harris' arguments concerning
Note B and the FPSC's own conclusions about the regulatory rules
applicable to conplex inside wiring, the FPSC held that BellSouth
had not violated any FPSC orders, and that it was unclear whether
BellSouth had violated any FCC orders. (Final Oder at 19 (Vol.
2, R 288).) The FPSC is wong. By not determning that
BellSouth should have recorded the conplex inside wiring in
Account 232, the FPSC clearly msinterpreted: (a) the FCCs
Noti ce of Proposed Rulemaking, 47 Fed. Reg. 44,770 para. 25
(1982) ; (b) the FCC s Report and Order, 48 Fed. Reg. 50,534 para.

61 (referenced by the FPSC as the trinal Oder"); and (c¢) the
FCC's Account 232, as contained in 47 CF. R § 32.232 (1983).
These FCC rules and orders require conplex inside wiring to be
recorded in Account 232. Instead of giving deference to the
FCC's interpretations of its own rules, the FPSC plainly ignored
them

Additionally, in stating that BellSouth had not violated any
FPSC rules or orders, the FPSC msinterpreted its own rule
requiring telephone conpanies to conply with the FCC s Uniform
System of Accounts, Fla. Admn. Code. R. 25-4.017. I f BellSouth
had violated any FCC accounting rules or orders, BellSouth also
woul d have violated the FpsSC's requirement to conply with FCC

accounting rules. Because the FPSC found that the wring was

12



conplex inside wiring (i.e., wiring that is recorded in Account
232), the FPSC erred by deferring to BellSouth's plainly
erroneous accounting for the wring.

For these reasons, Harris respectfully requests the Court to
hold the Final Oder to be unlawful. Harris also requests the
Court to remand to the FPSC with directions to: (a) hold that the
wiring at issue should have been recorded in Account 232 and
expensed and/or anortized by Decenber 31, 1988, and BellSouth
shoul d have ceased charging Harris for the wiring as of
January 1, 1989; and (b) order BellSouth to refund to Harris the
amounts it has paid for that wiring since at |east January 1,

1989, plus interest and taxes.

ARG T

The FPSC agreed with Harris on alnost every issue -- that
the wiring at issue is conplex inside wiring, that conplex inside
wiring should be recorded in Account 232, that wiring recorded in
Account 232 should have been expensed and/or anortized by
Decenmber 31, 1988, and that BellSouth should have ceased charging
for such wiring as of January 1, 1989. However, the FPSC failed
to take the next logical step and conclude that the conplex
inside wiring at issue should have been recorded in Account 232.
If the FPSC had reached that conclusion, FPSC and FCC orders
mandate that BellSouth should not have charged Harris for the

wiring since at least January 1, 1989; the FPSC therefore should

13




have required BellSouth to refund its unlawful charges for that

Wi ring.

Standard of Review

Under the Florida Statutes, the Court nust remand this case
to the FPSC for further proceedings consistent with the Court's
decision or set aside the FpsC's action when it finds that "[tlhe
agency has erroneously interpreted a provision of law and a
correct interpretation conpels a particular action."”

§ 120.68(7) (d), Fla. Stat. (Supp. 1996). Harris denonstrates
herein that the FPSC misinterpreted FPSC and FCC rules and
orders, and that a correct interpretation of those rules and
orders would require the FPSC to order BellSouth to refund

Harris' paynents for the wiring at issue.

THE FPSC AGREED THAT THE WRING AT ISSUE IS COWPLEX | NSIDE
W RI NG

The first step toward determ ning whether BellSouth should
have been charging Harris for the wiring at issue is to deternine
the proper legal characterization of the wiring. The FPSC agreed
wth Harris that the wiring at issue neets the FCCs and FPSC's
definition of "conplex inside wire." (Final Oder at 15 (Vol. 2,
R 284).)

The FPSC and FCC define conplex inside wiring as follows:

Inside wire services can be classified into
two product groups: conplex inside wre

services and sinple inside wre services.
The Fcc'g definition of inside wiring is:

14




"Complex Wiring, also called intrasystem
wiring, includes all cable and wire and its
associ ated conponents such as connecting

bl ocks, termnal boxes and conduit |ocated on
the customer's side of the denarcation point,
when this wiring is inside a building (or
between a customer's buildings) located on
the sanme or contiguous property not separated
by a public thoroughfare, which connect
station conmponents to each other or to the
comon equi prent of a PBX or key system
However, wre neeting the other criteria for
conplex inside wire and crossing a public

t horoughfare nmay be considered intrasystem
wiring if approved by an appropriate state or
| ocal authority. Sinple inside wiring is any
inside wiring other than conplex wring."

Generic Investigation into the Proper Requlatory
Treatnent of Inside Wre, 95 FPSC 1:119, 121 (1995)
(citing Second Resort and Order, 59 R.R.2d 1143, 1143 &
n.2 (1986); Report and Order (Detariffing of Custoner
Premi ses Equiprment and Customer Provided Cable/Wring),
48 Fed. Reg. 50,534 para. 5 n.4 (1983)); see generally
Proposed Revisions to Rule 25-4.345, 84 FPSC 12:17
(1984) (defining "inside wire" as "all wire or cable

| ocated on the custoners [sic] side of the denarcation
point, including interbuilding conduit on the same
customer's premses when it Is intrasystem wiring for a
complex systenmt'); Notice of Proposed Rul enaking

(Tel ecommuni cations Services Inside Wring), 11 FCC
Red. 2)747, 2762 (1996) (definition of intrasystem

Wi ring).

(Harris Br. at 2-3 (Vol. 1, R. 162-63) (citation omtted)

(emphasi s added) .)

The FPSC correctly concluded that the wiring at issue
complies with its definition of conplex inside wiring. The FPSC
noted that Stipulation of Facts No. 3 states that there is one
demarcation point for the wiring at issue, and all of the wring
at issue is on Harris' side of the demarcation point. (Final
Order at 15 (Vol. 2, R. 284).) Also, the wiring runs between

Harris' buildings, but does not cross a public road. Beed .

15




Indeed, BellSouth was charging for the wiring as Series 2000
Channel s which Bellsouth defines as "'a channel between different
buildings on the same continuous property."" 1d. (citation
omtted). Furthermore, the wiring connects the PBX in Building
53 to telephone closets in other buildings. (Id. at 2 (Vol. 2,
R 271).) Thus, in accordance with the FpsC's and FCC s
definitions of conplex inside wiring, the FPSC concluded that
“"the only rational conclusion is that the facilities at issue
constitute conmplex inside wire," (rd. at 15 (Vol. 2, R 284).)
(The ternms "intrasystem wiring" and "conplex intrasystem wiring"
are used synonymously with "complex inside wring" throughout the

Final Oder.)

|l. THE COWPLEX INSIDE WRING SHOULD HAVE BEEN RECORDED | N
ACCOUNT 232

Once the legal characterization of the wiring at issue was
determined to be conplex inside wiring, the second step in
determ ning whether BellSouth should have been charging Harris
for the conplex inside wiring is determning the proper
accounting treatment for that wiring. In its Brief, Harris
denonstrated that the FPSC requires BellSouth to follow the FCCs
Uni form System of Accounts, Fla. Admn. Code. R 25-4.017, and
that the wiring at issue should have been recorded in the conplex
inside wiring account -- Account 232 of the FCCs Uniform System
of Accounts. (Harris Br. at 5-6 (Vol. 1, R 165-66).) However,
BellSouth stated that it recorded the wiring in Account 242.3,
for regulated buried network cable. (BellSouth Br. at 7 (Vol. 1,
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R 184).) As denonstrated below, by msinterpreting Account 232
(including Note B to Account 232) and by failing to give
deference to the FCCs interpretation of its own accounting
rules, the FPSC erroneously excused BellSouth for recording the
Wi ring in Account 242.

The FPSC acknow edged the two FCC orders stating that
Account 232 includes intrasystem wiring: (a) the FCC's Notice of

Proposed Rul emaking, 47 Fed. Reg. 44,770 para. 25 (1982); and (b)

the FCCs Report and Order, 48 Fed. Reg. 50,534 para. 61

(explaining that Account 232 includes intrasystem wring)
(referenced by the FPSC as the "Final Oder"). (Final Order at
18 (Vol. 2, R. 287).) The FPSC, however, failed to reach the
conclusion that BellSouth should have recorded the conplex inside
wiring in Account 232, even though it had just deternined that
the wire was conplex inside wiring which is recorded in Account
232. Instead, the FPSC adopted a split-the-baby approach and

determined that "it would have been appropriate for BellSouth to

reclassify the associated investnent to Account 232." (Final
Order at 20 (Vol. 2, R 289) (enphasis added).) The FPSC thereby
excused BellSouth's recording of the wiring in the wong account
(Account 242), which is used for regulated network cable rather
than inside wre. (Harris Br. at 6 (Vol. 1, R 166); Harris
Reply Br. 15-17 &n4 (Vol. 2, R 226-28).) The Fp8C's sanction
of BellSouth's use of Account 242 is inconsistent with its own
statenents that the wiring at issue is not network cable. (Fi nal

Order at 15, 19 (Vol. 2, R 284, 288).)
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The FPSC hung its hat on its msinterpretation of Note B to
Account 232 (which the FPSC repeatedly and erroneously referred
to as Note B to Account 242 (Final Oder at 17, 19-20 (Vol. 2, R
286, 288-89))). Note B states:

NOTE B: The cost of outside plant, such as poles,

wires, and cables, whether or not on private property,

used to connect a private branch exchange with its

termnal stations shall be charged to the appropriate

pole, Wwre and cable accounts.

47 CF R § 32.232 (1983). The critical point is that Note B was
never intended to convey the position that inside wire "behind a
pBX" should not be recorded in Account 232. Instead, the Note
has clarified that the outside facilities, such as poles, wres
and cables, that bring the telephone conpany's system to the PBX
are network facilities which should not be recorded in Account
232. (See Harris Reply Br. at 17 (Vol. 2, R 228).)

Note B to Account 232 apparently has its origins in Note B
to Account 234 (which applies to small PBXs). In Account 234,
Note B clarified that inside wiring associated with the PRXs
recorded in Account 234 should be recorded in Account 234,
whereas outside plant nust be recorded in the outside plant
accounts. (Harris Reply Br. at 17 (Vol. 2, R 228).) In 1956,
when the FCC transferred inside wiring that was recorded in
Account 234 to Account 232, it apparently copied Note B from
Account 234 to Account 232. (Harris Reply Br. at 16 (Vol. 2, R
227)); Notice of Proposed Rulemaking (Uniform System of Accounts,

Cass A and Cass B Tel ephone Conpanies), 21 Fed. Reg. 5296, 5296

(1956) (explaining that inside wires fornerly recorded in Account
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234 would be transferred to Account 232); Order (Uniform System
of Accounts, Cass A and Cass B Tel ephone Conpanies), 21 Fed.
Reg. 7446, 7450 (1956) (adding Note B to Account 232). Note B to
Account 232 therefore retained the meaning that it had in Account
234 -- that outside plant should be recorded in the outside plant
accounts.  Thus, Note B to Account 234 and Note B to Account 232
have never affected the recording of inside wring.

The FPSC did not address Harris' arguments on this issue,
and w thout explanation, the FPSC stated that Note B "could be

interpreted to include the facilities at issue" prior to 1984.

(Final Oder at 19 (Vol. 2, R 288).) The FPSC stated, however,
with respect to Note B, that "the issue is not so much with the
accounting treatment of the facilities prior to 1984, but wth

the accounting treatnent since 1984." (Id, at 17 (Vol. 2, R.

286) (enphasis added).) Thus, any applicability of Note B to the
wiring at issue prior to 1984 should not have had any inpact on
the rFpsc'g decision in this case.
But it did. The FPSC summed up its position in the
following tw sentences:
L. BellSouth believes these facilities have
al ways been network cables and therefore has

continued to record this investnent as buried
cable in Account 242.

2. Note B continued to be reflected in Account
242 and the FCC never issued an Order
requiring the reclassification of such
facilities to Account 232.

(Final Oder at 19 (Vol. 2, R 288).)
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There are several flaws with the FPSC's reliance on these
two statenments. First, the FPSC essentially is stating that even
though the FPSC requires BellSouth to conply with the FCCs
accounting rules, and the FCC required intrasystem wiring to be
recorded in Account 232, it was permssible for BellSouth to
ignore the FCC s accounting requirenents. The FPSC freely admts
that it would have been appropriate for BellSouth to record the
facilities in Account 232. Only the rpgc's misinterpretation of
the applicability of Note B to Account 232 prevented the FPSC
from concluding that BellSouth was required to record the
facilities in Account 232. The FCC never needed to issue an
order requiring the reclassification of the facilities at issue
to Account 232. The facilities at issue are Account 232
facilities, whereas Note B facilities are outside plant (i.e.,

t el ephone conpany network facilities) as, hopefully, this Court
wi Il recognize. The FPSC states:

W note BellSouth could have recovered the investnent

in these facilities by January 1, 1989 through

amortization;, it chose not to avail itself of that

opportunity.
(Final Oder at 20 (Vol. 2, R 289).) The 1988 FPSC order
referenced by the FPSC said nothing about choices or
opportunities -- it was a mandate. The FPSC order ed:

Station lines are the lines extending from the
comon equi prent of PBX or key systens to the

i ndividual telephones. . . . [E] ffective Decenber 31,
1988, the wunanortized balance of $9,282,000 in Account
232 will be fully recovered. . . . On January 1, 1989,

Southern Bell shall elimnate the |ease charges on
conpl ex station Iines.

88 FPSC 10:311 at 327-28.
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Second, the FpsC's statenents appear to inply that the
wiring at issue should have been recorded in Account 242 because
Note B "continued to be reflected in Account 242." (Final Oder
at 19 (Vol. 2, R 288) (enphasis added).) But as noted above,
Note B was contained in Account 232, not Account 242  Thus, at a
mnimum the FPSC's apparent reliance on the placement of Note B
reflects a misreading of Accounts 232 and 242. Moreover, the
FPSC'g statenment could be construed to support its antithesis --
that because Note B was in Account 232, the inside wring should
have been recorded in Account 232.

Finally, even if, for the sake of argunent, the Court were
to agree with the FPSC that BellSouth was not specifically
required to transfer the wiring from Account 242 to Account 232,
the question would-remain whether the wiring was properly
recorded in Account 242 in the first instance. The fact that
"BellSouth believes these facilities have always been network
cables" has no relevance to the issues of whether they are
network cables, and whether they should have been recorded in
Account 232. Instead, it is the FCC's orders and rules, and the
FPSC's requirenent that telephone conpanies follow the FCC's
accounting rules, which are dispositive of whether the wring
shoul d have been recorded in Account 232.

In its Brief, Harris reviewed the relevant FCC orders and
rules requiring conplex inside wiring to be recorded in Account
232. (Harris Br. at 5-6 (Vol. 1, R 165-66); Harris Reply Br. at

14-18 (Vol. 2, R 225-29).) In particular, as noted by the FPSC,
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in Septenber 1982, the FCC stated: "Currently, it is required
that intrasystem wiring be recorded in account 232."  (Final

Order at 18 (Vol. 2, R 287)); Notice of Prososed Rul emsking, 47

Fed. Reg. 44,770 para. 25 (1982). Because that statenment was
made in the context of a notice of proposed rul enaking, the
requirement to record intrasystem wiring in Account 232 predated
the release date of the notice of proposed rul emaking --
Septenber 1982. The FPSC did not and cannot point to any FCC
order issued between 1969 (the year that the wiring at issue
began to be installed) and Septenmber 1982 that changed the
accounting rules for intrasystem wiring. Thus, the requirenent
to record intrasystem wiring in Account 232 nust date back at
least to 1969, and therefore nmust apply to all of the wiring
installed by BellSouth.

The FPSC erred by declining to defer to the FCC's
interpretation of Account 232. Under Florida |aw, when
confronted with what the FPSC believed to be an anmbiguity in the
wordi ng of Accounts 232 and 242, the FPSC should have deferred to
the pCC's interpretation of those rules. This Court has made it
clear that the FPSC, |ike other agencies, is entitled to great
deference when construing a rule it is charged to interpret and
enforce. The Court wll not depart from the FPSC's construction
of an FPSC rule unless the FPSC's interpretation is clearly
erroneous. See Pan Am Wrld Airways. Inc. v. Florida Pub. Serv.

Comm'n, 427 So. 2d 716, 719-20 (Fla. 1983); Falk v. Beard, 614

So. 2d 1086, 1089 (Fla. 1993). The PCC's interpretation of
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Account 232 is entitled to the same level of deference by this
Court. The FPSC's msinterpretation of Note B under Account 232
hardly renders the FCCs interpretation of Account 232 to be
clearly erroneous.

Thus, the FPSC should have deferred to the FCC s Notice of
Proposed Rulemaking, 47 Fed. Reg. 44,770 para. 25 (1982), and the

corresponding FCC Report and Order, 48 Fed. Reg. 50,534 para. 61

(referenced by the FPSC as the "Final Order"). In both orders,
the FCC interpreted its accounting rules and stated that
intrasystem wiring should be recorded in Account 232. Thus, in

accordance wth this Court's decision in Pan Am v, Florida Pub.

Serv. Comm'n, the FPSC should have given deference to the FCCs

interpretation of its rules, and held that the wiring at issue
should have been recorded in Account 232.

In sum the FPSC's sanction of BellSouth's use of Account
242 for the conplex inside wiring at issue resulted from the
FPSC'g erroneous interpretation of: (a) the FCCs Notice of
Proposed Rul enaki ng, 47 Fed. Reg. 44,770 para. 25 (1982); (b) the

FCC's Resort and Oder, 48 Fed. Reg. 50,534 para. 61 (referenced

by the FPSC as the rfFinal Oder"); and (c) the FCC's Account 232,
as contained in 47 CF. R § 32.232 (1983). These FCC orders and
rules each stated that conplex inside wiring should be recorded
in Account 232, but the FPSC did not interpret them to apply to

the wiring at issue;
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111. BECAUSE BELLSOUTH SHOULD HAVE RECORDED THE WRING | N

ACCOUNT 232. | T SHOUD HAVE CEASED CHARG NG HARRIS FOR
TEAT WRING BY AT LEAST JANUARY 1, 1989

Because the wring should have been recorded in Account 232,
it was subject to the FpSC's and FCC s orders concerning the
expensing and anortization of enbedded conplex inside wring, as
denmonstrated below.  The FPSC agrees that if the wring had been
recorded in Account 232, BellSouth "ghould nhot have been charging
for the wiring at issue since January 1, 1989 when the
amortization of Account 232 - Inside Wre was conplete."” (Fi nal
Order at 19 (Vol. 2, R. 288).)

As noted in the Statenent of Facts, the FCC had required
that all wiring installed after Septenber 30, 1984 be expensed,
and that previously capitalized wiring be fully anortized by
Septenber 30, 1994. First Resort and Oder. 85 FCC 2d at 828-

29. In the case at hand, all of the wiring at issue was

installed by 1984, the year that the last building on Harris'
canpus was occupi ed. (See Stipulation of Facts, No. 6 (Vol. 1,

R 155).) Thus, in accordance with the FCCs First Resort and

Order, all of the wiring at issue should have been expensed or

should have been fully anortized by Septenber 30, 1994. See al so

Rewort and Order (Procedures for Inplementing the Detariffing of

Custoner Prem ses Equi pment and Enhanced Services), 95 FCC 2d
1276, 1371-72 & n.141 (1983) (stating that in the First Resort

and Order, the FCC required carriers to anortize intrasvstem

wiring costs).
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However, the FPSC ordered BellSouth to fully anortize the
amounts in Account 232 by Decenber 31, 1988, and to elimnate its
| ease charges for conplex inside wiring as of January 1, 1989.

Petitions of Southern Bell Tel ephone and Tel egraph Conpany for

Rate Stabilization and Inplenmentation Orders and Qher Relief, 88

FPSC 10:311, 328 (1988). Thus, BellSouth should not have been
charging for complex inside wiring since at |east January 1,
1989. This conclusion is consistent with the FCC s order
precluding tel ephone conpanies from inposing a charge for the use
of inside wiring after it is expensed or fully anortized.
Menorandum Opinion and Order (Detariffing the lInstallation and
Mai nt enance of Inside Wring), 1 FCC Rcd. 1190, 1195 (198s6) ;
(Harris Br. at.8 (Vol. 1, R 168); see also Final Oder at 19-20

(Vol. 2, R 288-89).)

In sum the FPSC agreed that the wiring at issue is conplex
inside wiring, that conplex inside wiring should be recorded in
Account 232, that wiring in Account 232 should have been expensed
and/or anortized by Decenber 31, 1988, and that BellSouth should
not have been charging for such wiring since January 1, 1989. By
not interpreting these regulatory requirenents to apply to the
wiring at issue, the FPSC unlawfully failed to order BellSouth to

pay refunds to Harris.

V. THE FINAL ORDER M SINTERPRETS AND IS |NCONSI STENT WTH FPSC
AND FCC RULES AND ORDERS

As demonstrated above, the FPSC erroneously interpreted FPSC

and FCC orders concerning the recording of conplex inside wring
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in Account 232. A correct interpretation of those orders is that
the conplex inside wiring at issue should have been recorded in
Account 232. If the FPSC had made that correct interpretation,
it was required to conclude under its 1988 order that BellSouth
shoul d not have charged Harris for the wiring at issue since at
| east January 1, 1989, and the FPSC shoul d have ordered BellSouth
"to refund Harris' paynments for those charges unlawfully nade
(plus interest and taxes).

The FPSC also erroneously interpreted its own rules
concerning the application of FCC accounting rules to Florida
t el ephone conpanies. As noted by Harris, the FPSC requires
t el ephone conpanies, such as BellSouth, to follow the FCC s
accounting rules. (Harris Br. at 5 (Vol. 1, R. 165)); Fla.
Admin. Code. R 25-4.017. However, the FPSC stated: "[I]lt does

‘not appear that BellSouth has violated any Florida rules,

regul ations or statutes. Further, . . . it is unclear whether
any FCC rules or regulations have been violated." (Final Oder
at 19 (Vol. 2, R 288).) But if BellSouth violated FCC rules

concerning the accounting treatnent of conplex inside wring,
BellSouth also violated the FpSC's accounting rules. The FPSC
therefore erred in definitively stating that BellSouth did not

violate any Florida rules.

CONCLUSION AND RELIEF SOUGHT

Harris has demonstrated that the FpsC's Final Oder
erroneously interpreted and applied the FPSC and FCC rules and
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orders concerning the accounting treatment for the conplex inside
Wi ring at issue. In accordance with Section 120.68¢(7) (d4),
Florida Statutes, Harris respectfully requests this Court to: (a)
hold the Final Oder to be unlawful; and (b) remand to the FPSC
with directions to hold that the conplex inside wiring should
have been recorded in Account 232, and to order BellSouth to
refund to Harris the anounts it has paid for that wiring since at
| east January 1, 1989, plus interest and taxes.
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HARRIS CORPORATI ON

BY -
nneth A. Hoffman
Fla. Bar No¥Y 307718

WIlliam WIIingham
Florida Bar No..879045

RUTLEDGE, ECEN A, UNDERWOOD,
PURNELL & HOFFMAN, P. A

215 S. Monroe Street - Suite 420

Tal | ahassee, FL 32301-1841

(904) 681-6788

Fax: (904) 681-6515

Benjam n H. Dickens, Jr.
Florida Bar No. 242764
Susan J. Bahr

BLOOSTON, MORDKOFSKY,
JACKSON & DI CKENS
2120 L Street, NW - Suite 300
Washi ngton, DC 20037
(202) 659-0830
Fax: (202) 828-5568

Its Attorneys

27




CERTI FI CATE oF SERVI CE

| HEREBY CERTIFY that | have caused to be served by U S.

mail on this 16th day of June, 1997, a copy of the foregoing
Initial Brief to the follow ng:

J. Phillip Carver, Esq.
c/o Nancy H Sins

150 South Monroe Street
Room 400

Tal | ahassee, Florida 32301

Diana W Caldwell, Esq.

Division of Appealss

Florida Public Service Comm ssion
2540 Shumard QOGak Boul evard

Gerald L. Gunter Buildin

Tal | ahassee, Florida 32399-0850

Wlliam W, Deem Esq.

Mahoney, Adams & Criser, P.A.
P, 0. Box 4099

Jacksonville, FL 32201

N

Kenneth( A (Hoffman, Esq.




