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RELIEF, PROH BI TION,  AND NMANDAMUS

The State of Florida, by and though undersi gned counsel,
responds to Hoffman's petition for extraordinary relief,
prohi bition, and mandanus and states the follow ng:

The Ofice of the Capital Collateral Representative (CCR) has
represented Hoffman for the last decade. In Cctober 1987 CCR filed
a first motion for postconviction relief on Hoffman's behalf. The
circuit court summarily denied that motion. On appeal this Court
reversed and directed that a hearing be held, that Hoffman be given
public records access to the state attorney's files, and that he be
permtted to anmend his postconviction notion. Hoffman v, State,
571 so. 2d 449 (Fla. 1990). I n June 1991 CCR filed Hof fman's

amended  postconviction notion which the trial court summarily




denied. This Court again reversed and “emphasizeld] that the trial
court must honor and cannot deviate from the instructions" that the

Court set out. Hoffman v. State, 613 So. 2d 405, 406 (Fla. 1992)

(enphasis in original). This Court then directed the circuit court
to hold a public records hearing and allow yet another anendment to
the postconviction notion, after which v proper hearing shall be
held in full conpliance with the nandate of this Court." Id.
After remand to the circuit court, public records disclosure,
and hearings thereon, proceeded during the next three years. On
Novenber 1, 1996 the circuit court found that records disclosure
was conplete and directed CCR to file yet another amended notion
for Hoffman. The second anended notion for postconviction relief
was filed in January 1997. Thereafter, on February 21, 1997 the
circuit court, wth counsel present, scheduled a hearing pursuant

to Huff v. State, 622 So. 2d 982 (Fla. 1993), for April 11, 1997,

to be followed by an evidentiary hearing from April 29 through My
2, 1997.

At the Huff hearing, «collateral counsel noved to reset the
evidentiary hearing because his second-chair assistant and his
I nvestigator were working on another case. (Attachment A to
petition). The circuit court denied the notion. The follow ng
week, counsel filed another notion to reset the evidentiary

2




hearing, again arguing that his assistant counsel and investigator,
being otherwise occupied, could not prepare for Hoffman's
evidentiary hearing. (Attachment B to petition). In its response
(appendix A) the state objected to resetting the hearing. The
circuit court denied the notion. (Attachment C to petition).
Nine days later (April 24, 1997) collateral counsel changed
tactics and noved for an order directing Duval County and/or the
Gty of Jacksonville to pay CCR’s costs for conducting Hoffman's
evidentiary hearing. (Attachment D to petition). In that nmotion
counsel alleged that CCR had spent its entire appropriation for
fiscal year 1996-1997 even though nore than two nonths still
remained in its fiscal year. (Attachnent D to petition at 8). The
circuit court denied the notion. (Attachment E to petition).
Col l ateral counsel filed the instant petition on the follow ng day,
and this Court stayed further proceedings in the circuit court.
In this petition collateral counsel alleges that CCR has spent
its entire budget and that, therefore, no funds are available to
continue Hoffman's representation. According to counsel, he becane
aware of this shortfall only upon receiving a nenorandum from
Mchael Mnerva on April 23, 1997, informng himthat ¢cr's total
appropriation had been encunbered or spent. (Petition at 5-6).

Counsel, however, has not seen fit to attach a copy of that
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menorandum or, indeed, any docunents that denonstrate the clained
lack of funds, to his petition. In contrast to counsel's
contention, however, the Auditor General's Ofice has found that
CCR still has unspent and unencunbered funds. (Appendi x B).

Even if the petition were acconpani ed by docunentation
supporting counsel's basic claim (i.e., CCR is out of noney), the
petition does not denonstrate why this state of affairs came to
pass regardi ng Hoffman.? CCR has known, at least since this
Court's 1992 opinion, that an evidentiary hearing would be held on
at least some of Hoffman's clains. Less than twenty-four hours
after receiving Mnerva' s menmorandum collateral counsel produced
a list of expenses he claimed would be needed to conduct Hoffnman's
evidentiary hearing. (Petition at 6). Because CCR has known for
years that the just-cancelled hearing would be held at some tineg,
and in light of the short tine counsel needed to arrive at the cost
of such hearing, an irresponsible lack of planning appears to have
occurr ed.

Covernnental entities are required to live within their

incomes and to conduct their affairs gystematically and with

1 According to Mchael Mnerva's testinmony in a federal

hearing in October 1996, ccr’s budget and nunber of personnel for
fiscal year 1996-1997 are the greatest in its history. ( Appendi x

C).




di spat ch. Calculating the cost of Hoffman's evidentiary hearing
could have been done, and the necessary suns set aside, at the
beginning of the fiscal year. Then, if, as in fact happened, the
circuit court scheduled Hoffman's evidentiary hearing, the funds
for such hearing would have been available. CCR has the statutory
duty to represent Hoffman.  The state would not presume to tell
another agency how its legislatively appropriated budget should be
allocated, but, when an agency has the duty to effectuate and
inplement a statutory directive, it would seem only prudent to set
asi de noneys to neet that duty.

Col | ateral counsel also conplains that the eighteen-day period
between the Huff hearing and the scheduled evidentiary hearing was
insufficient to prepare for the latter hearing because ‘counsel
woul d not know which clains the court would grant a hearing on
until after the Huff hearing."  (Petition at 4) .2 This conplaint,
however, is disingenuous. The second anended motion raised twelve
issues and asked for an evidentiary hearing on all issues.
Al though hope may spring eternal, collateral counsel has sufficient

experience in postconviction proceedings to realize that an

2 Collateral counsel admtted in the amended notion to reset
evidentiary hearing that he does not prepare early for a hearing.

(Attachment B to petition at para. 7).
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evidentiary hearing, nost likely, would not be held on any
procedural ly barred issues and that, nost |ikely, he would not need
to prepare for an evidentiary hearing on the procedurally barred
| Ssues. As set out in the circuit court's order (appendix D), the
followng issues are procedurally barred: | (denial of counsel,

could have been raised on direct appeal; 11l (waiver of rights),

raised on direct appeal; VI (prosecutorial argument), raised on
direct appeal; VII (cold, calculated, and preneditated aggravator
and instruction unconstitutional), could have been raised on direct
appeal; VIl (stipulations as to mtigators), could have been
rai sed on direct appeal; Ix (dilution of the jury's sense of
responsi bility), could have been raised on direct appeal; Xl

(burden shift), could have been raised on direct appeal; and Xl I
(application of the heinous, atrocious, or «cruel aggravator),

rai sed on direct appeal. The court summarily denied claim X

(public records) as moot. Thus, the only issues that counsel need

be concerned with are Il (prady?), |V (ineffectiveness), and V
(sane). Brady and ineffectiveness are the issues this Court

mentioned in remanding for an evidentiary hearing. 571 So. 2d at

450.

* Bradvy  Marvland, 373 US. 03 (1963).
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Moreover, from the docunents filed in the circuit court, it is
obvious that considerable preparation has been done in this case,
preparation that, presumably, collateral counsel will use or could
have used at an evidentiary hearing. Regarding the Brady claim
the second anended postconviction notion states: “The appendi x
submtted previously reveals much of the undisclosed infornmation
which was excul patory and/or inpeachnent evidence." (Appendix E) .¢
Presumably, collateral counsel would rely on that previously set
out information at an evidentiary hearing.

Additionally, the previously submtted appendix contains Dr.
FoxX's report and the affidavits of Hoffman's nother, former gister-
in-law, and several famly friends. FoxX's report and the just-
mentioned affidavits are quoted extensively in the second anended
postconviction motion.® In the list of estimated costs for the
evidentiary hearing the expenses for Dr. Fox and the out-of-state
lay witnesses is nore than $10,000, well over half of the estimated

$17, 000 needed for the evidentiary hearing. (Attachment D to

* The appendix referred to here is attached to both the
original 1987 notion and the 1991 amended noti on.

5 |t is interesting to note that, even after nore than three

years of public records disclosure, the second amended notion filed
in January 1997 is identical to the 1991 anended motion wth the

addition of four short paragraphs of facts.
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petition at 10-11), In spite of this expense and CCR’s alleged
| ack of funds, collateral counsel approached neither the state nor
the circuit court about the possibility of stipulating to using Dr.
Fox's report and the out-of-state witnesses' affidavits in lieu of
their personal appearance or of having those persons testify
t el ephoni cal | y.

Nunmerous courses of action were open to collateral counsel.
Instead of pursuing them however, collateral counsel has, at the
el eventh hour, sinply asked this Court to take the drastic step of
staying the circuit court proceedings on the eve of an evidentiary
hearing, scheduled in a case in which the postconviction motion has
been pending for alnobst a decade. This course of action is
unacceptable to all concerned, and the stay should be vacated and

CCR directed to perform its statutory duties wthout delay.




CONCLUSI ON

Therefore, the State of

requested relief, to [ift

proceedings, and to direct that

wth Hoffman's evidentiary hearing.

HARRY SHORSTEI N
STATE ATTORNEY

/' LAURA L. STAP(RET'f’_

Assistant State Attorney
Florida Bar No. 308137

OFFICE OF THE STATE ATTORNEY
330 East Bay Street

600 Duval County Courthouse
Jacksonville, FL 32202

(904) 630-7100

Florida asks this Court to deny the

stay of the circuit court

court and the parties to proceed

Respectfully submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

Loibgia ). (frlee

HARBARA J. YATES
Assi stant Attorney GCeneral
Florida Bar No. 293237

OFFI CE OF THE ATTORNEY GENERAL
The Capitol

Tal | ahassee, FL 32399-1050
(904) 488-0600




CERTI FI CATE OE SERVICE

| HeEreBy CERTIFY that a true and correct copy of the foregoing
has been furnished by U S. Mil to Stephen Kissinger, Ofice of the
Capital Collateral Represent ati ve, Post Ofice Drawer 5498,
Tal | ahassee, FL 32314-5498; the Honorable L. Page Haddock, Circuit
Court Judge, Fourth Judicial Grcuit, 210 Duval County Courthouse,
330 East Bay Street, Jacksonville, Florida 32202; and Howard Maltz,
Ofice of the General Counsel, 220 East Bay Street, 13th Floor,

Jacksonville, Florida 32202, this E’ day of My, 1997.

BARBARA J. YATES ° /
Assistant Attorney GCeneral
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