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STATEMENT OF THE CASE AND FACTS

The State generally accepts Taylor’s Statement of the Case
and Facts, subject to the following additions:

1. The parties and the trial court regarded Taylor’s
original ten-year probationary sentence as a downward departure.
(R. I 66—67,61). The sole reason for the departure was to allow
Taylor to pay restitution, of which there was a substantial
amount ($20,961). (R. I 66-67).

2. Although he acknowledges that he violated his probation
as specified in the affidavit of probation violation, (Br.2),
Taylor does not enumerate the violations. He violated his
probation by 1) failing to pay toward the cost of his
supervision, 2) committing the new law offense of possession of
marijuana, 3) committing the new law offense of possession of
drug paraphernalia, 4) smoking marijuana, 5) failing to maintain
or actively seek gainful employment, 6) failing to pay a fine as
ordered, 7) failing to pay the Crimes Compensation Trust Fund, 8)
failing to pay court costs, 9) failing to pay his public defender

fee, and 10) failing to pay restitution. (R. I 1-2).



SUMMARY OF ARGUMENT

The district court’s opinion should be affirmed in all
respects. Having accepted the benefits of his original
probationary sentence without complaint, Taylor is estopped from
challenging the sentence upon revocation of probation. Even
though Taylor’s original ten-year sentence was illegal in that it
exceeded the statutory maximum for third degree felonies, that
illegality was eradicated when the trial court revoked Taylor’'s
probation within the legal portion of the sentence -- i.e., the
first five years -- and sentenced him to prison. Now there is no
possibility of Taylor serving any time beyond the statutory
maximum. Accordingly, any error is harmless beyond a reasonable
doubt.

This Court should not follow the Fourth District, as Taylor
urges, in holding that Taylor’s probation could not be revoked
because his sentence was void ab initio. The Fifth District was
correct in drawing a distinction between violations which occur
during the legal portion of the sentence and violations which
occur past the statutory maximum. When sentencing a defendant
upon revocation of probation, the trial court is required to give
credit for time served on probation if there is a danger of the
sentence exceeding the statutory maximum. Thus, if the violation
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I occurs during the legal portion, this rule will prevent the
sentence upon revocation from exceeding the statutory maximum.

This Court should therefore affirm the decision of the Fifth

District Court of Appeal and disapprove any contrary case law.




ARGUMENT
THE TRIAL COURT PROPERLY REVOKED TAYLOR'’S
PROBATION WITHIN THE LEGAL PORTION OF THE
SENTENCE.

Petitioner David L. Taylor challenges the decision of the
Fifth District Court of Appeal to affirm the revocation of
Taylor’s probation. Taylor v. State, 690 So. 2d 686 (Fla. 5th
DCA 1997).' Taylor contends that because his original ten-year
probationary sentence exceeded the statutory maximum for third
degree felonies, the sentence was illegal and his probation could
not be revoked. For the reasons discussed below, the district
court’s opinion should be affirmed in all respects.

As acknowledged by the Fifth District Court of Appeal, 1d.,
Taylor’s original ten-year sentence was illegal in that it
exceeded the statutory maximum of five years for third degree
felonies. § 775.082(3) (d), Fla. Stat. (1993); see algo, Davig v,
State, 661 So. 2d 1193, 1196 (Fla. 1995) (illegal sentence is one
which exceeds the maximum allowed by law). However, because the
trial court revoked Taylor’s probation and resentenced him,
Taylor will never serve a day beyond the statutory maximum.

On June 30, 1995, the trial court sentenced Taylor to ten
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years on probation. (R. I 67). On December 22, 1995, an
affidavit of probation violation was filed, charging Taylor with
four violations, including the commission of the new law offenses
of possessing marijuana and drug paraphernalia. (R. I 1). It
appears that Taylor admitted the violations.? The trial court
revoked Taylor’s probation and sentenced him to thirty-eight
months in prison. (R. I 19-24,61). No provision was made for
further probation. Thus, Taylor’'s total sentence is well below
the five-year statutory maximum.

Taylor’s argument is riddled with logical inconsistencies.
He complains that his original sentence was illegal. Therefore,
he argues, the trial court did not have the authority to revoke
his probation and resentence him. Yet it was the trial court’s
challenged actions of revoking Taylor’s probation and
resentencing him that corrected the illegality in Taylor’s
sentence and assured that he would not serve any time beyond the
statutory maximum, Thus, the very ground he urges for reversal -

- illegal sentence -- was rendered moot by the action he seeks to

2plthough the record-on-appeal does not contain a transcript
of Taylor’s VOP hearing, he acknowledges in his initial brief on
the merits that he “violated his probation as indicated in the
[affidavit of] Violation of Probation of December 22, 1955.”
(Br.2).




have reversed. This is logically untenable.

Ironically, Taylor did not complain that his original
sentence was illegal until the illegality had been removed. A
defendant who accepts the benefits of probation without
complaint, is estopped from challenging the legality of the
original sentence upon revocation of probation. Warrington v.
State, 660 So. 2d 385 (Fla. 5th DCA 1995); Gaskins v. State, 607
So. 2d 475 (Fla. 1st DCA 1992).

It appears that Taylor did not appeal the original sentence
because it was actually a good deal for him. Although illegal in
the sense that it exceeded the statutory maximum, the parties
regarded Taylor’'s original probationary sentence as a downward
departure, apparently because Taylor scored out to state prison
time. (R. I 66-67,61). Since Taylor did not challenge his
original probationary sentence until the benefits of that
sentence were no longer in effect, the principle enunciated in
Warrington and Gagking bars Taylor’s current challenge to his
original sentence.

Taylor points to certain dicta in Warrington in which the
district court noted that Warrington’s sentence did not exceed
the statutory maximum. (Br.7); 660 So. 2d at 387. This would be
a relevant distinction if Taylor were still serving an illegal

6




sentence.

The State’s position is that the revocation of Taylor’s
probation was appropriate because it was done within the legal
portion of Taylor’s sentence, i.e. the first five years. This is
the view that prevailed in the district court. 690 So. 2d 686.
Admittedly, if the violation occurred past the statutory maximum,
then the sentence could not stand and the defendant would have to
be discharged.

However, where the violation occurs during the legal portion
of the sentence, this Court’s opinions in State v, Summers, 642
So. 2d 742 (Fla. 1994), State v. Roundtree, 644 So. 2d 1358 (Fla.
1994), and Waters v. State, 662 So. 2d 332 (Fla. 1995), will
prevent the sentence upon revocation from exceeding the statutory
maximum. These cases require the sentencing court, upon
revocation of probation or community control, to give the
defendant credit for time previously served on probation or
community control, in order to insure that the sentence upon
revocation does not exceed the statutory maximum.

This Court should disapprove Jackson v, State, 654 So. 2d

234, 236 (Fla. 4th DCA 1995)3, which rejected the State’s
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argument that probation may properly be revoked during the legal
portion of an illegal probationary sentence. The Fourth District
did not actually analyze this issue, but simply stated that the
State’s argument was “answered” by Cecil v. State, 614 So. 2d 603
(Fla. 1st DCA 1993).% 654 So. 2d at 236. This was erroneous.
Cecgil does not address this arguﬁent let alone reject it. It
does not appear that the Cecil court even considered it.

In this case, the district court properly drew a distinction
between a violation occurring during the legal portion of the
sentence and one occurring during the illegal portion. 690 So.
2d 686. This Court should affirm the decision below and
disapprove Jackson and Cecil to the extent that they conflict
with the decision below.

The issue is one of prejudice. In asking this Court to
declare his original sentence void ab initio, Taylor asks this
Court to reverse his sentence despite the fact that he is no
longer prejudiced by the alleged error. The Legislature has made
it clear that a judgment or sentence should not be reversed in
the absence of a prejudicial error. As part of the Criminal

Appeal Reform Act of 1996, the Legislature passed Subsection
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924.051(7), Florida Statutes (Supp. 1996), which reads:

In a direct appeal or a collateral
proceeding, the party challenging the
judgment or oxrder of the trial court has the
burden of demonstrating that a prejudicial
error occurred in the trial court. A
conviction or sentence may not be reversed
absent an express finding that a prejudicial
error occurred in the trial court.
A “prejudicial error” is one which “harmfully affected the
judgment or sentence.” § 924.051(1) (a), Fla. Stat. (Supp. 1996).
These statutes took effect July 1, 1996. Ch. 96-248, § 9,
Laws of Fla. That is the same day Taylor commenced appellate
proceedings in this case by filing notice of appeal in the
circuit court. (R.51). The State would therefore submit that
. the provisions of Section 924.051 apply to this appeal and do not
implicate the Ex Post Facto Clause. §§ 924.051(2), Fla. Stat.
(Supp. 1996) (“The right to direct appeal . . . may only be
implemented in strict accordance with the terms and conditions of
this section”); See algo, California Dept, of Corrections v.
Morales, U.S. , 115 8.Ct. 1597, 1601 (1995) (the Ex Post
Facto Clause “is aimed at laws that ‘retroactively alter the
definition of crimes or increase the punishment for criminal

acts.’”), quoting Collins v. Youngblood, 497 U.S. 37, 43 (1990);

Neal v. State, 688 So. 2d 392, 395 (Fla. 1lst DCA 1997) (Even if



Subsgection 924.051(3) “operates retrospectively," it is not an ex
post facto law because it neither alters the definition of
criminal conduct, nor increases the penelty by which a crime is
punishable.)

The error Taylor complains of is no longer in effect and
there is no longer a possibility that he will serve any time
beyond the gtatutory maximum. Thus, there is no prejudice, as

required by Subsection 924.051(7). The error is harmless beyond

a reasonable doubt. See, State v, DiGuiljio, 491 So. 2d 1129
(Fla. 1986). 1Indeed, even if Taylor receives the relief he

requests, reversal and remand for resentencing, there is nothing
to stop the trial court from simply re-imposing the same 38-month
sentence currently in effect.®

Sentencing is not a game in which one false move by the
sentencing court results in immunity for the defendant. Harris
y. State, 645 So. 2d 386 (Fla. 1994). The decision of the Fifth
District Court of Appeal should be affirmed in all respects. Any

conflicting case law should be disapproved.

5gince Taylor evinced an inability to abide by the terms of
his probation, there is no reasonable possibility of his again
receiving a probationary sentence.
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CONCLUSION

BASED ON THE foregoing argument and authority, the State
respectfully requests that this Honorable Court affirm the
decision of the Fifth District Court of Appeal in all respects.

Regpectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL
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ASSISTANT ATTORNEY GENERAL
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David L. TAYLOR, Appellant, .
S v -
. STATE of Florida, Appellee.
- “No. 96-1985, ¢
‘District Court of Appeal of Florida,
Fifth District.
March 27, 1997.

., f

Defendant pled nolo to driving under the
influence resulting in serious bodily injury
and was sentenced to ten years probation.
Defendant violated probation and was subse-
quently sentenced by the Circuit Court for
St. Johns County, Robert K. Mathis, J. De-

.fendant appealed, claiming original sentence

was illegal. The District Court of Appeal,
Harris, J., held that defendant was estopped
from asserting illegality of sentence after he
had knowingly taken advantage of its bene-
fits and as probation violation occurred dur-
ing term that sentence would have been le-
gal.

Afﬁrﬁmed.

Estoppel &=92(1), -

Defendant was estopped from asserting
illegality of sentence to avoid revocation of
probation and resentencing after he knowing-
ly took advantage of sentence’s benefits; even
though original sentence was illegal as it
exceeded maximum statutory authority, de-
fendant violated probation during first five
years when sentence would have been legal.

William J. Sheppard and Richard W.

Smith of Sheppard and White, P.A., Jackson-

ville, for Appellant.

Robert A. Butterworth, Attorney General,
Tallahassee, and David H. Foxman, Assistant
Attorney General, Daytona Beach, for Appel-
lee. :

HARRIS, Judge. '

David L. Taylor pled nolo to the offense of
driving under the influence resulting in seri-
ous bodily injury. - Substantial restitution

was required so, without objection from Tay-
lor and with the approval of the State, Taylor

was sentenced to ten years probation in lieu.

of prison. Within a few months of his sen-
tence (which he did not appeal), Taylor vio-
lated the terms of his probation by, among
other violations, possessing marijuana. He
was found guilty of violating probation and
sentenced to 38 months in prison. He now
contends that it was improper to violate his
probation because his original sentence was
“jllegal” where the initial conviction of a third
degree felony did not authorize a term of ten
years probation. He urges that since he
cannot violate an illegal séntence, his latest
conviction must be set aside. The trial court
disagreed and we affirm, )

We recognize that Taylor’s original sen-
tence was illegal in that it exceeded the
maximum statutory authority. However,
gince he violated probation ‘during the first

five years, a sentence that would have been’

legal in any event, we find that he is now
estopped to assert the illegality of the sen-
tence after he has knowingly taken advan-
tage of its benefits. See Warrington v. State,
660 So0.2d 385 (Fla. 5th DCA 1995); Smith v.
State, 630 So.2d 641 (Fla. 5th DCA 1994);
Gaskins v. State, 607 So2d 475 (Fla. 1st
DCA 1992). We are not here facing a viola-
tion which is alleged to have oceurred during
that portion of the sentence which exceeded
the statutory maximum.

We acknowledge conflict with Jackson v.
State, 654 So0.2d 234 (Fla. 4th DCA 1995).

AFFIRMED.

PETERSON, C.J., and GOSHORN, J,
conour. .
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appealed. The District Court of Appeal helg
that property was to remain with church gs
répresentative of original church, given firfd-
ing\ that church was hierarchical in struetyre.

Reversed and directed entry of jadg-
meny

Religigus Societies &23(3)

Upbn schism in local church, property
remainef with church as representative of
original church given finding that church was
hierarchicyl in structure.

Horace Hill, Sr., Daytong Beach, for
appellants.

8. Scott Walker and Paul J{ Consbruck of
Watson, Foldy, Steadhany, Christmann,

Brashear, Tovkach & Walkey, Gainesville, for
appellees.

PER CURIAM.

In this church sckism jcase, the trial court
erroneously entered\summary judgment for
appellees/defendants, \the withdrawing mem-
bers of Bethel AMEAChurch of Newberry,
concluding that they/were the rightful own-
ers of the church prppeNty. The principle of
church structure wiich gyverns church prop-
erty disputes, as ayticulatdd in the controlling
case of Mills v. Baldwin, 862 S0.2d 2 (Fla.
1978), vacated other gkounds, 443 U.S.
914, 99 S.Ct. 3105, 61 L.EY.2d 878 (1979),
reinstated on femand, 377 ¥o.2d 971 (Fla.
1979), cert. d¢nied, 446 U.S. 983, 100 8.Ct.
2964, 64 L.Fd.2d 839 (1980), yequires that
church property remain with\the parent
church whete, as here, the churgh is hierar-
chical in gtructure. Given the tyial court's
finding that the AME Church is higrarchical,
judgment should have been entered in favor
of appeflants/plaintiffs as representjtives of
the orifinal church.

Accprdingly, we reverse the appealed or-
der gnd direct entry of judgment in fa\or of
the fappellants.

INER, WEBSTER and BENTON, JJ,,

coneur.
W
O £ XEY NUMBER SYSTEM
¥
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Solomon JACKSON, Appellant,
V.
STATE of Florida, Appellee,
No. 94-1602.

District Court of Appeal of Florida,
Fourth District.

April 26, 1995.

Rehearing and Certification
Denied May 25, 1995.

Defendant, who pleaded guilty to unem-
ployment compensation fraud and later ad-
mitted to violation of probation and agreed to
sentence of two years of community control
with special condition of 90 days’ jail time
and three years' probation subject to same
restrictions previously imposed, was charged
with violation of community control. Defen-
dant moved to correct allegedly illegal sen-
tence for violation of probation and moved to
strike special condition of probation and com-
munity control forbidding him from using
intoxicants. The Cireuit Court, Broward
County, Barry E. Goldstein, J., accepted
guilty plea to violation of community control
and pronounced sentence, vacated sentence
for violation of probation, and amended ob- -
jectionable special condition to state that de-.
fendant could not use intoxicants to excess.
The District Court of Appeal, Dell, C.J., held
that: (1) trial court properly vacated sen-
tence imposed following violation of proba-
tion, and (2) special condition prohibiting de-
fendant from using any intoxicants or using
intoxicants to excess was not reasonably re-
lated to underlying offense of unemployment
compensation fraud and, therefore, should
not have been imposed.

Reversed and remanded.

1. Criminal Law €=982.9(7), 998(11)

Trial court properly vacated sentence
imposed on defendant, who pleaded guilty to




w
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JACKSON v. STATE

Fla. 235

Clte 12654 So.2d 234 (Fla.App. 4 Dist. 1995)

unemployment compensation fraud and later
admitted to violation of probation, of two
years of community eontrol with special con-
dition of 90 days jail time and three years
probation subject to same restrictions previ-
ously imposed; total sanctions of jail time,
community eontrol and probation, in addition
to six months already served on probation
prior to violation of probation, exceeded stat-
utory five-year maximum sentence for unem-
ployment compensation fraud, a third-degree
felony.

2. Criminal Law ¢=982.5(2)

Special condition prohibiting defendant
from using any intoxicants or using intoxi-
cants to excess was not reasonably related to
underlying offense of unemployment compen-
sation fraud and, therefore, should not have
been imposed.

Richard L. Jorandby, Public Defender, and
Mallorye G. Cunningham, Asst. Public De-
fender, West Palm Beach, for appellant.

Robert A. Butterworth, Atty, Gen., Talla-
hassee, and Edward L. Giles, Asst. Atty.
Gen., West Palm Beach, for appellee.

r

DELL, Chief Judge.

Solomon Jackson appeals an order of revo-
cation of community control stemming from
his conviction for unemployment compensa-
tion fraud. Appellant contends the trial
court erred when it revoked his sentence of
community control while he was serving an
illegal sentence. He also contends the trial
court erred when it included as a special
condition of probation and community control
a prohibition against use of any intoxicants.
We agree and thus reverse.

Appellant pled guilty to one count of un-
employment compensation fraud. On De-
cember 14, 1992, the trial court sentenced
appellant to two years of probation with
eighty hours of community service and or-
dered him to pay restitution. The terms of
probation included a special condition direct-
ing appellant to refrain from use of any
intoxicants. Thereafter, in May 1993, appel-
lant admitted to a violation of probation and
agreed to a sentence of two years of commu-

nity contrel with a special condition of 90
days jail time and three years probation sub-
jeet to the same restrictions previously im-
posed. One year later appellant’s probation
officer filed an affidavit of violation of com-
munity control against appellant. In re-
sponse, appellant filed a motion to correct an
illegal sentence, alleging that the trial court
in faghioning its May 1993 sentence failed to
give him credit for time served on probation
from December 1992 through May 1993 and
therefore the sentence exceeded the five-year
permitted range for a third degree felony.
Appellant also moved at that time to strike
the special condition of probation and com-
munity control forbidding him from using
any intoxicants, arguing that such condition
was not reasonably related to the underlying
offense. )

In May 1994, the trial court conducted a
hearing on appellant’s motions and the viola-
tion of community eontrol. The trial court
judge stated that the sentence imposed in
May 1993 was “a correctable sentence and I
can vacate any portion of that sentence that
exceeded the maximum sentence of five
years in this case, and I'm basing this deci-
sion on [Duchesne v. State, 616 So.2d 172
(Fla. 2d DCA 1993)1” The trial court also
stated that it would amend the objectionable
special condition to state that appellant shall
not use intoxicants “to excess.” The trial
court accepted appellant’s plea of guilty to
the violation of community control and pro-
nounced sentence, including a new period of
probation. The trial court also imposed as
conditions of his new term of probation all
other special conditions previously imposed
on community control.

[11 We conclude that the trial court prop-
erly vacated the May 1993 sentence because
the total sanction of jail time, community
control and probation, in addition to the time
served on probation, exceeded the statutory
five-year maximum sentence for unemploy-
ment compensation fraud, a third degree fel-
ony. Duchesne; Medina v. State, 604 50.2d
30 (Fla. 2d DCA 1992); Schertz v. State, 387
80.2d 477 (Fla. 4th DCA 1980). “Upon revo-
cation of probation, the time a probationer
has already served on probation for a given
offense must be credited toward any new
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term of probation imposed for that offense,
when necessary to ensure that the total term
of probation does not exceed the statutory
maximum for that offense.” State v. Sum-
mers, 642 So.2d 742, 743 (Fla.1994); accord
Roundtree v. State, 637 So0.2d 325, 326 (Fla,
4th DCA), approved, 644 So.2d 1358 (Fla.
1994). By failing to credit appellant with
time served on probation from December
1992 through May 1993, the trial court im-
posed an illegal sentence.! Reed v, State, 616
So0.2d 592, 593 (Fla. 4th DCA 1993); Cecil v.
State, 596 So.2d 461, 462 (Fla. 1st DCA
1992). We find no merit in state’s argument
that appellant acquiesced in the imposition of
an illegal sentence by entering a plea of
guilty to the revocation, See Reed, 616 So0.2d
at 593.

Since appellant was serving an illegal sen-
tence, the trial court could not charge appel-
lant with a violation of the terms of his
probation nor revoke his probation, In Cecil
2. State, 614 So.2d 603 (Fla. 1st DCA 1993),
the trial court originally sentenced the defen-
dant to two five-year consecutive probation-
ary periods for two separate offenses. The
defendant’s subsequent commission of anoth-
er offense resulted in revocation of his proba-
tion and imposition of new sentences for the
first two convictions: three and one-half
years imprisonment with four years, seven
months probation concurrent with a three
and one-half year term of imprisonment fol-
lowed by five years probation. The trial
court sentenced the defendant to three and
one-half years incarceration with eleven
years probation for the new offense. On
appeal, the defendant challenged his sen-
tences for the first two convictions, and the
appellate court determined that those sen-
tences were illegal since the total sanction for
each offense exceeded the term provided by
general law for third degree felonies. The
appellate court remanded to the trial court
for resentencing. After remand but before
resentencing, the defendant pled guilty to a
fourth felony and admitted to a violation of
probation. At the resentencing, the trial

1. Although the trial court did not have the bene-
fit of State v. Davis, 630 S0.2d 1059 (Fla.1994), at
the May 1993 sentencing, we note that the com-
bined sentence of jail time, community control
and probation constitutes an illegal departure

654 SOUTHERN REPORTER, 2d SERIES

court sentenced the defendant on the fourth
offense and revoked probation for the second
and third convictions, The defendant again
appealed. On appeal after remand, the dis-
trict court upon its own motion concluded
that the defendant could not be properly
charged with violating his probation for the
first, second and third convictions while serv-
ing illegal sentences nor have that probation
revoked. 614 So0.2d at 604.

We agree with Cecil and hold that a defen-
dant may not be violated on a condition of
probation or community control while serving
an illegal sentence. Cecil also answers the
state’s argument that the revocation of pro-
bation should be affirmed because the viola-
tion occurred within the “legal” portion of the
sentence. The subject violation in Cecil oc-
curred on April 14, 1992, eighteen months
after the imposition of the original sentences
in Qctober 1990 and thus would have oc-
curred within the legal portion of the sen-
tence.

[2] As to appellant’s second point on ap-
peal, the state concedes, and we agree, that
the trial court should not have imposed the
special condition related to appellant’s use of
intoxicants in the orders of probation and
community control. The special condition
prohibiting appellant from using any intoxi-
cants or using intoxicants to excess was not
reasonably related to the underlying offense
of unemployment compensation fraud, the
consumption of aleohol is not illegal and his
use of aleohol is not reasonably related to his .
commission of future crimes. See Biller v.
State, 618 So.2d 734, 734-35 (F12.1993); Zeig-
ler v. State, 647 So0.2d 272, 274 (Fla. 4th DCA
1994).

Accordingly, we reverse the May 1994 or-
der of revocation of community control as
well as the resulting sentence. On remand,
we direct the trial court to strike the May
1994 revocation from the judgment and sen-
tence. We also strike the special condition
prohibiting appellant’s use of intoxicants
from the orders of probation and community

sentence for which written reasons were not
provided. See also Felty v, State, 630 So0.2d 1092
(Fla.1994); Hause v. State, 643 80.2d 679 (Fla.
4th DCA 1994).




i J

BIASETTI v. PALM BEACH BLOOD BANK, INC.

Fla. 237

Clte as 654 So.2d 237 (Fla.App. 4 Dist. 199%)

control. We remand for resentencing and
caution the trial court to consider any time
served by appellant on community control
during pendency of this appeal.

REVERSED and REMANDED.

WARNER and PARIENTE, JJ,, concur,

w

[} gm NUSMBER SYSTEM
T

rank BIASETTI and Josephin
Biasetti, Appellants,
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BEACH BLOOD BANK,
INC., Appellee.

No. 94-0590.

PA

Distriet

Wife who, alony with Jiusband, filed suit

against blood bank fyr all¢gedly supplying to
husband blood tainte§ with human immuno-
deficiency virus (HIV) Appealed from order
entered in the Circuit fourt for Palm Beach
County, John J. Hoy, V., dismissing with
prejudice her claim ¢f negligence. The Dis-
trict Court of Appel, Parkente, J., held that
order was nonfinal, fionappeylable order inas-
much as negligenfe claim akose from same
transaction as pghding claima and wife still
remained plaintlff in case on her loss of
consortium claj

Appeal dfsmissed.

.nonﬁnal
negligefice claim arose from same transaktion

with’ human immunodeficiency virus (H

apd wife still remained plaintiff in case o
hdr loss of consortium claim.

2. Wppeal and Error ¢=80(6)

Appeal from order dismissing counf of
complaint, where other counts against game
partids remain, is authorized only whep dis-
missed count arises from separate agfl dis-
tinet thansaction independent of othey pend-
ing, plended claims.

3. Appeal and Error €=8((6)

Analysis of “interdependence’f for pur-
poses of determining whether ordgr dismiss-
ing single \rount of multicount cpmplaint is
appealable fequires court to look fprimarily to
facts upon which claims are basged; if claims
arise out of dame incident, order dismissing
some but not\all counts will /uot constitute
final appealablk order, even if counts involve
separate and skverable lega) theories.

Jacqueline Potth of Thomas D. Lardin,
P.A., Fort Laudekdale, fof appellants.

Heather McNajara Ruda of Gibson &
Adams, P.A., West Palm/Beach, for appellee.

Pamela K. Frazie afld Thomas J. Guilday
of Huey, Guilday & Jucker, P.A., Tallahas-
see, for amicus curiaefFlorida Ass'n of Blood
Banks.

PARIENTE, Judge.

(11 Appellant, Josephipe Biasetti, appeals
an order dismissigfg with frejudice her claim
of negligence afainst appellee, the Palm
Beach Blood Bagk. Becausk appellant’s neg-
ligence claim ayises from the same transac-
tion as the r¢maining pending claims and
because appelfant still remaing a plaintff in
the case on Rer loss of consorfjum claim, we
find that theforder of dismissal\is a nonfinal,
nonappealaifle order and accordipgly dismiss
the appeal

Frank Biasetti and appellant,\ Josephine
Biasetti, As husband and wife, filed a lawsuit
against gppellee alleging that whilé\ hospital-
ized fof medical problems, Frank\Biasetti
receivetl blood transfusions with blodd prod-
ucts epntaminated with HIV., Sever®| years
later,/Frank Biasetti was diagnosed as, being
HIV/ positive and now has full-blown AIDS.
Frahk Biasetti sued in negligence and for
brgaches of implied warranties. Appelldnt’s
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ancy A. Daniels, Public Defender, ant

uses [sic] a weap)
punishable by life.
the cause should bé

ment form. We remand for correction of

the written judgment.

The state concedey that the jury was
instructed only on thle offense of robbery,
and that appellant Was foupd guilty of rob-
bery (without refeyence to 8 weapon). The
guidelines scoreshfeet and thd probation or-
der list the conpicted offensy as robbery
without a weapon. In view oX the state’s
concession of ¢rror, the cause id remanded

BOOTH and WOLF, JJ., concur.
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Glinder Lee CECIL, Appellant,
Y.
STATE of Florida, Appellee.
No. 92-1766.

District Court of Appeal of Florida,
First District.

Feb. 18, 1993.

After remand for resentencing, 596
S0.2d 461, the Circuit Court, Bay County,

Clinton Foster, J., again imposed sentence.
Defendant appealed. The District Court of
Appeal held that trial court was required to
eliminate indieation of habitual offender
status as inconsistent with oral pronounce-
ment of sentence.

Remanded with directions.

1. Criminal Law &=1203.26(7)

Remand for correction of written judg-
ments and sentences to eliminate indication
of habitual offender status was required,
as such indication was inconsistent with
oral pronouncement of sentence.

2, Criminal Law &=1192

Upon remand, trial court would be re-
quired to strike from judgments and sen-
tences in two criminal cases any indication
that probation was revoked in those cases,
as such probation was part of illegal sen-
tence stricken in earlier appeal.

Nancy A. Daniels, Public Defender, and
P. Douglas Brinkmeyer, Asst. Public De-
fender, Tallahassee, for appellant.

Robert A. Butterworth, Atty. Gen., and
Bradley R. Bischoff, Asst. Atty. Gen., Tal-
Jahassee, for appellee.

PER CURIAM,

Glinder Lee Cecil has appealed from sen-
tence imposed after remand by this court in
Cecil v. State, 596 S0.2d 461 (Fla, 1st DCA
1992). We remand for correction of Cecil's
sentence as outlined below.

In QOctober 1990, Cecil pled guilty to two
3d-degree felonies (Case Nos, 89-2561 and
89-2883), and received consecutive S-year
probationary terms. An affidavit of viola-
tion of probation was filed based on a new
offense, the 3d-degree felony of purchas-
ing cocaine (Case No. 91-418). The trial
court revoked probation and, in March
1991, sentenced Cecil as follows: 89-2561—
3% years incarceration plus 4 years, 7




604 Fla.

months probation concurrent with 89-
28833 years plus 5 years probation, and
91-418—3Y: years plus 11 years probation,
consecutive to the first two. Cecil appeal-
ed and this court reversed, finding that the
total of each sentence exceeded the 5-year
statutory maximum for 3d-degree felonies.
Cecil. The court remanded for resentenc-
ing, and the mandate issued on February
19, 1992

On January 2, 1992, an affidavit of viola-
tion of probation was filed based on a new
offense of possession of cocaine (Case No.
92-3). Cecil pled guilty to the new charge,
and admitted the violation of probation.
On April 14, 1992, she came on for resen-
tencing pursuant to Cecil, and for sentenc-
ing in 92-3. The trial court revoked proba-
tion in 89-2883 and 91-418, and orally re-
sentenced Cecil to 3%z year terms; no habit-
ualization was orally pronounced. Howev-
er, the written judgments and sentences
reflect a sentence of 2% years in each case
and that, as to each, Cecil was a habitual
offender. The trial court relied on the con-
victions in 89-2883 and 91-418 to habitual-
ize Cecil in 92-3, and she was sentenced in
that case to 10 years. The disposition in
92-3 is not at issue herein.

[1,2] Cecil argues only that the written
judgments and sentences in 89-2883 and
91-418 must be corrected to eliminate the
indication of habitual offender status as
inconsistent with the oral pronouncement
of sentence. The state concedes this error,
and urges remand for correction. On our
own motion, we also note that: 1) Cecil
could not properly be charged with violat-
ing the probation imposed in 89-2561, 89~
2883 and 91-418 as part of illegal sen-
tences, Cecil, nor have that probation re-
voked; 2) the trial court failed to comply
with the Cecil mandate to re-sentence Cecil
in 89-2561; and 3) the 2% year terms re-
flected in the written judgments and sen-
tences in 89-2883 and 91-418 are inconsis-
tent with the 3% year terms orally pro-
nounced at sentencing.

Based on the error raised by the parties,
and on the errors noted in the court’s own
review of the case, we remand with the
following directions: 1) re-sentence Cecil in
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89-2561, in compliance with the Cecil man-
date, see Stuart v. Hertz Corp., 381 So0.2d
1161, 1163 (Fla. 4th DCA 1980) (district
courts of appeal have inherent power to
enforce their mandates); 2) strike from the
judgments and sentences in 89-2883 and
91-418 any indication that probation was
revoked in those cases, in that such proba-
tion was part of an illegal sentence stricken
in Cecil; and 3) conform the written judg-
ments and sentences in 83-2883 and 91418
to the oral pronouncement of sentence by:
a) striking any indication that Cecil was
classified as an habitual offender in those
cases and b) correcting the terms of incar-
ceration to 3'2 years, see Bennelt v. State,
588 S0.2d 672 (Fla. 1st DCA 1991) (written
sentence must conform with the oral pro-
nouncement at the sentencing hearing).

Remanded with directions.
JOANOS, CJ., and ERVIN and
WEBSTER, JJ., concur.
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