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This Honorable Court should decline to exercise its 

discretionary jurisdiction over this case. The Fifth District's 

opinion does not conflict with Cecjl v. State, 614 So. 2d 603 

(Fla. 1st DCA 1993). Even though the Fifth District acknowledged 

conflict with Jackson v. State, 654 So. 2d 234 (Fla. 4th DCA 

19951, it did not certify direct conflict, suggesting that the 

court found further review inappropriate or unnecessary. This 

Court does not need to exercise its discretionary review because 

the Fifth District reached the correct and logical result. 
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GUMENT 

THIS HONORABLE COURT SHOULD DECLINE TO INVOKE 
ITS DISCRETIONARY JURISDICTION TO HEAR THIS 
CASE. 

Petitioner David L. Taylor asks this Court to exercise its 

discretionary jurisdiction to review the decision of the Fifth 

District Court of Appeal, on the ground that it expressly and 

directly conflicts with Jackson v. State, 654 So. 2d 234 (Fla. 

4th DCA 19951, and Cecil v. State, 614 So. 2d 603 (Fla. 1st DCA 

1993) *I &, F1a.R.App.P. 9.030(a) (2) (A) (iv). The State's 

position is that the Court should decline to exercise its 

discretionary jurisdiction in this case. 

The Fifth District's opinion does not conflict with Cecil. 

The Fifth held that a defendant who violates his probation during 

the legal portion of an illegal sentence is estopped to challenge 

the legality of the sentence after he has knowingly taken 

advantage of its benefits. Taylor v. State, 22 Fla. L. Weekly 

D815 (Fla. 5th DCA Mar. 27, 1997). The Cecil court does not 

appear to have even considered, much less ruled upon, this issue. 

Despite "acknowledg[ingl" conflict with Jackson, the Fifth 

District did not certify direct conflict. m, Art. V, § 

Vopies of ,lack.so~, Cecil, and the Fifth District's opinion 
in this case are included in the attached appendix. 
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3(b) (4), Fla. Const.; F1a.R.App.P. 9.030(a)(2) (A)(vi). Thus, it 

is reasonable to infer that the Fifth determined further review 

to be inappropriate or unnecessary in this case. 

Additionally, discretionary review is inappropriate here 

since the Fifth reached the only reasonable result possible. 

Taylor was originally sentenced to ten years probation on a third 

degree felony on June 30, 1995. (~-67-68). His probation was 

revoked less than a year into the sentence and he was sentenced 

to thirty-eight months incarceration. (~.61). 

Hence, the combined terms of probation served and 

incarceration do not exceed the five-year statutory maximum 

sentence for third degree felonies. §775.082(3)(d), Fla. Stat. 

(1993). Yet Taylor maintains that his probation could not be 

revoked because his original sentence was illegal. This position 

is contrary to the principle that sentencing is not a game in 

which one wrong move by the trial court results in immunity for 

the defendant. &.rris v. State, 645 So. 2d 386 (Fla. 1994), 

citinq L,. v. DJFrancesco, 449 U.S. 117, 101 S.Ct. 426, 66 

L.Ed.2d 328 (1980), and mza v. U.S,, 330 U.S. 160, 67 S.Ct. 

645, 91 L-Ed.818 (1947). 
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BASED ON THE foregoing argument and authority, the State 

respectfully requests that this Honorable Court decline to 

exercise its discretionary jurisdiction in this case. 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

ASSISTANT ATTORNEY GENERAL 
Fla. Bar No. 59013 
444 Seabreeze Boulevard 
Fifth Floor 
Daytona Beach, FL 32118 
(904) 238-4990 

COUNSEL FOR APPELLEE 

CFRTIFICATE OF SERVICE 

I HEREBY CERTIFY that true and correct copies of the 

foregoing brief and attached appendix have been furnished by U.S. 

Mail to counsel RICHARD 

W. SMITH, ESQ., 

for Appellant, WM. J. SHEPPARD, ESQ. and 

Sheppard and White, P-A., 215 Washington Street, 

Jacksonville, Florida 32202, this 20th day of May, 1997. 

ASSISTANT ATTORNEY GENERAL 
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* * * 

Criminal law-Probation revocation-Defendant contending 
that it was improper to find him in violation of probation because 
original sentence was illcgal-Although sentence to ten years’ 
probation in lieu of prison following pica of nolo contendere to 
offense of driving under the influcucc resulting in serious bodily 
injury was illegal bccausc it exceeded statutory maximum, dcfen- 
dant estopped to assert illegality of original sentence where he 
knowingly took advantage of benefits of illegal sentence and 
where probation violation occurred during portiou of sentence 
which would have bccu Icgal in any event-Conflict acknowl- 
edged 
DAVID L. TAYLOR, Appellant, v. STATE OF FLORIDA, Appellee. 5th 
District. Case No. 96-1955. Opinion filed March 27, 1997. Appeal from the 
Circuit Court for St. Johns County, Robert K. Mathis, Judge. Counsel: William 
J. Sheppard and Richard W. Smith of Sheppard and White, P.A., Jacksonville. 
for Appellant. Robert A. Butterworth. Attorney General, Tallahassee, and 
David H. Foxman, Assistant Attorney General, Daytona Beach, for Appcllee. 
(HARRIS, J.) David L. Taylor pled nolo to the offense of driving 
under the influcncc resulting in serious bodily injury. Substantial 
restitution was required so, without objection from Taylor and 
with the approval of the State, Taylor was sentenced to ten years 
probation in lieu of prison. Within a few months of his sentence 
(which hc did not appcnl), Taylor violated the terms of his pro- 

bation by, nmong other violations, possessing marijuana. IIc was 
found guilly of violating probation and scntcnccd to 38 months in 
prison. Hc tiow contends (lint it was improper to violntc his pro- 
balion bccnusc his original scntcncc was “illegal” whcrc the 
initial conviction of a rhird dcgrcc felony did not aurhorizc a icrm 
of ten ycnrs probation. Hc urges that since hc cnnnot violate an 
illegal scntcncc, his latcsi conviction must bc set aside. The trial 
court disagreed and WC aflirm. 

WC rccognizc that Taylor’s original sentence was illegal in 
that it cxcccdcd the maximum statutory authority. IIowcvcr, 
since he violated probation during the first five years, a scntcncc 
that would have been legal in any cvcnt, WC find that he is now 
cstoppcd to assert the illegality of the scntcncc after bc has 
knowingly taken advantage of its bcncfits. See Wurrirzgrort v. 
Slare, 660 So. 2d 3X5 (Fla. 5th DCA 1995); Stnifh v. Stole, 630 
So. 2d 641 (Fla. 5th DCA 1994); Gaskim v. State, 607 So. 2d 
475 (Fla. 1st DCA 1992). WC are not hcrc facing a violation 
which is allcgcd to have occurred during that portion of the scn- 
tcncc which cxcccded the statutory maximum. 

WC acknowlcdgc conflict with Jnc/~o~t v. Stale, 654 So. 2d 
234 (Fla. 4th DCA 1995). 

AFFIRMED. (PETERSON, C.J., and GOSHORN, J., con- 
cur.) 

* * * 

Dissolution of marriage-Alimc 
specific findings of fact mandal 
judgment, except for portion di 
“nonmodifiable permanent alil 
STEVEN DANIEL SMITH. hppcllar 
ICC. 5th District. Case No. 96-2416. 
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Counsel: Peter Cushina. Orlando, for 
Appellee. 
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Risk v. Rausch, 680 So. 2d 624 
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REVERSED and REMANI: 
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* 

Criminal law-Juveniles-Tre: 
public school-Claim that juvc 
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protection because another sus 
same day but was not arreste 
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M.L.D., A CHILD, Appellant, v. ST 
trict. Case No. 96-2376. Oninion filer 
cuit Court for Orange Cou+, Walte 
Gibson. Public Defender. and Lvlc 
Daytona Beach. for Appellant. Rob& 
hassee. and Ann M. Childs, Assistan 
hppcllee. 
(PER CURIAM.) M.L.D. app 
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was arrested when he returned 
expired. On appeal, M.L.D. ar 
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on filed March 27. 1997. Appeal 

Lawrence R. Kirkwood, Judge. 
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:lorida Statutes (1995). See 
3. 5th DCA 1996). WC note 
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on stricken upon remand. 
with instructions. (SHARP, 
concur.) 
* 

on grounds or facilities of 
who was arrested when he 

n expired, was denied equal 
:d student returned to school 
charged not preserved for 

on-Claimed error was not 

3F FLORIDA, Appellee. 5th Dis- 
:h 27. 1997. Appeal from the Cir- 
Ianski, Judge. ‘dounsel: James B. 
lens, Assistant Public Defender, 
:terworth, Attorney General, Talla- 
ney General, Daytona Beach, for 
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trespass on grounds or facil- 
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the error was fundamental. 
1289 (Fla. 5th DCA 1995). 
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STATE of Florida, Appellec. 

No. 94-1602. 

District Court of Appeal of Florida, 
Fourth District. 

April 26, 1995. 

Rehearing and Certification 
Denied May 25, 1995. 

Defendant, who pleaded guilty to unem- 
ployment compensation fraud and later ad- 
mitted to violation of probation and agreed to 
sentence of two years of community control 
with special condition of 90 days’ jail time 
and three years’ probation subject to same 
restrictions previously imposed, was charged 
with violation of community control. Defen- 
dant moved to correct allegedly illegal sen- 
tence for violation of probation and moved to 
strike special condition of probation and com- 
munity control forbidding him from using 
intoxicants. The Circuit Court, Broward 
County, Barry E. Goldstein, J., accepted 
guilty plea to violation of community control 
and pronounced sentence, vacated sentence 
for violation of probation, and amended ob- 
jectionable special condition to state that de- 
fendant could not use intoxicants to excess. 
The District Court of Appeal, Dell, C.J., held 
that: (1) trial court properly vacated sen- 
tence imposed following violation of proba- 
tion, and (2) special condition prohibiting de- 
fendant from using any intoxicants or using 
intoxicants to excess was not reasonably re- 
lated to underlying offense of unemployment 
compensation fraud and, therefore, should 
not have been imposed. 

Reversed and remanded. 

1. Criminal Law *982.9(7), 998(11) 

Trial court properly vacated sentence 
imposed on defendant, who pleaded guilty to 



unemployment compensation fraud and later 
admitted to violation of probation, of two 
years of community control with special con- 
dition of 90 days jail time and three years 
probation subject to same restrictions previ- 
ously imposed; total sanctions of jail time, 
community control and probation, in addition 
to six months already served on probation 
prior to violation of probation, exceeded stat- 
utory five-year maximum sentence for unem- 
ployment compensation fraud, a third-degree 
felony. 

2. Criminal Law -982.512) 
Special condition prohibiting defendant 

from using any intoxicants or using intoxi- 
cants to excess was not reasonably related to 
underlying offense of unemployment compen- 
sation fraud and, therefore, should not have 
been imposed. 

Richard L. Jorandby, Public Defender, and 
Mallorye G. Cunningham, Asst. Public De- 
fender, West Palm Beach, for appellant. 

Robert A. Butterworth, Atty. Gen., Talla- 
hassee, and Edward L. Giles, Asst. Atty. 
Gen., West Palm Beach, for appellee. 

DELL, Chief Judge. 

Solomon Jackson appeals an order of revo- 
cation of community control stemming from 
his conviction for unemployment compensa- 
tion fraud. Appellant contends the trial 
court erred when it revoked his sentence of 
community control while he was serving an 
illegal sentence. He also contends the trial 
court erred when it included as a special 
condition of probation and community control 
a prohibition against use of any intoxicants. 
We agree and thus reverse. 

Appellant pled guilty to one count of un- 
employment compensation fraud. On De- 
cember 14, 1992, the trial court sentenced 
appellant to two years of probation with 
eighty hours of community service and or- 
dered him to pay restitution. The terms of 
probation included a special condition direct- 
ing appellant to refrain from use of any 
intoxicants. Thereafter, in May 1993, appel- 
lant admitted to a violation of probation and 
agreed to a sentence of two years of commu- 

nity control with a special condition of 90 
days jail time and three years probation sub- 
ject to the same restrictions previously im- 
posed. One year later appellant’s probation 
officer filed an affidavit of violation of com- 
munity control against appellant. In re- 
sponse, appellant filed a motion to correct an 
illegal sentence, alleging that the trial court 
in fashioning its May 1993 sentence failed to 
give him credit for time served on probation 
from December 1992 through May 1993 and 
therefore the sentence exceeded the five-year 
permitted range for a third degree felony. 
Appellant also moved at that time to strike 
the special condition of probation and com- 
munity control forbidding him from using 
any intoxicants, arguing that such condition 
was not reasonably related to the underlying 
offense. 

In May 1994, the trial court conducted a 
hearing on appellant’s motions and the viola- 
tion of community control. The trial court 
judge stated that the sentence imposed in 
May 1993 was “a correctable sentence and I 
can vacate any portion of that sentence that 
exceeded the maximum sentence of five 
years in this case, and I’m basing this deci- 
sion on [Duchesne v. State, 616 So.Zd Ii2 
(I% 2d DCA 1993)].” The trial court also 
stated that it would amend the objectionable 
special condition to state that appellant shall 
not use intoxicants “to excess.” The trial 
court accepted appellant’s plea of guilty to 
the violation of community control and pro- 
nounced sentence, including a new period of 
probation. The trial court also imposed as 
conditions of his new term of probation all 
other special conditions previously imposed 
on community control. 

[ll We conclude that the trial court prop- 
erly vacated the May 1993 sentence because 
the total sanction of jail time, community 
control and probation, in addition to the time 
served on probation, exceeded the statutory 
five-year maximum sentence for unemploy- 
ment compensation fraud, a third degree fel- 
ony. Duchesne; Medina v. State, 604 So.Zd 
30 (Fla. 2d DCA 1992); Scherk v. State, 387 
So.Zd 477 (FL. 4th DCA 1980). “Upon revo- 
cation of probation, the time a probationer 
has already served on probation for a given 
offense must be credited toward any new 
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term of probation imposed for that offense, 
when necessary to ensure that the total term 
of probation does not exceed the statutory 
maximum for that offense.” State v. &cm- 
mers, 642 So.2d 742, 743 (Fla.1994); u.ccord 
Roundtree v. State, 637 So.2d 325, 326 (Ha. 
4th DCA), approved, 644 So.2d 1358 (Fla. 
1994). By failing to credit appellant with 
time served on probation from December 
1992 through May 1993, the trial court in- 
posed an illegal sentence.’ Reed v. State, 616 
So.Zd 592, 593 (Fla. 4th DCA 1993); Cecil v. 
State, 596 So.2d dG1, 462 (Fla. 1st DCA 
1992). We find no merit in state’s argument 
that appellant acquiesced in the imposition of 
an illegal sentence by entering a plea of 
guilty to the revocation. See Reed, 616 So.2d 
at 593. 

Since appellant was serving an illegal sen- 
tence, the trial court could not charge appel- 
lant with a violation of the terms of his 
probation nor revoke his probation. In Cecil 
v. State, 614 So.2d 603 (Fla. 1st DCA 1993), 
the trial court originally sentenced the defen- 
dant to two five-year consecutive probation- 
ary periods for two separate offenses. The 
defendant’s subsequent commission of anoth- 
er offense resulted in revocation of his proba- 
tion and imposition of new sentences for the 
first two convictions: three and one-half 
years imprisonment with four years, seven 
months probation concurrent with a three 
and one-half year term of imprisonment fol- 
lowed by five years probation. The trial 
court sentenced the defendant to three and 
one-half years incarceration with eleven 
years probation for the new offense. On 
appeal, the defendant challenged his sen- 
tences for the first two convictions, and the 
appellate court determined that those sen- 
tences were illegal since the total sanction for 
each offense exceeded the term provided by 
general law for third degree felonies. The 
appellate court remanded to the trial court 
for resentencing. After remand but before 
resentencing, the defendant pled guilty to a 
fourth felony and admitted to a violation of 
probation. At the resentencing, the trial 

1. Although the trial court did not have the bene- 
fit of Stnte V. Davis, 630 So.Zd 1059 (Fla. 1994), at 
the May 1993 scntcncing, WC note that the com- 
bined sentence of jail time, community control 
and probation constitutes an illegal departure 

court sentenced the defendant on the fourth 
offense and revoked probation for the second 
and third convictions. The defendant again 
appealed. On appeal after remand, the dis- 
trict court upon its own motion concluded 
that the defendant could not be properly 
charged with violating his probation for the 
first, second and third convictions while serv- 
ing illegal sentences nor have that probation 
revoked. 614 So&i at 604. 

We agree with Cecil and hold that a defen- 
dant may not be violated on a condition of 
probation or community control while serving 
an illegal sentence. Cecil also answers the 
state’s argument that the revocation of pro- 
bation should be affirmed because the viola- 
tion occurred within the “legal” portion of the 
sentence. The subject violation in Cecil oc- 
curred on April 14, 1992, eighteen months 
after the imposition of the original sentences 
in October 1990 and thus would have oc- 
curred within the legal portion of the sen- 
tence. 

121 As to appellant’s second point on ap- 
peal, the state concedes, and we agree, that 
the trial court should not have imposed the 
special condition related to appellant’s use of 
intoxicants in the orders of probation and 
community control. The special condition 
prohibiting appellant from using any intoxi- 
cants or using intoxicants to excess was not 
reasonably related to the underlying offense 
of unemployment compensation fraud, the 
consumption of alcohol is not illegal and his 
use of alcohol is not reasonably related to his 
commission of future crimes. See Biller v. 
State, 618 So.Zd 734, 734-35 (Fla.1993); Zeig- 
ler v. State, 647 SoPd 272, 274 (Fla. 4th DCA 
1994). 

Accordingly, we reverse the May 1994 or- 
der of revocation of community control as 
well as the resulting sentence. On remand, 
we direct the trial court to strike the May 
1994 revocation from the judgment and sen- 
tence. We also strike the special condition 
prohibiting appellant’s use of intoxicants 
from the orders of probation and community 

scntcncc for which written reasons were not 
provided. See also Felty Y. State, 630 So.2d 1092 
(Fla.1994); Hutrse v. State, 643 So.Zd 679 (Ela. 
4th DCA 1994). 
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control. We remand for resentencing and 
caution the trial court to consider any time 
served by appellant on community control 
during pendency of this appeal. 

REVERSED and REMANDED. 

WARNER and PARIENTE, JJ., concur. 
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CECIL 1 
Citeas S&d 603 

Nancy A. Danie ‘ublic Defender, and 
P. Douglas Brink 6 ?r, Asst. Public De- 
fender, Tallahasse I C )r appellant. 

Robert A. But 
Marilyn McFadde 

i 

0: rth, Atty. Gen., and 
sst. Atty. Gen., Talla- 

hassee, for appel , 

JOANOS, Ch udge. 
Appellant, D I Dwayne Smith, ap- 

peals the writt tdgment and sentence 
document, cant g that he was adjudi- 
cated guilty of bery, a seconddegree 
felony, rather tl robbery with threat to 
uses [sic] a we: ” a firstdegree felony 
punishable by I The state agrees that 
the cause shou be remanded for correc- 
tion of the scr ,er’s error on the judg- 
ment form. W nand for correction of 
the written jud 1t. 

The state co 2s that the jury was 
instructed only 
and that appelk 1 

the offense of robbery, 
as found guilty of rob- 

bery (without r( rice to a weapon). The 
guidelines score t and the probation or- 
der list’ the COI :d offense as robbery 
without a weap In view of the state’s 
concession of el the cause is remanded 
with directions brrect the judgment to 
reflect the con\: offense as robbery, a 
second-degree r, with omission of the 
reference to a n. Appellant need not 
be present for tion of this scrivener’s 
error. 

BOOTH and WOLF, JJ., concur. 

Glinder Lee CECIL, Appellant, 

V. 

STATE of Florida, Appellee. 

No. 92-1766. 

District Court of Appeal of Florida, 
First District. 

Feb. 18, 1993. 

After remand for resentencing, 596 
So.Zd 461, the Circuit Court, Bay County, 

7. STATE 
(Fla.App. 1 Dirt. I 1993) 

ma. 603 

Clinton Foster, J., again imposed sentence. 
Defendant appealed. The District Court of 
Appeal held that trial court was required to 
eliminate indication of habitual offender 
status as inconsistent with oral pronounce- 
ment of sentence. 

Remanded with directions. 

1. Criminal Law @1203.26(7) 

Remand for correction of written judg- 
ments and sentences to eliminate indication 
of habitual offender status was required, 
as such indication was inconsistent with 
oral pronouncement of sentence. 

2. Criminal Law -1192 

Upon remand, trial court would be re- 
quired to strike from judgments and sen- 
tences in two criminal cases any indication 
that probation was revoked in those cases, 
as such probation was part of illegal sen- 
tence stricken in earlier appeal. 

Nancy A. Daniels, Public Defender, and 
P. Douglas Brinkmeyer, Asst. Public De- 
fender, Tallahassee, for appellant. 

Robert A. Butterworth, Atty. Gen., and 
Bradley R. Bischoff, Asst. Atty. Gen., Tal- 
lahassee, for appellee. 

PER CURIAM. 

Glinder Lee Cecil has appealed from sen- 
tence imposed after remand by this court in 
Cecil v, State, 596 So.Zd 461 (Fla. 1st DCA 
1992). We remand for correction of Cecil’s 
sentence as outlined below. 

In October 1990, Cecil pled guilty to two 
3d-degree felonies (Case Nos. 89-2561 and 
89-2883), and received consecutive 5-year 
probationary terms. An affidavit of viola- 
tion of probation was filed based on a new 
offense, the 3d-degree felony of purchas- 
ing cocaine (Case No. 91-418). The trial 
court revoked probation and, in March 
1991, sentenced Cecil as follows: 89-2561- 
3’/2 years incarceration plus 4 years, 7 
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months probation concurrent with 89- 
2883-3% years plus 5 years probation, and 
91-,j18-3% years plus 11 years probation, 
consecutive to the first two. Cecil appeal- 
ed and this court reversed, finding that the 
total of each sentence exceeded the 5-year 
statutory maximum for ad-degree felonies. 
Cecil. The court remanded for resentenc- 
ing, and the mandate issued on February 
19, 1992. 

On January 2, 1992, an affidavit of viola- 
tion of probation was filed based on a new 
offense of possession of cocaine (Case No. 
92-3). Cecil pled guilty to the new charge, 
and admitted the violation of probation. 
On April 14, 1992, she came on for resen- 
tencing pursuant to Cecil, and for sentenc- 
ing in 92-3. The trial court revoked proba- 
tion in 89-2883 and 91-418, and orally re- 
sentenced Cecil to 3% year terms; no habit- 
ualization was orally pronounced. Howev- 
er, the written judgments and sentences 
reflect a sentence of 2% years in each case 
and that, as to each, Cecil was a habitual 
offender. The trial court relied on the con- 
victions in 89-2883 and 91-418 to habitual- 
ize Cecil in 92-3, and she was sentenced in 
that case to 10 years. The disposition in 
92-3 is not at issue herein. 

[l, 21 Cecil argues only that the written 
judgments and sentences in 89-2883 and 
91-418 must be corrected to eliminate the 
indication of habitual offender status as 
inconsistent with the oral pronouncement 
of sentence. The state concedes this error, 
and urges remand for correction. On our 
own motion, we also note that: 1) Cecil 
could not properly be charged with violat- 
ing the probation imposed in 89-2561, 89- 
2883 and 91-418 as part of illegal sen- 
tences, Cecil, nor have that probation re- 
voked; 2) the trial court failed to comply 
with the Cecil mandate to resentence Cecil 
in 89-2561; and 3) the 2ll2 year terms re- 
flected in the written judgments and sen- 
tences in 89;2883 and 91-418 are inconsis- 
tent with the 3% year terms orally pro- 
nounced at sentencing. 

Based on the error raised by the parties, 
and on the errors noted in the court’s own 
review of the case, we remand with the 
following directions: 1) resentence Cecil in 

89-2561, in compliance with the Cecil man- 
date, see Stuart v. Hertz Corp., 381 So.2d 
1161, 1163 (Fla. 4th DCA 1980) (district 
courts of appeal have inherent power to 
enforce their mandates); 2) strike from the 
judgments and sentences in 89-2883 and 
91-418 any indication that probation was 
revoked in those cases, in that such proba- 
tion was part of an illegal sentence stricken 
in Cecil; and 3) conform the written judg- 
ments and sentences in 89-2883 and 91-418 
to the oral pronouncement of sentence by: 
a) striking any indication that Cecil was 
classified as an habitual offender in those 
cases and b) correcting the terms of incar- 
ceration to 3% years, see Bennett v. State, 
588 So.2d 672 (Fla. 1st DCA 1991) (written 
sentence must conform with the oral pro 
nouncement at the sentencing hearing). 

Remanded with directions. 

JOANOS, C.J., and ERVIN and 
WEBSTER, JJ., concur. 
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