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c

PREFACE

Petitioner, Jerry Lee, shall be referred to as "Claimant".

His attorney, Chip Beal, shall be referred to by name or as

Claimant's attorney.

Respondents, Wells Fargo and The Travelers, shall be

referred to as "Employer/Carrier" or '*E/C".

The Judge of Compensation Claims shall be referred to as

"JCC"  or by name (Judge Brown).

All references to the record on appeal will be indicated by

"R" followed by the appropriate page and line numbers.
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STATEMENT OF THE CASE AND OF THE FACTS

On April 17, 1995, a workers' compensation merits hearing

occurred on Claimant's request for certain indemnity and medical

benefits. (R. 174). On June 13, 1995, the Judge of Compensation

Claims (JCC) entered an Order awarding some of the benefits

sought by the Claimant. (R. 181-183). Because of the award of

benefits, the JCC ordered the Employer/Carrier to pay taxable

costs and a reasonable attorney's fee to the Claimant's attorney.

(R. 182). The JCC reserved jurisdiction to determine the amount

of the fee at a subsequent proceeding. (R. 182).

On September 1, 1995, Employer/Carrier filed a Request to

Produce, seeking the Claimant's attorney's time records. (R.

186, 188). On September 5, 1995, Employer/Carrier wrote to the

Claimant's attorney requesting a settlement demand in the hopes

of resolving the fee issue without further litigation and

reminding the Claimant of the Request to Produce the time

records. (R. 185). Under Florida Rules of Civil Procedure,

applicable to this Florida workers' compensation proceeding,

Claimant's attorney was obligated to provide his time records,

pursuant to the Request to Produce, by no later than October 5.

(F1a.R.Civ.P. 1.350; F1a.R.W.C.P.  4.090(b).

On October 12, 1995, Employer/Carrier again wrote to

Claimant's attorney in an effort to resolve the fee matter. (R.

186). The letter of October 12th advised that the time for

complying with the Request to Produce had passed and indicated
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the Employer/Carrier would file a Motion to Compel if the time

records were not forthcoming. (R. 186). Additionally, a fee

demand was again solicited in an effort to amicably resolve the

issue. (R. 186). A similar letter was sent on December 6, 1995.

(R. 187). Still

Motion to Compel

On December

Continue the fee

January 4, 1996.

not receiving the fee records or a demand, a

was filed on December 8, 1995. (R. 75-76).

19, 1995, Employer/Carrier filed a Motion to

hearing which had been previously scheduled for

(R. 78-80). The continuance was sought due to

the failure of Claimant's attorney to provide his time records

voluntarily, in response to the letters from the Employer/

Carrier, or in response to the Request to Produce. (R. 78-80).

Moreover, Claimant's attorney failed to comply with the local

rule requiring a verified attorney fee petition and provision of

time records 20 days prior to a fee hearing. (R. 78-80).

On January 29, 1996, a hearing occurred on Employer/

Carrier's Motion to Compel, (R. 1-5). At that time, Claimant's

counsel requested 15 days to comply with the overdue production.

(R. 4, lines 2-14). At this hearing, Employer/Carrier once again

reiterated its position that it wanted to resolve the fee matter

without going to a hearing. (R. 2, lines 2-5). On the day of

the hearing, January 29, 1996, the JCC entered an Order

compelling the Claimant's counsel to produce the time records

within 15 days from the date of the hearing. (R. 82-83).

However, despite the JCC's order, the Verified Petition and time

records were not provided until March 12, 1996. (R. 89).
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The hearing on the amount of the Claimant's attorney's fee

finally occurred on June 13, 1996. (Ft. 6-73). At the conclusion

of his testimony at the fee hearing, the Claimant's attorney

requested pre-judgment interest on his attorney's fees from the

date of entitlement through the date of the hearing on amount.

(R. 23, line 25 to R. 25, line 4). Claimant's attorney based the

request for pre-judgment interest on Quality  Ensineered

Installation, Inc. v. Hiqlev  South, Inc., 670 So. 2d 929 (Fla.

1996) ("Hiqlev").

On July 26, 1996, the JCC entered an Order on the amount of

attorney's fees for the Claimant's attorney with regard to the

April 17, 1995, hearing and the corresponding Order of June 13,

1995. (R. 142-146). The JCC awarded pre-judgment interest on

the attorney's fees on the basis of Hiqley, 670 So.2d 929 (Fla.

1996), and Metropolitan Dade Countv v. Rolle, 21 FLW D1365 (Fla.

lst DCA June 11, 1996).l  (R. 145). However, the JCC ordered

interest only from June 13, 1995 through December 7, 1995, and

March 15, 1996 through June 13, 1996 (no interest payable from

December 8, 1995 to March 14, 1996),  based on the failure of the

Claimant's attorney to produce time records timely. (R. 145).

On August 14, 1996, Employer/Carrier filed a Motion for

Rehearing. (R. 155-158). The errors brought to the JCC's

attention at that time, which are pertinent to this Court's

review, are as follows:

' This opinion was later withdrawn by the lst DCA and a
replacement decision was issued on August 23, 1996. See Rolle,
678 So. 2d 904 (Fla. lst DCA 1996).
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1 . Employer/carrier argued that the award of pre-judgment

interest on attorney's fees was inappropriate. (R. 156).

2 . Employer/Carrier argued that even if pre-judgment

interest was determined to apply, the JCC should not apply it in

this particular case as the delay was caused by the Claimant's

attorney and not the Employer/Carrier. Although the JCC deducted

some pre-judgment interest on the basis of delay by Claimant's

attorney, Employer/Carrier believed additional time should be

deducted for the Claimant's attorney's delay. (R. 157).

On August 15, 1996, the JCC entered an Order denying the

Motion for Rehearing. (R. 163-164). On August 26, 1996,

Employer/Carrier timely filed a Notice of Appeal to the lst

District Court of Appeal ("DCA"). (R. 167-168).

On April 28, 1997, the lat DCA entered an Order reversing

the award of pre-judgment interest. A copy of that Order was

attached to the Claimant's Initial Brief to this Court. As the

let DCA completely denied application of pre-judgment interest,

the DCA did not address Employer/Carrier's argument that pre-

judgment interest should be denied in this particular case due to

the delay of Claimant's attorney.

On May 1, 1997, the Claimant filed a Notice of

this Court, dated April 30, 1997, which was treated

Appeal to

as a Motion

to Invoke Discretionary Jurisdiction. On May 6, 1997, this Court

entered an order postponing its decision regarding jurisdiction

and requesting briefs on the merits.
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SUMMARY OF ARGUMENT

Contrary to the argument presented in the Claimant's Initial

Brief, this Court's decision in Quality Engineered Installation,

Inc. v. Hislev South, Inc., 670 So. 2d 929 (Fla. 1996) (Hiqlev)

is not applicable to this case. Hicrlev did no more than

reinforce the long-standing rule that the award of pre-judgment

interest is predicated upon the "loss  theory". Hiqlev  also

clarified that the "loss  theory", in certain circumstances, can

apply to attorneys' fees. However, in this case, the "loss

theory" is not applicable because the Claimant suffered no "out-

of-pocket, pecuniary loss".

The lmt DCA properly denied the Claimant's attorney interest

on his fee for any time prior to when the amount was established.

There is no precedent in worker's compensation case law to

justify an award of pre-judgment interest. The lst DCA, which

hears all workers' compensation appeals, has awarded pre-

judgment interest on attorneys' fees in civil cases under the

"loss theory" since Inacio v. State Farm Fire and Casualtv  Co.,

550 So. 2d 91 (Fla 1st DCA 1989). Nevertheless, the lst DCA has

specifically held, before and after both Inacio and Hislev, that

pre-judgment interest does not apply in workers' compensation

proceedings.

Even if this Court finds the "loss theory" applicable to

workers' compensation cases, there is a rational basis for

finding that pre-judgment interest on attorneys' fees should not
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be applied in workers' compensation cases. This Court already

treats workers' compensation cases differently than other cases

when addressing the issues of attorneys' fees and costs, and

there are also public policy concerns to justify making a

distinction with regards to pre-judgment interest on attorneys'

fees.

Even if this Court finds that pre-judgment interest applies

to attorneys' fees in workers' compensation proceedings, pre-

judgment interest should not be awarded in this case because,

under the Hiuley  rationale, interest should be paid only when the

party with the obligation to pay delays. In this case, it is the

Claimant's attorney who caused the delay.



ARGUMENT

THE DETERMINATION OF THE FIRST DISTRICT COURT OF APPEALS, THAT
PRE-JUDGMENT INTEREST IS NOT APPLICABLE TO ATTORNEYS' FEES IN
WORKERS' COMPENSATION CASES, SHOULD BE AFFIRMED.

A. This Court's holdinq in Qualitv Enqineered Installation,
Inc. v. Hiqley South, Inc. is not applicable to the facts of
this case or workers' compensation in qeneral.

1. Quality Engineered Installation, Inc. v. Higley South,
Inc. is not applicable to the facts of this case.

In Qualitv Enqineered Installation, Inc. v. Hiqlev South,

Inc., 670 So. 2d 929 (Fla. 1996) ("Hiqlev"), this Court did not

attempt to make new law. Rather, jurisdiction was accepted to

.
resolve a conflict of law between districts. See Hiqlev, 670 So.

2d at 9O32 In Hiqlev, this Court reaffirmed its prior ruling in

Arqonaut v. Mav Plumbinq Co., 474 So. 2d 212 (Fla. 1985),  which

held that the key to deciding when pre-judgment interest should

be granted is whether a party has suffered a loss. In Arqonaut,

this Court specifically held pre-judgment interest should not "be

awarded as a penalty . . .'I Id. at 215. In doing so, this Court

adopted a "loss theory", meaning:

[NJeither the merit of the defense nor the certainty of
the amount of loss affects the award of prejudgment
interest. Rather, the loss itself is a wrongful
deprivation by the defendant of the plaintiff's

2 Interestingly, this Court considered the holdings in Bremshev
v. Morrison, 621 So. 2d 717 (Fla. 5th DCA 1993) and Visolv v.
Security Pacific Credit Corp., 625 So. 2d 1276 (Fla. 3d DCA 1993)
to conflict with the denial of pre-judgment interest in other
cases. However, both Bremshev and Visolv awarded pre-judgment
interest on attorneys' fees pursuant to S57.105, Fla. Stat.,
which specifically requires an award of pre-judgment interest on
attorneys fees under certain circumstances.



.

property. Plaintiff is to be made whole from the date
of the loss once a finding of fact has determined the
amount of damages and defendant's liability therefore.

Arqonaut, 474 So. 2d at 215. As demonstrated below, Hiqlev  and

Arsonaut are not applicable to this case because there is no

evidence that the Claimant suffered a loss.

In Hislev, this Court adopted the position of the lst DCA as

expressed in Inacio v. State Farm Fire & Casualtv Co., 550 So. 2d

92 (Fla. lst DCA 1989). In Inacio, the 1" DCA held that

Arqonaut's "loss theory" may apply to pre-judgment interest on

attorney's fees when the specific facts of the case create a

"vested property right" in the attorney's fee award for the

plaintiff. See Inacio, 550 So. 2d at 96-97. The infringement on

the party's vested property right constitutes the loss.

Hislev does not mandate the award of pre-judgment interest

on attorney's fees in all instances. Rather, pre-judgment

interest on attorney's fees can be awarded only when the facts

demonstrate a loss to the party, just as with pre-judgment

interest on damages. After Arqonaut, this Court did not mandate

the award of pre-judgment interest in all cases - only in those

involving a loss to a party.

For example, in Alvarado v. Rice, 614 So. 2d 498 (Fla.

1993), this Court sustained the denial of pre-judgment interest

on medical bills because the plaintiff had not suffered a loss.

This Court stated:

Unlike the plaintiffs in Arsonaut  and the other cases
cited above, Alvarado has not suffered the loss of a
vested property right. She was not forced to use her
private funds to pay medical bills incurred as a result
of Rice's negligence. Had Alvarado actually paid her
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medical bills when they became due, she would be
suffering the loss of a vested property right because
she would be denied the use of her money. However, in
the absence of such payment by Alvarado, she is not
entitled to pre-judgment interest.

Id. at 499-500. Similarly, there is no loss to the Claimant in

this case and no evidence of a vested property right. In fact,

the Claimant's attorney clearly and unabashedly makes the point

in his Initial Brief that he is asserting his own property right.

Mr. Beal does not indicate the payment of interest will make the

Claimant whole, but rather states, "For the attorney entitled to

the fee to be made whole, he or she must receive the fee with

interest." Initial Brief, p. 8 (emphasis added). Mr. Beal also

states, "The  interest that the Employer/Carrier has earned. . l

belongs to claimant's counsel." Initial Brief, p. 12 (emphasis

added). Thus, nothing in this case indicates that pre-judgment

interest on attorneys' fees should be awarded. Any question of

whether the Claimant has a vested property right in the

attorney's fee has been answered in the negative by Mr. Beal.

The Initial Brief is void of any argument suggesting the Claimant

has suffered a loss or that payment of pre-judgment interest

would make the Claimant whole. Moreover, as discussed below,

Hislev  is not applicable to workers' compensation in general.

2. Quality Engineered Installation, Inc. v. Higley South,
Inc. is not applicable to worker's compensation in
general.

The la" DCA, which hears all workers' compensation appeals,

has never awarded pre-judgment interest on attorney's fees in
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Workers' compensation proceedings. See Spauldinq  v. Albertson's,

Inc., 610 So. 2d 721 (Fla. lEt DCA 1992); Mirlisena v. Chem Lawn

Corp., 597 So. 2d 877 (Fla. lst DCA 1992); St. Reqis Paper Co. v.

Pellizzeri,  394 So. 2d 234 (Fla. 1st DCA 1981) and Okaloosa

Countv  Gas Dist. v. Mandel, 394 So. 2d 453 (Fla. lut DCA 1981)."

Furthermore, like the lst DCA, this Court has never awarded pre-

judgment interest on attorney's fees in workers' compensation

cases.

In Stone v. Jeffres, 208 So. 2d 827 (Fla. 1968),  this Court

awarded post-judgment interest on attorney's fees even in the

absence of specific language in the workers' compensation statute

affording the same. See id. at p. 829-30. However, because

section 55.03, Florida Statutes, allowed for post-judgment

interest on judgments, and because an attorney's fee award is a

judgment, this Court found post-judgment interest to be

applicable to a workers' compensation fee award. See id. at p.

829. In doing so, this Court determined that post-judgment

interest in workers' compensation cases would deter delay in

payment by Employer/Carriers. See id. at 830. The workers'

compensation statute is also void of specific language affording

pre-judgment interest on attorney's fees. However, this Court

has not offered another reason to award pre-judgment interest as

it did with post-judgment interest in Stone v. Jeffres. This

3 The 5th DCA, which was noted by this Court to award pre-
judgment interest on attorney's fees prior to Hiqley, denied pre-
judgment interest on a workers' compensation attorney's fee. See

-Thompson v. HRS, 618 So. 2d 333 (Fla. 5th DCA 1993). In
Thompson, the 5th DCA heard the case because the appeal stemmed
from a rule nisi petition in circuit court.
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Court has never awarded pre-judgment interest on workers'

compensation attorney's fees even though the concept of awarding

pre-judgment interest to remedy a loss has existed since before

the turn of the century. See Aroonaut, 474 So. 2d at 214; see

also Mander v. Concreform Co., 212 So. 2d 631 (Fla. 1968)

(relying on Stone v. Jeffres to establish the date of the loss as

the date the amount of the fee is determined). Therefore, this

Court does not analyze workers' compensation cases by the same

rules as it follows in civil cases, and the pre-judgment interest

rule in Hiqlev  is one that does not apply to workers'

compensation cases.

This Court's decision in Hicrlev addressed a conflict in

decisions between District Courts of Appeal with regard to the

application of pre-judgment interest on attorneys' fees.

However, pre-judgment interest on attorney's fees under the "loss

theory" had been the rule in the lst DCA since the 1989 case of

Inacio v. State Farm, 550 So. 2d 92 (Fla. lst DCA, 1989). Thus,

Hislev did not change the law in the lst DCA. Nevertheless,

after Inacio, the let DCA still awarded only post-judgment

interest on attorney's fees in workers' compensation cases, while

at the same time awarding pre-judgment interest on attorney's

fees in civil cases, where appropriate.

In SDauldinq  v. Albertson's, Inc., 610 So. 2d 721 (Fla. lst

DCA 1993),  the lst DCA rejected application of pre-judgment

interest to attorney's fees in workers' compensation cases and

specifically held that Inacio is not applicable to workers'

12
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.

compensation cases. In Spauldinq, the claimant's attorney had

requested pre-judgment interest on her attorney's fee, based on

Inacio. See Spauldinq, 610 So. 2d at 724. The lSt DCA stated

that an award of pre-judgment interest is only made when the two

prongs of Arqonaut (pecuniary loss and fixed date) are met. See

j& The le' DCA held that Arcronaut  and Inacio are

distinguishable from the workers' compensation setting and, thus,

not controlling.

Even after Hiqlev, which reaffirmed Inacio, the lst DCA did

not find pre-judgment interest applicable to workers'

compensation. In the initial opinion in Metroaolitan  Dade Countv

v. Rolle, 21 FLW D1365 (Fla. lst DCA, June 11, 1996),  the lat DCA

noted that it was unclear whether Hicrlev would apply to workers'

compensation proceedings. $Y& Rolle, 21 FLW at D1365 (Fla. lst

DCA, June 11, 1996). In rehearing Metropolitan Dade County v.

Rolle, 678 So. 2d 904 (Fla. lst DCA 1996),  however, the lst DCA

awarded only m-judgment interest, thus implicitly denying

Hicrlev's  application. See Rolle, 678 So. 2d at 906.

The following question was certified by the lst DCA:

Does [Hicrlev]  extend to permit the accrual of pre-
judgment interest on attorney's fees, authorized
pursuant to the Workers' Compensation Law, from the
date entitlement to a fee is determined, when an amount
for the same has not yet been established?

The question should be more appropriately phrased as whether the

case of Hiqlev mandates, rather than permits, the accrual of pre-

judgment interest on attorney's fees. The question is whether a

re-affirmance of the Inacio case by this Court in Hiqlev mandates

13
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application of pre-judgment interest on attorney's fees in all

venues, at all times. Employer/Carrier asserts it does not.

B. There is a rational basis to distinuuish between workers'
comnensation  and civil cases with reqard to application of
pre-iudqment interest on attornevs' fees.

This Court has previously distinguished between workers'

compensation and civil cases on matters concerning attorneys'

fees. In Travieso v. Travieso, 474 So. 2d 1184 (Fla. 1985),  a

civil case, this Court allowed expert witness fees for attorneys

who testify as fee experts to be taxed against the other side.

In so holding, this Court distinguished Robert & Co. Assoc. v.

Zabawczuk, 200 So. 2d 802 (Fla. 1967),  a workers' compensation

case, which did not allow such fees to be taxed as costs. This

Court has distinguished workers' compensation as a "simple,

expeditious and inexpensive method of compensating employees who

are injured in the workplace." See Crittenden Oranqe Blossom

Fruit v. Stone, 514 So. 2d 351, 352 (Fla. 1987).

In Crittenden, this Court upheld Zabawczuk's  principle that

the award of attorney fees to the claimant's attorney is

"collateral" to the purposes of the Workers' Compensation Act,

despite changes that had been made to the fee statute. See

Crittenden, 514 So. 2d at 352. The fee statute considered by

this Court in Crittenden is the same fee statute that governs

this case. Encompassing the fee statute is the workers'

compensation act, which is the statutory basis for Florida's

workers' compensation system; a hybrid of the concepts of tort

14
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law and contract law. Because of its unique origin and purpose,

the workers' compensation system requires considerations

different than what is required in general civil litigation.

As stated previously, for a long time this Court has

recognized that pre-judgment interest is only payable under the

"loss theory". See Arqonaut  Insurance Co. v. Mav Plumbins  Co.,

474 So. 2d 212 (Fla. 1985). Under this theory, a losing party's

failure to timely pay a sum of money results in the prevailing

party losing the use of money to which that partv is rightfully

entitled for a period of time between the judge making the award

and the losing party paying the award. Pre-judgment interest is

awarded to make the prevailing party whole and cover its loss.

In this case, the JCC awarded benefits to the Claimant and

ordered the Employer/Carrier to pay attorney's fees and costs.

The Claimant received his benefits which concluded litigation on

that issue. However, jurisdiction was reserved to determine the

amount of attorney's fees to be paid by the Employer/Carrier. An

order determining the amount of the attorney's fee was issued

more than a year after Claimant's benefits were awarded. During

that year, the Claimant suffered no loss due to the passing of

time. When the order pertaining to the attorney's fee was issued

in this case, the Claimant had suffered no out-of-pocket,

pecuniary losses. The Claimant received a sum of money to which

he was entitled according to the settlement agreement between the

Claimant and the Employer/Carrier. Because the Claimant's

attorney is not a partv to this action, and because the
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claimant's attorney caused the delay, the reasoning behind the

"loss theory" (to make the party whole) does not apply.

In addition to the preceding rationale for not applying pre-

judgment interest on attorney fees, there are public policy

reasons for denying a broad rule mandating pre-judgment interest

on attorneys' fees. Recognizing that an industry vital to the

economic and social well-being of the entire State was in crisis,

in 1993 the Florida Legislature significantly amended the

workers' compensation statute, effective 1/1/94.  As

justification for such action, the Legislature noted:

[Tlhere is a financial crisis in the workers'
compensation insurance industry, causing severe
economic problems for Florida's business community
and adversely impacting Florida's ability to attract
new business development to the state, and

[O]ver the past several years, businesses have
experienced dramatic increases in the cost of
worker's compensation insurance coverage. . .and

[I]t is the sense of the Legislature that if
the present crisis is not abated, many businesses
will cease operating. . .and

Florida employers are currently paying the
second highest overall rates for workers'
compensation coverage in the country, and

[HJigh costs for workers' compensation coverage
inhibit economic growth and restrict funds available
to provide employment and raise workers' wages, and

[A]n  overriding public purpose is the necessity
to lower compensation rates while retaining the
ability of employers to purchase compensation
coverage, and

[T]he  Legislature finds that there is an over-
powering public necessity for reform of the current
worker's compensation system in order to reduce the
cost of workers' compensation insurance. . ., and

[T]he  magnitude of these compelling economic
problems demands immediate, dramatic, and
comprehensive legislative action,. . .

See Preface to Second Engrossed SB 12C, which was enrolled. The

cost of pre-judgment interest on attorneys' fees was never
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considered by workers' compensation carriers or in the

calculation of premiums as it had never been awarded and there

was nothinq  in the workers' compensation statute requiring its

payment.' There is no need to impose an additional, unnecessary

burden on an already overburdened system.

Also, unlike the civil context, a prevailing attorney in

worker's compensation is always guaranteed a fee paid by the

other side. Fees in civil cases are assessed against a losing

party only rarely. Thus, the effect of an award of pre-judgment

interest to the civil community is much less than it would be in

workers' compensation, and the far-reaching effects in workers'

compensation or other arenas were not considered by this Court in

deciding Hiqlev.5

For the reasons expressed above, Hislev  does not mandate the

award of pre-judgment interest. In this extremely close decision

(4 to 3), Justice Overton, noted, in writing for the dissent:

I find no justifiable or logical reason for the
assessment of interest on the amount of attorney fees
prior to the time the exact amount of those fees are
set by a final judgment without, at a minimum, a
showing of intentional delay by the adversarial
counsel.

4 Mr. Beal contends the absence of legislative mandate of pre-
judgment interest on attorneys' fees in workers' compensation is
no obstacle to this Court based on Stone v. Jeffres. See Initial
Brief, p. 10. However, as demonstrated in section A.2. of this
brief, Stone v. Jeffres is distinguishable.

5 See Der>t. of Transportation v. Brouwer's  Flowers, Inc. 600 So.
2d 1260 (Fla. 2d DCA 1992) for the proposition that pre-judgment
interest does not apply to eminent domain cases. See also Dept.
of Transportation v. Bailev, 603 So. 2d 1384 (Fla. lSt DCA 1992)
which notes that under S 768.28(5), Florida Statutes (1985),  the
State is immune from liability for pre-judgment interest.
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Hiqley, 670 So. 2d at 932. When considering workers'

compensation, there is even less logic or reason to apply pre-

judgment interest to attorneys' fees.

C. Even if pre-iudcment  interest on attorneys' fees is
applicable to workers' compensation cases. no pre-iudament
interest should applv in this case because any delay in
pavment  of attorneys' fees was caused bv the claimant's
attornev.

Should this Court determine that pre-judgment interest

applies in workers' compensation cases (or to all cases),

Employer/Carrier asserts that in the present case, interest

should not be awarded. Employer/Carrier repeatedly tried to

obtain a fee demand and settle the attorney fee issue, but was

ignored by the Claimant's attorney. (R. 185-188). The Claimant's

attorney also violated the Rules of Civil Procedure and local

rules by not complying with the Request to Produce, or furnishing

his Verified Petition. The Claimant's attorney did not even

comply with the JCC's order compelling him to provide the time

records. On January 29, 1996, the JCC entered an Order compelling

the Claimant's counsel to produce the time records within 15 days

from the date of the hearing. (R. 82-83). However, in violation

Of the JCC's Order, the Verified Petition and the records were

not furnished by Claimant's attorney until March 12, 1996. (R.

89).

Accordingly, the Claimant's attorney, not the

Employer/Carrier delayed payment of the attorney's fees. The JCC

even acknowledged the Claimant's attorney's delay. (R. 145).
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However, the reduction in interest awarded by the JCC is

insufficient. Awarding pre-judgment interest in the present case

is akin to awarding a bonus to a party for causing an intentional

delay in litigating and awarding compensation for the violation

of an Order of the JCC. Such a precedent should not be set by

this Court.

Although this Court has ruled that pre-judgment interest on

attorneys' fees can be applicable under the "loss  theory", it has

also recognized that no hard and fast rule exists pertaining to

pre-judgment interest. In Broward County v. Finlavson, 555 So. 2d

1211 (Fla. 1990), this Court held that interest is given in

response to considerations of fairness, and denied when it's

exaction would be inequitable. In Finlavson, Broward County

emergency medical technicians were awarded back pay at an

overtime wage rate for 16 hours per week for the past 14 3

months. The lower court also awarded pre-judgment interest

commencing at the time the wages accrued. Although these wages

began accruing in the Fall of 1979, Broward County was not made

aware of the emergency medical technicians' claim to entitlement

of overtime until the middle of 1980. Therefore, this Court held

that it would be inequitable to allow the emergency medical

technicians to recover pre-judgment interest prior to the time of

their first claim for overtime pay.

Fairness and equity require this Court to affirm the lst

DCA's decision to deny pre-judgment interest. Awarding pre-

judgment interest on attorneys' fees would frustrate equity in
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this case because such an award would not serve to make the

Claimant whole and the delay was caused by the Claimant's

attorney. Wherefore, Employer/Carrier asserts no pre-judgment

interest should be applied due to Claimant's attorney's delay.

Despite acknowledging that pre-judgment interest is not to

be awarded as a penalty, the Claimant's attorney seems to be

seeking just that. Mr. Beal argues that pre-judgment interest

should be awarded even where the Claimant's attorney causes the

delay, as was the case here. See Initial Brief, p. 9, footnote

1. Such a solution would allow the Claimant's attorney to profit

from his misdeeds, violating the doctrine of "clean hands".

Claimant's attorney also argues that employer/carriers are not

penalized if a claimant's attorney delays the fee hearing because

the Employer/Carrier is routinely investing its money. This

statement, more than any other, points to the greed and avarice

underlying Claimant's attorney's request for pre-judgment

interest on his attorney's fees.

For the Claimant's position to have any logical or

reasonable basis, there needs to be some proof that

employer/carriers routinely obtain over a 12% return on their

money, as 12% is the statutory rate of interest. Employer/Carrier

does not believe this Court should consider that argument here.

First, it was not raised by Claimant's attorney before the let

DCA. Second, the doctrine of "clean hands" should prevent it

from being heard at all. Nevertheless, Employer/Carrier would

venture that many insurance companies do not routinely receive a
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return on their money greater than 12% due to the fiduciary

obligations and the conservative investment policies that must be

followed.

Furthermore, the converse of Mr. Beal's argument is that

people other than employer/carriers routinely obtain less than a

12% return on their money. Under this assumption, Mr. Beal

stands to profit by delaying the process of determining his

attorney fee. Any delay will allow the Employer/Carrier to earn

more interest on Mr. Beal's money than he could himself earn.

This aspect of Mr. Beal's argument reinforces that the only

"vested interest" in this case is Mr. Beal's own interest in

delaying resolution of the fee dispute to earn a higher rate of

return.

In Hiqlev, Justice Overton, in writing for the dissent,

noted:

I find no justifiable or logical reason for the
assessment of interest on the amount of attorney fees
prior to the time the exact amount of those fees are
set by a final judgment without, at a minimum, a
showing of intentional delay by the adversarial
counsel.

Hiqlev, 670 So. 2d at 932. Here, there is no evidence of delay

(intentional or otherwise) by the Employer/Carrier. The only

delay was by the Claimant's attorney.

In Inacio, one argument for awarding pre-judgment interest

was the delay by the carrier. See Inacio, 550 So. 2d at 97. If

delay by the Employer/Carrier justifies award of pre-judgment

interest, then delay by the Claimant's attorney should justify

denial of pre-judgment interest.
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CONCLUSION

For the reasons stated above, Employer/Carrier requests that

this Court not accept voluntary jurisdiction and let stand the

opinion of the First District Court of Appeal.

In the alternative, Employer/Carrier requests that this

Court find that there is a reasonable basis to exclude workers'

compensation law from the effect of Quality Enqineered

Installation, Inc. v. Hiqlev  South, Inc., or that the particular

facts of this case do not support an award of pre-judgment

interest under the "loss  theory".

Last, to the extent that this Court finds Quality Engineered

Installation, Inc. v. Hicrlev South, Inc. applicable to workers'

compensation proceedings, Employer/Carrier requests that this

Court not allow the award of pre-judgment interest in this case,

based on its specific facts, as any delay was the result of the

actions of the Claimant's attorney and not the Employer/Carrier.

Respectfully submitted this day of July, 1997.

GRANGER, SANTRY, MITCHELL &
HEATH, P.A.

Post Office Box 14129
Tallahassee, FL 32317
904-385-3800; FAX 904-385-3862
Attorneys for Employer/Carrier
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Special DisabiLLty Trust Fund; ptovldlng

definitions; providing legialative intent;

amending definitions: providing a dsductible:

provLding  for temporary compensation and

medicaL  benefits, and allowing partial

reimbursement to the employer from the trust

fund: providing for the effect that the

employ;r’o  knowledge of a preexisting condition

has upon his reimbursement; revising the list

of  compensable injurlerr  revising the criteria

by which  claims for reimbursement  are accepted:

providing for assessments to maintain  the trust

fund: irovlding for a preferred workers’

program for permanently impaired workers who

are unqblt  to return to work; providing for the

applicjble law Ear purposes of determining

entitlement to reimbursement: creating 3.
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440.491, P.S.; providing  for reemployment

status reviews and reports; providing for

reemployment assessments: providlnq  for medical

care coordinatLon  and reemployment services;

provldlng  for training and education;

specifying provider qualifications; requiring

the division to mnitor selection OC providers,

provision of services, and carrier practices;

restricting adjudications of permanent and

total  disabil ity;  amending 9.  440.50, P.S.;

providing for the funding of the ‘Bureau of

Workers’ Compensation Fraud within the

Department of Insurance from the Workers’

Compensation  Administration Trust Fund:

amending 99. 440.51, 440.515, F.S.;  providing

for the Department of Insurance to assume

certain administrative functions, including

auditing self-insurers and malntalnlng

confidential reports; amending 9. 440.572,

P.S.: corcectlng a cross-references amending 9.

440.59. F.S.; requiring the Department of Labor

and Employment Security to make an annual

report on the administration oE ch. 440, P.S..

to speciCied  officials; requiring the chLef

judge to prepare an annual report: creating 9.

440.593, F.S.; providing for the division to

establish  an electronic reporting aystemr

providing for the dlvlsioo to periodically

examine each carrier; creating the *Florida

Occupational Safety and Health Act”:  creatinq

6. 442.001, F.S.: providing  a short t it le:
I-

0
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crea t ing  s .  442.002,  P .S . ;  provid ing

d e f i n i t i o n s :  c r e a t i n g  s .  442.003,  P.S.1

providing legislat ive intent;  t ransferr ing,

amending, and renumbering a.  440.09(5),  P . S . ,

as  a .  442.004,  F.S.; providing for rulemaking

g o v e r n i n g  safety inspections and consultat ions;

transferring,  amending, and renumbering a.

440 .152 ,  P . S . ,  aa a .  442 .005 ,  P .S . ;  p rov id ing

for the division to make a continuous study of

o c c u p a t i o n a l  diseases;  repealing 8. 440.46121,

(31, F.S., and t r a n s f e r r i n g ,  amending,  a n d

renumbering s.  440.46(1),  F-S.,  as a.  442 .006 ,

F . S . ;  authorizing the division  t o  en te r  and

inspect places o f  employment for purposes of

ccmpliancc; provrdinq  a penalty for refusing to

,pllou  an inspect ion:  creat ing a .  442.007,  P .S. ;

providing employers’ responsibi l i t ies  for

employees’  safety;  creat ing a.  442.000,  F.S.;

providing the division  with the authori ty  to

investigate safety at places o f  employment and

to prescribe means of preventing accidents and

occupational diseases1 creat ing s .  442.009,

P .S . ;  provid ing  the  d iv is ion  and fta

representatives with  a right of entry to make

inspections;  creat ing s.  442 .0105,  F.S.;

requiring employers whose employeea have a high

frequency or severity  o f  work-related i n j u r i e s

t o  implement  a  safety and health program, for

d i v i s i o n  approval:  providing f o r  rulemaking:

creatlnq  a .  442.011;  F . S . :  requiring carriers

to provide safety consultat ions to the i r

CDDIUG:  Words s tr icken are delet ions; words underlined are  addi t ions .
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policyholders on request;  requiring a report  to

the  d iv is ion; requiring the  div is ion  to  se t  out

c r i t e r i a  f o r , and to approve, safety programs:

creat ing a .  442.012,  P.S . :  requiring employers

to establiah workplace safety committees:

requlrinq  the division to adopt certain rules

relat ing to committee membership and duties and

to employer recordkeeping; requiring employees

to receive their regular vages  while engaged in

commit tee  act ivi t ies ;  creat ing s .  442.013,

F.S.;  providing f o r  employer penaltiear

creating a. 442 .014 ,  P.S . ;  providing f o r

cooperation between the  divis ion and the

Federal Government f o r  specified purposeor

creating  a . 442.0t5,  F . S . ;  providing  p e n a l t i e s

f o r  certain employers who fail  to implement a

safety a n d  health program: creating  a .  442 .016 ,

F.S.;  providing for paying the expenses of

adminis ter ing ch.  442,  F .S . :  crea t ing  s .

442 .017 ,  P.S.1  providing a crIminai  penalty for

an employer or owner that refuses to allow

entry and inspect ions by divis ion

representatives; creating a.  442.018,  F . S . ;

providing employees’  r ights  and

reaponsibi l i t iea;  creat ing s .  442.019,  F.S.1

providing for compliance; crea t ing  s.  442 .020 ,

F.S.1  prohibit ing making false statementa t o

carriers;  providing a penalty;  creating s.

4 4 2 . 0 2 1 ,  F.S.:providing civil  penalt ies for

carriers under certain circumstancea; creating

9. 442.022,  F .S . :  providing preempt ive
f- _ 1-2f:
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authori ty  to  the division to  adopt certain

rules; c rea t ing  5 ,  442 .023,  P .S . :  p rohib i t ing

certain acts;  providing PendltieS;  providing d

statute of Ilmitatlonst  amending 5 .  489.115.

P .S . :  prescr ib ing  for contractors’  continuing

education c u r r i c u l a  to  contain LnEocmatlon  on

workers’ comptnration and workplace safety:

transferring the self-insurance regulatory

functions of the Department of Labor and

Employment  Securi ty  to  the  Department of

Insurance: preserving  current  administrat ive

rules;  providing that  the validity  of c u r r e n t

legal  act ions i s  not  a f fec ted  by  the  t ransfer :

authorizing group self-insurers who have

csrtificatcs of authority under current law to

receive certificates of authority under this

acti creating 8. 624.461, P.S. :  def ining the

term ‘aelf-insurance  fund’;  amending 5.

624.462,  P .S . :  prohibi t ing  a  commercia l  self-

i n s u r a n c e  fund f rom part icipat ing ln the

Flor ida Se l f - Insurance  Fund Guaranty

Associat ion: transferring, amending, and

renumbering s.  448 .57 ,  P .S . ,  a s  s .  624 .4621 ,

P .S . ;  p rov id ing  for  group self-insurance funds ;

transCerring  administrat ive responsibilities

f rom the dlvlsion  to the Department of

Insurance; requir ing part icipat ion in the

Florida Self-Insurance F u n d  G u a r a n t y

hssocidt  ion; transferring,  amending. a n d

renumbering s .  648.515,  F . S . ,  a s  I. 624 .4622,

F-S.; providing  f o r  locaL  gcvernmsnt  self-

11 7’.
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insurance tunds: conforming cross-referenceer

t r a n s f e r r i n g ,  amending,  and renumbering 8.

440.571, F.S., as 8. 624.46225, F-S.;

conforming a cross-reference: amending ss.

624.463, 624.474, 624.476, 624.480, 624.402,

624.484, 624.486, 624 .488 ,  F.S.; repldcinq  the

term “commercia l  se l f - Insurance  fund” with the

term “self-insurance fund” in provisions

relating to the conversion of such a fund into

a domestic mutua l  insurer ,  relat ing to such a

fund’s payment of dividends  or refunds to its

members, relat inq to al lowing assessments  to  be

made upon such funds for deficiencies, relating

t o  impaired  f u n d s ,  r e l a t i n g  t o  f i l i n g ,

approval, and d&approval of forms, relatlnq  to

the making and use of rates, relating to the

registration o f  the funda, r e l a t i n g  t o  Piling,

approval , and disapproval of forms, relat ing to

the registration of the  Eund’s  agent ,  relat ing

to periodic examinations oE  the fund, and

r e l a t i n g  t o  t h e  applicability  o f  r e l a t e d  law6

to  the  funds; creating s.  624.4’141,  F.S.;

providing venue  i n  assessment  act ions brouqht

by  a self-insurance fund; transferring,

amending,  and renumber ing 5 .  440.58,  F .S . ,  as

f. 624 .403 .  F.S.; reassigning, f r o m  t h e

div is ion  to  the  Depar tment  OC  Insurance ,

certain duties relat ing to  se l f - insurers ’

payments of  delinquent  premiums and

assessments: transferring, amending. and

renumbering s.  440 .5705 ,  F .S . ,  a s  a .  624 .487 .

12
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1 F.S.: conforming croos-references> reas9igning,

2 from the Department of Labor  9nd Employment

3 Security to the Department of Insurance, duties

4 relating to enforcing specified insurance

5 provisions and rulemaking:  amending I.  627.041,

6 P.S.; amending the definition of the term

7 “insurer” to include group self-insurance

I funds; amending 9. 627.0915, P.S.; requiring

9 the Department of Insurance to provide for

t o giving consideration in setting rates to

11 certain employera  who implement certain rdfety

12 program: providing for p r e m i u m  credits for

13 employers that utilize managed care

1 4 arrangements; amending 6. 627.0916, P.S.;

I5 providing rate clar9iflcations for certain

1 6 agricultural horse farmrr  crea t ing  s .  627.212,

1 7 P .S . : providing for carriers voluntarily to

ia impose d workplace safety program SUrch5rgt  on

1 9 certain policyholdera or fund members8

2 0 providing for  rulemdking:  aaendinq  5.  627.311.

21 P.S.; providing for joint underwriters and

2 2 joint reinsurers1  providing  purposes dnd

2 3 requirementsr  providing for supervision  of the

2 4 joint underwriting plan by a board of

25 governora; providing board rembers’

2 6 qualdicatlon9 and terms of office; requiring e

27 plan of operation and prescribing contents of

2 8 the plans  providing for funding the plan;

2 9 providing quallficationr neceaaary  for

3 0 insurance under the plan: requiring en

3 1 independent actuarldl  certification; providing

1 procedures in ca9e of deficits:  allowing the

2 plan to retain excess premium9 and assessments;

3 providing liability for  losses aris ing  a f ter  a

4 speclfisd date; providing that plan Losses are

5 not to come from insurers: providing that the

6 joint underwriting plan is not a state  agency,

7 except as specified: providing alternatives for

8 paying premium taxes: amending 9. 627.4133,

9 F.S.;  providing that workers’ compensation and

1 0 employer’s liabill~y Insurance is subject to

11 certain notice provisions; amending s.

1 2 628 .6013 ,  P .S . : revising requirements for

1 3 converslon  of  e self-insurance fund to an

1 4 assessable mutual Insurer; crsatinq  part V of

IS ch.  631,  F.S., the “Florida Self-Insurance Fund

1 6 Guaranty  Association Act .”  cons is t ing  o f  9s.

1 1 631 .90 ,  631 .905 .  63t.91,  63t.915,  631.92,

la 631.925,  631 .93 ,  631 .935 ,  631 .94 ,  631 .945 ,

1 9 631.95, 631 .955,  631 .96,  631.965, 631 .97,

20 631.975,  631 .98 ,  631 .915 ,  631 .99 ,  631 .995 ,

21 P.S.; providing a title;  providing purposes;  ’

2 2 providing for  Liberal cons t ruc t i on ;  providing

23 detlnitions: creating the dssocid~ion and fund;

2 4 providing for an orqanirational  meeting and a

25 board of directors; providing powers and duties

26 of  the association: providing for a9sessaents;

2 7 requiring a plan of operation to be submitted

2 8 to the department: spec i f y i ng  plan comenesr

2 9 provldinq  for the prevention  of insolvencies;

30 providing for open association records and open

31 meetings; providing  immunley  to the association
I

14 1.
1 3 F I?&1.
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1 and to the Department of In3ucancc:  prohibiting

2 certAin  AdVertisementS  o r  lOllCitAtiOnS;

3 providing powers of the Department of

4 Insurdnce; providing liability of members  of an

5 impaired self-insurance fund for unpaid CLAims:

c providing f o r  certain affects of pALd claims;

7 providing  for A stay of proceedings and for

8 reopening of default  judgments; prohibitlnq  An

9 avard of Attorney’s fees, except  as SpcCifiedr

1 0 providing for assumption of l iability relating

11 to clairmnta  covered by the Certified Pulpwood

I2 Dealers Self-Insurers Fund: requiring the

13 dlstrlct court of appeal to USC the state video

14 teleconferencing network to facilitate ACCCSS

15 to courts; creating part XXII of ch.  627, F.S..

16 the “Workers Cwpensdtlon  Insurance PurchASing

17 All iAnCe”: amending se. 772.102, &5.02,  F.S.,

16 to include ViOlAtiOnS  of 55. 440.105, 440.106,

19 P . S . ,  a s  a  crimlnAL  rctlvity;  am@nding  8 .

20 27.34, P.S.; authorizing the Insurdnce

21 Coiw.isslontr  to contrAct  with state Attorney8

22 to prosecute csrtrin criminal violdtionr  and to

23 contribute funds to pay salaries and expenses

24 of dsaistrnt  state attorneys; Amending 3.

25 628.161, P.S.; providing that certain sslf-

20 insurer’s Cunds may become mutudl  insurers, by

2 7 meeting specified requirements and submitting a

2 0 plan of reorganization to the D@pArtmeflt  of

29 InSurAnce  for its  dpprOVA1;  providing thAt

30 certain contingent Liability of the self-

31 insurer’s fund mcmbcrs  or former members is
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eutlnguishtd,  AS  specieied;  prescribing

procedures for resolving mAximum medical

improvement or permanent Lmpairmant  disputes:

repealing 33. 440.37, 440.43, 440.40, 440.56,

F.S., relating to misrepresentation and

fraudulent actfvlty for the purpose of

obtdinlnq  or denying workers’ compensation

benefits , relating to A penalty for failure to

secure payment of compensa~lon,  relating to an

annual report of the administration of ch. 440.

F.S., and rcldtinq  to workplace Safety  rule3

And provisions; providing appropriations:

providing for severability; providing an

effective date.

. .
,,

. . . .

:

..*

: :
.a.

*...

.I

WERZAS, the Legislature finds that there is A

financial crisis in the vorkers’  compensation insurance

industry, causing severe 3cOnornic  problems for Florida’s

business community and Adversely impactlnq  PlOridd’A  Ability

to Attract new business development to the state, 6nd

WHEREAS, over the past SeVeral  years, buAinesAea  have

experienced dramatic increases  in the cost of WOrkeIS’

compensation insurance  coveraqe  despite recent Legi6lAt’ive

reforms, and

15 f: I’lC

WHEREAS, It is the sense of the L6gislatore  that IF the

present crisis I3 not AbAted,  many  businesses will cease

operating  which, in the current recesstonary  climate, could

cripple the employment market in the StAte,  And

WHEREAS, workers’ compensation health care cost4  Are

escalating at a far greater r a t e  thdn  the present  iate  of

inflation,  and

16
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1 WHEREAS, Florida employers are currently paying  the

2 second highest overall ratss  for workers’ comprnsation

3 coverage in the country, and

4 WHEREAS, despite initial system cost reductions

5 occurrinq  as  a rcault  of 1990 reforms to the compensation

6 system, current system  costs exceed cost levels prior to the

7 1990 legislation and workers’ cwpeneatlon insurance premium

I ra tes  are 6 percent above the prereforn level o f  1 9 9 0 ,  and

9 WBEREAS,  the Lcqislature  finds  that the current wage

l0 loss formula for permanent partial disability benefits causes

ti a disincentive to return to work for those employees able  to

12 return to the same or similar  employment. and

1 3 WAEBERS,  the Legislature ftnda that the wage loss

14 formula is partly to blame for an Increace  in eligibility Cot

15 permanent partial disability benefits and for an increase in

16 total payments for permanent partial disabilities, and

17 WHEREAS, permanent total disability benefits  are

18 awarded in Flortda  at levels more than five times the national

19  average,  and

2 0 WHEREAS, high  cost8 for  w o r k e r s ’  compensation coveraqe

21 inhibit economic growth and restrict funds available to

22 provide employment and raise workers’ wages, and

2 3 WHEREAS, an overriding public  purpose is the necessity

24 to lower compensation rates while retaininq  the ability Of

25 employers to purchase compensation coverage, and

2 6 WBERBAB, the Lsgielature  finds that additional changes

27 to the compensation system are necessary to lover rates uhfle

28 discouraging fraud and promoting workplace safety that will

29 promote economic qrovth and stablllty for employers and

30  employees, and

31
:”

17 I. J;t
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? WHEREAS, the Leqislature finds that there is an

2 ovecpoverlnq  public necessity for reform of the current

3 workers ’ compensation system In order to reduce the cost of

4 workers’ compensation insurance while protecting the rights of

5 employees to benefits for on-the-job injuries, and

6 WEEREAS,  the Legislature finds that the reforms

7 contained in this act are the only alternative available that

6 will meet the public  necessity of maintaining a workers’

9 compensation system that provides adequate coveraqe  to injured

10  employees at a cost that ia affordable to employers, and

11 WHEREAS, the magnitude of these compelling economic

12 problems demands immediate, dramatic, and comprehensive

13  legislative action, Now, THEREFORE,

14 I
15 1 Be It Enacted by the Legislature of the State of Florida:

I s e c t i o n  1. Section 4dO.015,  Florida Statutes,  is

amended to read:
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440.015 Legislative intent.- -It  is  the intent of  the

Legislature that the Workers’ Compensation Law  be interpreted

so as to assure the quick and efficient  delivery of~dlaabllity

and medical benefits  to an Injured worker and to facilitate

the worker’s return to gainful reemployment at a reasonable

cost :o the employer. It  LB the specific intent of the

Legislature that workers’ compensation cases shall be decided

on their merits. The workers’ compensation system in Florida

is based on a mutual renunciation of common Iau  rights and

defenses by employers and employees alike. In addition, it  is

the intent of the Legislature that the facts in a workers’

compensation case are not to be interpreted liberally in favor

of either the rights OE the injured worker or the righta  of
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