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PRELIMINARY STATEMENT

The District Court of Appeals, Second District certified this cause to this Court pursuant to
Fla. R. App. P. 9.125, without ruling on the merits of the Petitioner’s claims. This cause was not
brought as an appeal from a final order of the trial court, but rather as a petition for writ of
mandamus or in the alternative for writ of certiorari that was filed by the Petitioner Arencibia, and
a petition for writ of certiorari that was filed by the Petitioner Mann. Thus, the issues were presented
to the District Court of Appeal solely upon the petitions that were filed and the response and replies
thereto, not upon any record from the circuit court. For that reason, and because the circuit court is
not due to complete its record until affer the due date of this brief, herein references to the
proceedings below will be made by citation to the specific page of Pedro Arencibia’s Petition for
Writ of Mandamus and in the Alternative a Petition for Writ of Certiorari (hereinafter Petitioner
Arencibia’s Petition), or its appendix, as follows: “Appendix to Petitioner Arencibia’s Petition, at
A

Because the District Court of Appeal, Second District did not make any decision on the
merits of the cause, it cannot be determined who is the appellant or appellee to this proceeding.
Therefore, Pedro Arencibia will be referred to herein as the Petitioner Arencibia, Maurice Antonio
Mann will be referred to herein as the Petitioner Mann, and the Chief Judge of the Thirteenth

Judicial Circuit will be referred to herein as the Respondent.




STATEMENT OF THE CASE

On February 17, 1997, counsel for the Petitioner Maurice Antonio Mann filed a Petition for
Certiorari in Maurice Antonio Mann v, Chief Judge of the Thirteenth Judicial Circuit, Second
District Court of Appeal number 97-00566. On March 12, 1997, counsel for the Petitioner Pedro
Arencibia filed a Petition for Writ of Mandamus and in the Alternative a Petition for Writ of
Certiorari in Pedro Arencibia v. Honorable Chief Judge F. Dennis Alvarez et al., Second District
Court of Appeal number 97-00962. Both petitions attacked the jurisdiction of a “drug division”
comprised of Division X and Division Y that was created in the Thirteenth Judicial Circuit by
Administrative Order Number S-04-29-97-003 (hereinafter referred to as “the Order”). The Order
was issued by the Respondent, the Chief Judge of the Thirteenth Judicial Circuit.

On motion of the Respondent, the District Court of Appeal, Second District consolidated the
two proceedings on March 26,1997. On May 9,1997, the District Court of Appeal, Second District
issued a Certification of Orders Requiring Immediate Resolution by the Supreme Court, which
requested this Court to accept jurisdiction pursuant to Fla. R. App. P. 9.125. This Certification did

not decide the merits of the Petitioners’ claims. This Court accepted jurisdiction by order on May

14,1997.




STATEMENT OF THE EACTS

The Honorable F. Dennis Alvarez, Chief Judge of the Thirteenth Judicial Circuit in and for
Hillsborough County, Florida, filed Administrative Order Number S-04-29-97-003 on January 15,
1997, establishinga “Drug Division” (Division“X" and “Y™). (Appendix to Petitioner Arencibia’s
Petition, at A1-AS).

As stated in the Order, the alleged rationale for establishing this division included the need
to deal with the problems of drug addiction and crimes stemming therefrom, and the argument that
drug rehabilitationis less expensive thanincarceration. (Appendix to Petitioner Arencibia’s Petition,
at Al). Furthermore, as stated in the Order, the Chief Judge’s alleged rationale for establishing this
division by an Order was that the Order created a “specialized section of the Criminal Justice
Division to handle drug cases.” (Appendix to Petitioner Arencibia’s Petition, at Al). Prior to the
Order, all felony criminal cases in the Thirteenth Judicial Circuit were assigned by random or blind
rotation.

Pursuant to the Order, the jurisdictional requirement for new cases to be filed in the Drug
Division and assigned to Division “X” after January 21, 1997, is that “...drug offenses shall be filed
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in the Drug Division and assigned to Division ‘X.”” (Appendix to Petitioner Arencibia’s Petition,
at A3). However, certain exceptions apply in that if a forcible felony or a first degree or higher non-
drug felony is charged as part of the Information or Indictment along with a drug offense, this case

would not be filed in Division “X.” (Appendix to Petitioner Arencibia’s Petition, at A4).

Furthermore, if a drug case includes multiple defendants who are charged with non-drug offenses,

a defendant’s case shall not be filed in the Drug Division and assigned to Division “X” until “after




[a] plea, conviction or conclusion” has occurred on those co-defendants. (Appendix to Petitioner
Arencibia’s Petition, at A4).

According to the Order, if a person is convicted or enters a plea of guilty or no contest in
Division “X.,” receives community sanctions pursuant to the Sentencing Guidelines, and
acknowledges a desire and need for drug treatment, then that case shall be transferred to Division
“Y” for court-supervised treatment. (Appendixto Petitioner Arencibia’s Petition, at A3). However,
if an individual is convicted or enters a plea of guilty or no contest in Division “X,” is placed on
community sanctions, but does not acknowledge a need and desire for drug treatment, then it appears
from the Order that the case remains in Division “X.” (Appendixto Petitioner Arencibia’s Petition,
at A3).

Pursuant to the Order, if a defendant is currently on community sanctions in Division “X”
and violates such sanctions, and if the defendant at that point acknowledges a need and desire for
drug treatment, the defendant’s case may still be transferred to Division “Y.” (Appendix to
Petitioner Arencibia’s Petition, at A3-A4). However, if a defendant is on community sanctions in
Division “Y” and is charged with a new felony, and the new felony charge does not disqualify the
defendant from the Drug Division (i.e. not a forcible felony or first degree felony or higher or
charged with a co-defendant), the violation of the community sanction and the new felony charge
shall be handled by Division “X.” (Appendix to Petitioner Arencibia’s Petition, at A4). If the
defendant is not convicted of the new charge, the case is returned to Division “Y.” (Appendix to
Petitioner Arencibia’s Petition, at A4). However, if the defendant is convicted or enters a plea to the
new charge, receives community sanctions, and acknowledgesa need and desire for drug treatment,

the case is transferred back to Division “Y.” The Order does not specify where a case will be




transferred for supervision when a defendant is convicted or pleas to a new charge, receives
community sanctions, and does not acknowledge a need and desire for drug treatment.

Pursuantto the Order, if a defendant on community sanctionsin the Drug Division is charged
with a forcible felony or first degree felony or higher or with a co-defendant, the new case shall be
transferred to a letter division along with the case for which the defendant is under supervision in
the Drug Division. (Appendixto Petitioner Arencibia’s Petition, at A4). However, if the defendant
is found not guilty of the new charge, the defendant shall be transferred back to the appropriate
division of the Drug Division. (Appendix to Petitioner Arencibia’s Petition, at A4).

If a defendant is presently on community sanctions in a letter division for a non-forcible
felony and is charged with a drug offense, the Order states that the new case, along with the case
which the defendant is under supervision, shall be transferred to the Drug Division. (Appendix to
Petitioner Arencibia’s Petition, at A4). The Order does not specify where the case will be transferred
to within the Drug Division, i.e., which division of the Drug Division. If the defendant is found not
guilty of the new charge, the case for which the defendant is under community sanctions will be
transferred back to the originating letter division, unless it is determined in Division “X” that the
defendant has a need and desire for drug treatment, at which point the case shall be transferred to
Division “Y.” (Appendix to Petitioner Arencibia’s Petition, at A4-A5j.

According to the Order, if it is determined by a letter division court that a defendant has a
need and desire for treatment and the defendant is not charged with a forcible felony, and is
otherwise eligible for community sanctions, the letter division court may transfer the case to the

Drug Division and assign the case to Division “Y” for either sentencing or court-supervised

treatment. (Appendixto Petitioner Arencibia’s Petition, at A5). However, if this defendant who has




been so transferred to Division “Y* commits a forcible felony thereafter, the forcible felony case
along Wit the supervised case in Division “Y™ shall be transferred back to the originating division.
(Appendixto Petitioner Arencibia’s Petition, at A5). The Order finally states that if all the parties
agree, a defendant may be transferred to Division “Y” even if the defendant is charged with a
forcible felony on anew case as long as there is a companion drug charge. (Appendixto Petitioner
Arencibia’s Petition, at A5).

In this case, the Petitioner Arencibia was arraigned on February 20, 1997, and plead not
guilty to the charge of Possession of Cocaine in Division “X* before the Honorable Jack Espinosa,
Jr. On February 25, 1997, a Motion in Opposition of Jurisdiction was heard before the Honorable
Jack Espinosa ,Jr., in Division “X.” (Appendixto Petitioner Arencibia’s Petition, at A42). Judge
Espinosadenied the motion by written order on March 7, 1997. (Appendixto Petitioner Arencibia’s
Petition, at A-46).

On March 12, 1997, the Petitioner Arencibia filed in the District Court of Appeal, Second
District a Petition for Writ of Mandamus and in the Alternative a Petition for Writ of Certiorari.
This Petition named as respondents the Honorable F. Dennis Alvarez, Chief Judge of the Thirteenth
Judicial Circuit; the Honorable Jack Espinosa, Jr., circuitjudge of Division “X;” and the Honorable
Donald C. Evans, circuitjudge of Division “Y.” Petitioner Arencibia requested the District Court
of Appeal to issue a writ of mandamus compelling the Chief Judge of the Thirteenth Judicial Circuit
to set aside the administrative order creating the drug division, and in the alternative requested the
District Court of Appeal to issue a writ of certiorari quashing the administrative order. (Petitioner

Arencibia’s Petition, at page 9). The District Court of Appeal, Second District consolidated Mr.

Arencibia’s petition and Mr. Mann’s petition on March 26, 1997. On May 9, 1997, the District




Court of Appeal, Second District certified the consolidated matter to this Court for resolution
pursuant to Fla. R. App. P. 9.125, but did not make any determination of the merits of the

petitioners’ claims.




SUMMARY OF THE ARGUMENT

The Respondent acted in excess of his jurisdiction when he promulgated Administrative
Order S-04-29-97-003, creating the drug division, because a drug division is a specialized division
that must be created by local rule or general law, rather than by administrative order. Art. V, §§ 7,
20(10)Fla. Const. and § 43.30 Fla. Stat. (1997), read together, mandate that any specialized divisions
(notjust subject matter divisions) be created by local rule or by general law. The drug division of
the Thirteenth Judicial Circuit is clearly a specialized division within the meaning of Art. V, §§ 7,
20(c)(10) Fla. Const. and § 43.30 Fla. Stat. (1997), so the Respondent was required to create the
division by local rule rather than by administrative order. The creation of the drug division by
administrative order is contrary to the legislative intent behind the 1972 reforms to Article V, Fla.
Const., which were enacted to create a simple two-tier (county and circuit) court system and to
eliminate the confusing morass of specialized courts that was then in existence.

The requirementof a local rule for the creation of a specialized division opens up the process
of creating a new specialized division to public commentand participation, and subjectsthe division
to the ultimate approval of this Court. By using an administrative order to create the drug division,
the Respondent circumvented these procedural safeguards against the proliferation of new court
divisions. The administrative order therefore violated the letter, the intent, and the purpose of the

local rule requirement of Article V and § 43.30 Fla. Stat. (1997).




LEGAL ARGUMENT: THE “DRUG DIVISION” OF THE
THIRTEENTH JUDICIAL CIRCUIT WAS UNCONSTITUTIONALLY
CREATED BY ADMINISTRATIVE ORDER RATHER THAN BY L OCAL RULE

In the Florida Constitution, the Judiciary is governed by Article V. Art. V, § 7 Fla. Const.
governs the creation of specialized court divisions, as follows:

§ 7 Specialized divisions:

All courts except the supreme court may sit in divisionsas may be established

by general law. A circuit or county court may hold civil and criminal trials and

hearings in any place withing the territorialjurisdiction of the court as designated by

the chiefjudge of the circuit.
This provision was adopted March 14, 1972. West’sF.S.A. Const. Art. V, § 7. The creation of court
divisions is further provided for by Article V, § 20(c)(10) Fla. Const., which reads:

(c)(10) All courts exceptthe supreme court may sit in divisionsas may be established
by local rule approved by the supreme court.

This provision was also adopted March 14, 1972, West’s F.S.A. Const. Art. V, § 20, and it became
effective on January 1, 1973. Art. V, § 20(j) Fla. Const.

Art. V, § 7 Fla. Const. granted the Legislature the power to provide for the creation of court
divisions through general law. The Legislature essentially reverted the power to approve court
divisions back to the Supreme Court, by enacting a statute that parrots Art. V, § 20(c)( 10) Fla. Const.
This statute, § 43.30 Fla. Stat. (1997), reads

All courts except the supreme court may sit in divisionsas may be established
by local rule approved by the supreme court.

This statute was also adopted in 1972. West’s F.S.A. § 43.30.

Thus, both Art. V, § 20(c)(10) Fla. Const. and § 43.30 Fla. Stat. (1997) require that a

specialized court division be created by local rule approved by the Supreme Court. The only




exception would be if the Legidaure were to enact generd law specificdly providing for the
cregtion of a specidized court divison. Any specidized court divison, therefore, must be created
by locd rule gpproved by the Supreme Court unless there is a Satute authorizing that divison.
The Drug Divison of the Thirteenth Judiciad Circuit is a specidized divison, but it has not
been enacted by locd rule nor provided for by genera law. A review of the text of Artide V, §§7
and 20(c)( 10) and § 43.30 Fla. Stat. (1997), of the legidative history of those provisons, and of the
case law congruing them shows that the Drug Divison must be created by locd rule. Its creation

by adminigtrative order therefore violates Article V and § 43.30.

A. Legidaive Intent

In order to understand the legidative intent behind Article V' § 7, $20 (c)(10) Fla. Const. and
§ 43.30 Fla. Stat. (1997), it is important to gppreciate the judicia system that existed in Florida prior
to the sate condtitutional reforms to Article V.

Prior to the 1972 date conditutiond reforms to Article V, there exised a conditutiona
restriction on the number of circuit judges. In order to add judges, the legidature had to create new
courts. Commenting on this legidative practice, House Judiciary Chairman Tabot D'Alemberte,
whose committee was charged with the task of drafting the 1972 conditutiond reforms to Article
V, stated

the legidature has been forced to create the hodgepodge of additional courts to meet
the demands for additiona judges.

Letter from Talbot D’ Alemberte to Honorable Guyte P. McCord of Jan. 5, 1972, in File 13 at the

Florida Supreme Court Library (Appendix to Petitioner Arencibids Petition, at AS). This legidative
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practice meant that prior to passage of the conditutional reforms to Article V there were sixteen
different types of courts in Florida, which were as follows circuit court, civil and crimina court,
court of record, criminal court of record, felony court of record, clams court, county judges court,
county court, juvenile court, specid juvenile court, juvenile and domestic rdations court, traffic
court, justice of the peace court, smal clams court, and magistrate court. Tabot D’ Alemberte,

Florida's Great Leap Forward, 56 Judicature 380, 381 (1973) (Appendix to Petitioner Arencibia's

Petition, at A34); Chart of courts existing in Florida on January 21, 1966 prepared by Statutory
Revison Department Attorney Generd’s Office Talahassee, located in the Florida State Archives
in materid reating to the 1968 Conditutiond Revison Commisson (Appendix to Peitioner
Arencibid s Petition, & A37 - 38).

This highly-fractured court system creeted inefficiencies, confuson and scandds. Tabot

D’ Alemberte, Florida' s Greet L ear, Forward, 56 Judicature at 382 (Appendix to Petitioner Arencibia’s
Petition, a A35). Jurisdictions for the various courts varied from judicid circuit to judicid circuit.
In some judicid circuits, jurisdiction among the various courts actudly overlgpped, dlowing for
judge shopping. Id. (Appendix to Petitioner Arencibia’s Petition, a A35).

The reforms to Artide V abolished this outdated byzantine judicia system by creating our
present generd two-tier system of circuit and county courts. This two-tier court system provided
predictability and consgtency throughout the dtate. The drafters of Artide V, in abolishing the
multiplicity of courts, aso diminated al specidized courts such as juvenile and domestic relation

courts.” A review of selected correspondence to Chairman D’ Alemberte regarding the contitutional

' Subsequent to the reforms to Article V, the juvenile and domestic rations divisions
were cregted in the Thirteenth Judicia Circuit by Local Rule No. 1. Local Rule No. 1 dso
cregted following specidized divisons Generd Civil Divison, Crimind Jugtice Divison,
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reforms to Article V revedls that the incdluson of § 7 was intended to dlow for certain specidized
courts. Letter from Honorable Theodore Bruno to Tabot D’ Alemberte of August 6, 1971, in File
13 a the Horida Supreme Court Library (Appendix to Petitioner Arencibia's Petition, at Al 1); Letter
from Tabot D’ Alemberte to Honorable Theodore Bruno of August 16, 1971, in File 13 at the Forida
Supreme Court Library (Appendix to Petitioner Arencibia's Petition, at Al 0); Letter from Honorable
Harold Clark to Tdbot D’Alemberte of July 12, 1971, in File 13 a the Forida Supreme Court
Library (Appendix to Petitioner Arencibids Petition, a A12); Letter from Tabot D’ Alemberte to
Honorable Harold R. Clark of July 20, 1971, in File 13 at the FHorida Supreme Court Library.
(Appendix to Petitioner Arencibias Petition, at A12). Nonetheless, it is clear tha the legidators in
drefting § 7 redtricted the proliferation of specidized courts by requiring that speciaized divisons
be established through generd law. Letter from Tabot D’ Alemberte to Honorable Henry L. Baaban
of July 13, 197 1, in File 13 a the Florida Supreme Court Library (Appendix to Petitioner Arencibia's
Petition, a Al 3).

The drafters of the reforms to Article V dso recognized that the loca circuits, loca bar and
the Supreme Court may be better able to evaluate the needs for specidized divisons. Therefore, the
scheduleto Art. V, at Art. V, § 20(¢)( 10) Ha Congt., grants the power to creste speciaized divisons
to the Supreme Court, which can approve the creation of a specidized divison by the process of a

locd rule. Chairman Tabot D’ Alemberte, Speech Judicial Reform-Now or Never (draft located at

Forida Supreme Court Library in File 3(b))(Appendix to Petitioner Arencibia's Petition, a A20);

Letter from Tabot D’ Alemberte to Harold R. Clark of July 20, 1971, in File 13 a Horida Supreme

Probate Guardianship and Trugts Divison, and East Divison (Appendix to Petitioner
Arencibia's Petition, at A40 - 41). It is clear that prior to creation of the Drug Divison al
specidized divisons were created by locd rule in the Thirteenth Judicid Circuit.

12




Court Library (Appendix to Petitioner Arencibid's Petition, a Al 2); Letter from Tabot D'Alemberte
to Joe Martin of March 7, 1972, in File 14 at the Florida Supreme Court Library (Appendix to
Petitioner Arencibia’s Petition, a Al 5).

The reforms to Article V, in dlowing flexibility to create specidized divisons, restricted this
power by requiring that speciaized divisons be created by the use of alocd rule. In ddidging the
power of locd circuits to create specidized divisons it is clear that the Legidature intended to avoid
a reverson back to the judicia chaos that existed prior to the conditutiond reforms to Article V.

The Legidature dso had a dear underganding of what condtituted a specidized divison.
The House Judiciary Committee taff andysis of Artide V § 7 stated:

This section provides for specidized divisons in any court as provided by locd rule

approved by the supreme court. This means that the judges in each circuit, with the

gpprova of the supreme court, could establish for example, a felony, probete,
juvenile and civil divison.

The Saff Andyss of Artide V' Revison House Judiciary Committee Public Hearing Draft (Sept.

21, 1971) (located in File 2 a Horida Supreme Court Library) (Appendix to Petitioner Arencibid's
Petition, a& A25 - 26). The daff andyss provides a non-exclusve lig of possble specidized
divisons Wha dso becomes evident in andlyzing the legidative intent of § 7, as the title of § 7
planly indicates, is that a generd law or a locd rule is required for the creation of any specidized
divison and not soldy for the creation of a “subject-matter” divison. Nothing in the text of Art. V,
§§ 7 and 20(c)(10), or in § 43.30 Fla. Stat. (1997), limits their scope to just “subject matter”
divisons, rather, they encompass any specidized divison.

Therefore, whether a loca rule is required to create a drug divison shdl be determined by

whether it is a specidized division, not just by whether it is a subject matter divison. As shown by

13




the daborate sructure of the jurisdictiona provisons of the Order cregting the Drug Divison in the
ingant case, one mgor function of the Drug Divison is to provide specialized court supervison of
community sanctions geared specificdly for drug offenders. Thus, the cregtion of the Drug Divison
contemplated by the Order requires a loca rule, not only because its casdoad is generdly limited
to drug charges, but dso because it performs the specidized function of supervisng community
sanctions for drug offenders. In fact, the Order itsdf attempts to judtify the cregtion of Divison “X”
in part because of the “high level of knowledge of this methodology” that Divison “Y” had attained
in supervisng drug offenders. (Appendix to Petitioner Arencibias Petition a Al).

In the instant case there is no doubt that Divison "X" and "Y" (the Drug Divison) are
“gpecidized divisons’ which can be edablished only by a locd rule. The cregtion of the Drug
Divison creates the judicid morass and complexity that the reforms in Article V were supposed to
diminge. Once agan an atorney must navigate through a jurisdictiond labyrinth in order to
effectivdy practice in the Thirteenth Judicid Circuit. In the case of a violation of probation or
community control by the commisson of a new charge that is a forcible felony, an atorney can
expect that his client will be bounced in and out of the drug divison depending upon the resolution
of the new charge. One can only assume that the creation of a Drug Divison will soon leed to the
esablishment of a Burglay Divison, White Collar Crime Divison, Sexud Offender Divison, et
cetera soldy by means of an adminigrative order.

The juridictiondl requirements in the Order for assgnment to the Drug Divison are not to
be found in Horida genera law. An attorney from another part of the state not versed in nuances of
the Order would be at a lost without a copy of the Order to adequately represent his client regarding

the overlapping jurisdiction between the Drug Divison and the other lettered divisons in the
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Thirteenth Judicid  Circuiit.

The overlgpping jurisdictiond requirements for probation and community control violetions,
informations or indictments charging both a drug offense and a forcible felony, and informations and
indictments againgt multiple defendants utterly defeets the primary intent of the reforms of Article
V to egtablish a generd two-tier court system consstent throughout the state.  Furthermore, the Order
promotes ancther evil sought to be eiminated by the reforms of Article V, which is judge-shopping.

Tabot D'Alemberte, Floridal's Great Lean Forward, 56 Judicature at 382 (Appendix to Petitioner

Arencibias Peition, a A35). Currently case assgnments to letter divisons are done by blind
rotation in the Thirteenth Judicid Circuit, thereby prohibiting the State Attorney from knowing
which judge will be assigned to the case prior to filing. Firs Amendment to Administrative Order
No. 92-71. However, with the Drug Divison, by deciding whether or not to file a forcible felony
in conjunction with a drug offense or whether to file an information with multiple defendants, the
State Attorney can determine the judge who will hear the case. This Court also has acknowledged
that the assgnment of judges to specidized divisons can create favorable conditions for the
prosecuting party. In addressing the creation of domestic violence divisons, the Court stated in In

re Report of the Commission on Familv Courts, 646 So.2d 178, 182 (Fla. 1994) that

we acknowledge the assertions of defense atorneys that the methods in which judges
are assgned to domestic violence cases could raise images of bias in favor of the

prosecuting party.
It is easy to envison a dtuation where the prosecutor who files charges, knowing how the judge
assigned to the Drug Divison rules on legd and evidentiary issues, will make a decison naot to file

aforcible fdlony or combine the defendant with a co-defendant in order to ensure that the case is or

is not assgned to the Drug Divison.

15




The above issues need to be addressed prior to the establishment of the Drug Divison.
However, by implementing the Drug Divison by the use of adminidrative order and not a locd rule,
the Respondent has obviated the ability of the public and the legd community to address these
important issues. Members of the public, judiciary and locd bar are foreclosed from raisng and
confronting these issues. The Locd Rules Advisory Committee is dso foreclosed from reviewing
these issues as well as the supreme court of Florida. Fla.R.Jud.Admin. 2.050 (e).

The cregtion of the Drug Divison is contrary to the legiddive intent of both Artice V and
§ 43.30 Ha Stat. (1997). The same legidative intent applies to § 43.30 as to the revision to Article
V, since § 43.30 was re-drafted in 1972 to conform with the changes to Article V. Staff Andysis
of HB 4469 As Engrossed (Florida State Archives) (Appendix to Petitioner Arencibia’s Petition, at

A3 1).

B. Case Andvss

There have been a limited number of cases andyzing what congtitutes a divison for purposes
of Articde V, § 7 Ha Cong. These cases have specificdly focused on the establishment of a
specidized subject-matter divison. There is no andyss as to what condtitutes a specidized divison
that is not a subject matter divison. In fact, the exidting case law has limited its andyss to the issue

of subject matter jurisdictions, contrary to the legiddive intent of Article V, §§ 7 and 20(c)( 10) Fla

Congt. to govern gf] specidized court divisons. See_Adminigrative Order. Fourth Judicid Circuit

[Divison of Courts), 378 So0.2d 286 (Fla 1979). The plain language of Article V, § 7 clearly applies

to “specidized divisons” and neither Article V, § 7; Article V, § 20(c)( 10); nor § 43.30 Fla. Stat.

(1997) expredy limits the definition of specidized divisons to subject-matter divisons.
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The case law interpreting Art. V, § 7 Ha Cong. is confined to the issue of whether the
“divison” sought to be established by adminidretive order crestes a “divison” within the meaning
of Art. V, § 7, or if it smply creates a section of a duly established specialized subject-maiter
divison. It is clear that in the ingtant case, the Order establishes a speciadized subject-matter division.

In Adminigrative Order. Fourth Judicid Circuit (Divison of Courts), 378 So.2d 286 (Fla.

1979) the Court unequivocaly held that a subject-matter divison must be established by loca rule.
The Court addressed a petition of county judges of the Fourth Judicid Circuit that raised the issue
of whether a adminidrative order created a subject-matter divison within the county courts in
violation of Art. V, § 20(c)( 10) Fla Const. The Court held:
All circuits which operate with subject matter divisions should establish gppropriate
subject matter divisons by loca rules gpproved by this Court in accordance with
aticle V section 20(c)( 10).
The Supreme Court provided a non-exclusive ligt of possble examples of subject matter divisons:
crimind, civil, juvenile, probate, and traffic. Id. However, a plain reading of Art. V, §§ 7 and
20(c)( 10) Ha Cond. clearly requires a local rule procedure whether the specidized divison is
classfied as a subject-matter divison or not. It is the classfication of a divison as speciaized that
triggers the local rule procedure. Art. V, §§ 7, 20(c)(10); § 43.30 Fla. Stat. (1997).
The supreme court has found an exception to the locd rule requirement of in Art. V, $20

(¢)( 10) Ha Cong. and § 43.30 Fla Stat. (1997) only when there is a clear legidative intent to

preempt the loca rule requirement. In In re Report of the Commission on Family Courts, 646 So.2d

178,18 1 (Fla 1994), the Court was faced with conflicting legidative directives regarding family law
divisons and the crimindizing of violaions of domegtic violence injunctions. The Court wrote that

in Ha Laws ch. 90-273, the Legidature directed that
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dl family issues be handled by judges assgned to family law divisons [and]
unquestionably, domegtic vidlence is a family law issue.

Id. a 180. However, in Fla Laws ch. 94-134, the Legidature by crimindizing domestic violence

cearly intended to remove the power of judges to use indirect crimind contempt to

punish those who violate domedic violence injunctions. This legidative action

effectivdly placed domegtic violence injunctions violaions within the jurisdiction of

the county court crimind judges and removed those violations from the jurisdiction

of circuit court family judges unless those judges were specificdly assgned to hear

those matters as county court judges.
Id. The Court characterized the problems posed by conflicting legidative directives as “an
adminigrative Frankengtein.” Id.

This unique and confusng sStuation generated by the conflicting legidative directives dso
cregted other difficulties. The Eleventh Judicid Circuit and Seventeenth Judicid Circuit issued
gmilar adminidrative orders esablishing domegtic violence departments within both the family law

and county court divisons. These adminidrative orders were declared invdid as uncongtitutiondly

cregting specidized subject-matter divisions without the use of a locd rule. Garcia v. Rivkind, 639
So.2d 177 (Fla 3d DCA 1994); Sapp v. Ross, No. 94-2839 (Fla. 4th DCA October 7, 1994)
(unpublished order).

The Supreme Court, confronted with this unique and difficult problem, found that domestic
violence courts could be established both by loca rule and adminidrative rules subject to supreme

court review. In re Report_of the Commisson on Familv Courts, 646 So.2d a 182. In cregting this

exception for domestic violence courts the Supreme Court specificdly held that

[c]learly, section 43.30 requires that divisons of Forida courts are to be
established through local rules approved by this Court. We find, however, that
the legidature effectively preempted section 4330 and the locd rule
requirement as to family law divisons by establishing a policy in chapter 90-
273 that family law divisons were to be created in Horida and by directing
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this Court in that Chapter to ensure that ‘family law divisons shdl operate
with as much condgstency as possible throughout the state’.

Id, at 181.

It is gpparent the Legidature in Fla Laws ch. 90-273 exercised its power under Art. V, § 7 Ha
Cond. to creste a Specidized divison by generd law. The only other method for creating a
specidized divison is by locd rule approved by the Supreme Court, as provided in the schedule of
Art. V, § 20(c)(10) Ha Congt. and in § 43.30 Fla. Stat. (1997).

It is clear that domegtic violence courts are a specialized subject-matter divison that would
have to be established by locd rule if it were not for the legidative preemption of this requirement
found in chapter 90-273. The Drug Divison in the indant case is very smilar to the domedtic
violence courts. As with domestic violence courts the Drug Divison specidizes in a specific subject
meatter. The Drug Dividon specidizes primarily in violations of Chapter 893 of the Horida Statutes
and related offenses, Domegtic violence courts specidize in crimes of domestic violence as defined
in Chapter 741 of the FHorida Statutes. In the indtant case there has been no legidative preemption
of the locd rule requirement dlowing for the creation of a Drug Divison. Therefore it must be
established, if at al, by locd rule subject to approva of the Supreme Court.

In Hartlev v. State, 650 So.2d 1044, 1047 (Fla. 4th DCA 1995) the Fifteenth Judicia Circuit

edablished by adminidrative order a divison specidizing in habitud feony offenders. The Fourth
Digtrict held that

the desgnaion of a specid court to exclusvely handle habitud felony cases
condtitutes a subject matter related divison which must be accomplished by locd rule.

The court in reaching its holding that the habitud fdony offender divison had to be established by

locd rule compared the habitud fdony offender divison to divisons specidizing in domestic
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violence. The court found
[e]ach can be consdered a subdivison of a larger body of law--domegtic violence
cases a subdivison of family law and habitud felony offender case a subdivison of
cimind  law.

Id. a 1048. The court aso expresdy rgected the State's argument that

because the habitua felony offender divison is merely a subdivison of a duly created
divison, the loca rule procedure is therefore unnecessary

when it held that

however denominated, they create a specidized subject matter related divison of the
tria courts.

Id., quoting Garcia v. Rivkind, 639 So.2d 177 (Fla. 3d DCA 1994).

In the ingant case, the Drug Divison is a better example of a specidized subject-matter
divison than is a habitud fdony offender divison. A habitud felony offender divison smply deds
with a category of defendants who qualify to have their sentenced enhanced due to their charge and
prior record. § 775.084 Fla. Stat. (1997). The Drug Divison deds with a specific subject-matter, i.e.
drug offenses. In other words, a habitua felony offender divison is concerned with other criteria
besides the subject matter of the defendant’s charge, such as the defendant’s prior record. The Drug
Divigon, on the other hand, is solely concerned with the subject matter of the defendant’s charge.

The adminigrative order held invdid in Hatley is dso very smilaly drafted to the Order in
the ingtant case. In Hartley, 650 So.2d at 1046, the adminidtretive order stated

the desgnation of a specid court, within the crimind divison, to hear cases involving

a redricted category of serious habitua felony offenders will permit the Court to

handle a limited casdoad and focus its atention on extremely serious cases.

The Order in the indant case smilarly sates a purpose “to establish a specidized section of the

Crimind Justice Divison to handle drug cases” (Appendix to Petitioner Arencibia's Petition, a Al).
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As in Hatley, the mere dassfication of the Drug Divison as a section of the crimina divison
does not obviate the need for aloca rule. The Drug Divison operates as a speciaized subject-meatter
divison and mere semantics can not create an exemption from the loca rule requirement. Id. at 1048.

The adminidrative order reviewed in Hatley actudly atempted to find a legidaive
judtification for the creation of a habitua felony offender divison. It dated

the Legidature has found that a subgtantid and disproportionate number of serious

crimes is committed in Horida by a rdaivey smdl number of multiple and repest
fdony offenders.

650 So.2d a 1046. The Order in the ingant case cites to no legidative directive suggesting the
cregtion of a Drug Divison, because there is none.

The Order amply provides a very generdized judtification for the cregtion of a Drug Divison.
The Order dtates:

crime is a mgor concern in our community because of the expense it extracts
in terms of limited resources and in teems of human auffering; and...it is
recognized that the providing of drug trestment to crimind defendants will
gredtly reduce their appetite for drugs thus reducing ther likdihood of
engaging in further crimind behavior; and...there has been operating within
the Thirteenth Judicid Circuit for two and one-hdf years Drug Divison "Y",
where the focus of the court has been on drug treatment as a condition of
community sanctions for non-violent offenders, which has had documented
success in reducing recidivism by the use of court supervised drug treatment,
resulting in a high level of knowledge of this methodology; and...the expense
of providing a drug tretment is subgtantidly less than the expense of
incarceration . . . .

(Appendix to Petitioner Arencibids Petition, a Al -2).
Not only does the Order fal to find a legidative directive justifying the creation of the Drug
Divison, the Drug Divison as presently structured is legdly unable to fulfill the directives found in

the Order’s preamble. The Drug Divison has been established to hear and try drug trafficking offenses
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under § 893.135 Fla. Stat. (1997), which carry minimum mandatory sentences in Horida State prison.

The Legidaure in edablishing minimum mandatory sentences for drug trafficking has dearly
indicated its finding that individuas who traffic in large amount of drugs do so for profit and not to

feed “their gppetite for drugs.” Therefore the Drug Divison is legdly barred by § 893.135 Fla. Stat.
(1997) from fulfilling its own directive of atempting to reduce the expenses of incarceration by
providing drug trestment to defendants charged with drug trafficking. In fact, the preamble of the
Order directly contradicts the legidative directive and intent in § 893.135.

The Order's jurisdictiond requirements aso excludes misdemeanor drug offenders, who
represent a Sgnificant portion of the population in need of drug treetment. Thus, the Order’s
juridictional  requirements preclude the Drug Divison from fulfilling the directives of the Order's
preamble.

The Order in the indant case, as the adminidtrative order in Hartley, crestes unique
jurisdictiona requirements for the filing of cases in the respective specidized subject-matter
divisons. In Hatley, the adminidrative order did not track the jurisdictiond requirements for habitua
fdony offenders as found in § 775.084 Fla Stat. (1997). The adminigtrative order in Hartley created
additiond jurisdictiond requirements not found in § 775.084 governing the filing and transfer of
habitua felony offenders cases into the new specidized subject-matter divison. In the instant case
the Order cregtes a labyrinth of jurisdictiona requirements governing the filing and transfer of cases
into the Drug Dividon. In both cases, but especidly s0 in the indant case, the additiond
jurisdictiona requirements would creste undue confuson among atorneys from other jurisdictions.

These issues and concerns could be addressed by the procedures governing a loca rule, but

cannot be adequately addressed by the issuing of an adminigtrative order. Fla.R.Jud.Admin. 2.050
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(e)( 1) dlows for the participation of the locd bar, any interested person and appropriate committees
of the Florida Bar. Under a locd rule, members of the Forida Bar could comment on the
extraordinary jurisdictional requirements of the Order. The locd rule procedures would alow
interested persons to address the issue of a specialized subject-matter divison that has jurisdiction
over drug trafficking cases with a minimum mandatory prison sentence, but that so has a directive

preferring drug trestment over incarceration.

In Dennis v. State, 673 So.2d 881 (Fla. 1" DCA 1996) the court declared that creation of a
“career crimina court” by adminigrative order was vaid because the career crimina court was a
section of the circuit courts crimind divison and not a divison of the circuit court.  In support of its
holding, the court relied on an unpublished supreme court order finding vaid the apparent crestion
by adminidrative order of a career crimind divison in the Fourth Judicid Circuit. In_Re

Adminigtrative Order of the Fourth Judicid Circuit--No. 88-21 (Career Criminal Project), No. 81 ,017

(Fa Mar. 11, 1993); Administrative Order No. 88-21 (Appendix to Petitioner Arencibia's Petition,
at A39).
The Dennis court dearly dates thet its decison is not in conflict with Hatley when it
announces
we are unable to ascertain whether and to what extent the adminigtrative order by
which the Fifteenth Judicid Circuit sought to edablish its habitud felony divison is
gmilar to Adminigrative Order No. 88-21 [the adminidrative order establishing the
career crimind court]. In short, we find_Hartley unpersuasive in light of the supreme
court’s holding on this specific issue.
Dennis, 673 So.2d at 882.
Dennis may be digtinguished from the ingant case in that the court in Dennis and the Supreme

Court in its unpublished order may have found legidative preemption in § 775.0841 Fla. Stat. (1995)
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of the locd rule requirement. § 775.0841 states in pertinent part:

The Legidaure finds a substantid and disproportionate number of serious
crimes are committed in Horida by a rdatively smal number of repeat and
violent offenders, commonly know as career criminds. The Legidaure
further finds that priority should be given to the invedtigation, gpprehenson,
and prosecution of career criminds in the use of lawv enforcement resources
and to the incarceration of career criminds in the use of avallable prison
space.

It can be argued that the legidative directive in § 775.0841 to identify career criminds and give
priority to their prosecution also entails the creetion of career crimina courts, thereby preempting the

loca rule requirement. See In re Report_of the Commission on Family Courts, 646 So.2d 178, 18 1

(Fla 1994). However, in the ingant case there is absolutdy no legidative directive for the creation
of the Drug Dividon. Furthermore, the Dennis court in diginguishing its holding from Hartley
specificaly limited its holding to the crestion of the career crimind court. Dermis, 673 So.2d at 882.
The Drug Divison crested by the Order clearly is a specidized divison subject to the
requirements of Art. V, §§ 7 and 20(c)(10) FHa Const. and § 43.30 Fla Stat. (1997). There is no
legidative directive permitting courts to creste drug divisons. Therefore, the Drug Divison must be
cregted, if a al, by aloca rule with the approva of this Court. For tha reason, the adminigrative
order creating the Drug Divison is unconditutional and the Respondent exceeded his jurisdiction in

promulgating the Order.
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CONCLUSION

Adminigrative Order No. S04-29-97-003 has illegdly established a specidized divison
violative of Art. V, §§ 7 and 20(c)(10) and of § 43.30 Fla. Stat. (1997). The Petitioner Arencibia
therefore respectfully requests the Court to enter an order requiring the Chief Judge in and for the

Thirteenth Judiciad Circuit to s&t adde the Adminigrative Order.
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