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STATEMENT OF THE CASE AND FACTS
The State does not accept the argunentative and inconplete
statenment of the case and facts set out in Cherry's brief. The
State relies on the follow ng facts.

The Direct Appeal

On direct appeal from Cherry's convictions and sentences of
deat h?, this Court summarized the facts in the follow ng way:

Cherry burglarized a small two-bedroom house in DelLand
bel onging to an el derly coupl e, Leonard Wayne and Est her
Wayne, during the |late evening of June 27 or the early
nmor ni ng of June 28, 1986. When their son arrived for a
visit about noon on the 28th, he noticed that their car
was gone and a door to the house ajar. Upon entering the
bedroom he discovered his parents lying two feet apart
on the bedroomfl oor, dead. Autopsies reveal ed that Ms.
Wayne died of multiple blows to the head and that M.
Wayne di ed of cardiac arrest.

At thetrial, the state's chief witness, Lorrai ne Nel ons,
testified that Cherry left the apartnment which they
shared between 11 and 11:30 p.m on June 27, 1986,
expl ai ni ng that "he needed sone noney." He returned about
an hour later with two or three rifles and a wal | et which
contained a bank card and a license identifying a man
named Wayne. She asked where he had been and he responded
t hat he went inside a house by the arnory. The prosecut or
t hen asked:

Q D d he tell you what happened inside the
house?

This Court set aside one of Cherry's two death sentences on
proportionality grounds. Cherry v. State, 544 So.2d 184, 188 (Fl a.
1989) .



A: Yeah. Wien he went in there, the peopl e was
awoke and saw himand the lady tried to fight
hi mor something and he hit her and pushed the
man and he grabbed his chest and he found
their car keys and took their car.

Ms. Nelons further testified that Cherry bled froma cut
on his right thunb, which he stated was the result of
having cut a line.

Cherry left the apartnent twi ce nore that evening. The
first tine he went to a bank and on his return stated
that a card was stuck in the nachine. The second tine,
about fifteen mnutes later, he left "to ditch the car he
stole.™

The follow ng night, Cherry had Ms. Nelons drive by the
car he had "ditched." She identified it as a |light blue
Ford Fairnmount. They saw several police officers around
the car and did not stop. After returning home, M.
Nel ons then |earned of the nurders. As she and Cherry
wat ched the eleven o'clock news, television footage
showed the car and house by the arnory. She descri bed
Cherry as acting "[r]eal strange.” Ms. Nelons | ater went
to the police and Cherry was arrested.

A Sun Bank supervisor then testified that the automatic
teller machine three blocks from the Wayne residence
captured a Master Card and a Sun Bank card belonging to
t he Waynes on June 28, 1986. Bank audit slips reveal ed
that five or six transactions were unsuccessfully
attenpted between 1:55 and 2 a. m

Police testinony indicated that the telephone wre
out si de the house had been cut at the junction box and
that bl ood had been discovered on a piece of discarded
paper near the box, on the wal kway | eading to the back
porch, and on at | east one of three jal ousie panes found
in a woded thicket to the rear of the house. Those panes
had been renoved fromthe porch wi ndow. Cherry's bl ood
was consistent with the bl ood found on the paper and the
jalousie. Cherry's left palmprint was found on the door
frame at the entrance to the Waynes' bedroomand his | eft
t humbprint appeared on one of the jalousie panes.



However, a hair fragnment was collected fromthe bedroom
war drobe and determned to be dissimlar to Cherry's
known hair sanple. Cherry was arrested on July 2 at his
home, approxi mately three bl ocks fromthe Waynes' house.
Police noted at that time that Cherry had a cut on his
t hunb, which he remarked was the result of having cut the
head off a fish.

Finally, evidence was presented that the Wynes'
Fai rmount had been di scovered abandoned i n a wooded ar ea
wthin a mle of their house. Inside its | ocked trunk,
police found a netal tray bearing Cherry's left
t humbprint. Cherry's blood was consistent with blood
identified on a towel recovered fromthe front seat of
t he car.

Ajury convicted Cherry of the four crines charged in the
indictnment. During the penalty phase, the state offered
no additional evidence. The defense evidence was |limted
to a Septenber 10, 1987, psychiatric eval uation by George
W Barnard, MD. (FNl) The jury reconmmended the
inposition of the death penalty by a 7-5 vote for the
mur der of Leonard Wayne and by a 9-3 vote for the nurder
of Esther Wayne.

The trial judge sentenced Cherry to death on both capital
counts in accordance wth the jury's recommendati on,
finding that the aggravating circunstances (FN2) far
out wei ghed any mtigating circunstances. On the burglary
count, he sentenced Cherry to a Ilife term of
i nprisonnment, and on the grand theft count, to a
five-year term wth each to run concurrent with the
ot her .

FN1. Dr. Barnard reported that Cherry's father
beat him severely and that his nother had
al cohol problems. In the year before his
arrest, Cherry snoked nmarijuana daily and
snmoked approximately $700 worth of "crack,"
the last tine being on June 28, 1986.

FN2. The court found that Cherry had been
previously convicted of anot her f el ony
i nvol ving the use and threat of violence, that



is robbery; that the nurders were commtted
whil e he was engaged in the comm ssion of a
burglary; that the nurders were conmtted for
pecuniary gain; and that the nurders were
"especially w cked, evil, atrocious or cruel."”

Cherry v. State, 544 So.2d 184, 185-186 (Fla. 1989). This Court
summari zed the final disposition of the direct appeal as foll ows:

Accordingly, we affirmthe four convictions and the death
sentence i nposed for the nmurder of Ms. Wayne. W vacate
the sentence inposed for the death of M. Wyne and
remand for the inposition of a life sentence w thout
eligibility for parole for twenty-five years. W also
vacate the sentences for the two noncapital felony counts
and remand for resentencing on those counts wth
instructions that the trial court resentence using a
gui del i nes score sheet.

Cherry v. State, 544 So.2d at 188.

The Post-Conviction Proceedi ngs

On April 16, 1992, Cherry filed his first Florida Rule of
Criminal Procedure 3.850 nmotion in the Crcuit Court of Volusia
County, Florida. The Circuit Court denied relief wthout an
evidentiary hearing, and Cherry appealed, raising the follow ng
cl ai nms:

(1) (a) The trial judge's failure to recuse hinself from
presiding over the rule 3.850 proceedings (Appellant
referred to this issue as a "prelimnary" matter and not
as a nunbered claim For ease of reference, we have
nunbered this issue as "(1)(a)" and the appellant's first
issue as "(1)(b)."); (1)(b) the circuit court erred in
summarily denying his race discrimnation clains; (2) he
was deni ed effective assi stance of counsel at the penalty
phase of his trial; (3)(a) he was denied a conpetent
mental health exam nation; (3)(b) trial counsel was



ineffective for failing to arrange for a conpetent
exam nation; (4) the circuit court erred in sumarily
denying his notion for appointnment of forensic experts;
(5) he was deni ed effective assistance of counsel at the
guilt phase of his trial; (6) the State's failure to turn
over exculpatory information in its possession before
trial violated Brady; (7)(a) he was denied neaningfu

voir dire and a trial before an inpartial jury; (7)(b)
trial counsel was ineffective for failing to conduct an
adequate inquiry into jurors' alleged m sconduct and nake
an appropriate notion to exclude the jurors or for a
mstrial; (8) the trial court excluded a defense w tness
on the inproper basis that the witness's testinony woul d
be offensive to elderly citizens; (9)(a) his first-degree
mur der convi ctions and deat h sentence viol ate the Fl ori da
Constitution and the Ei ghth and Fourteenth Anendnents to
the United States Constitution; (9)(b) trial counsel was
ineffective for failing to object that his first-degree
mur der convi ction was unconstitutional; (10) a newtrial
is required due to an insufficient record of the bench
conferences and rulings on certain defense notions;
(11) (a) the prejudicial atnosphere surrounding the trial
proceedi ngs created a risk that the death penalty was
inposed in an arbitrary and capricious nmanner; (11)(b)
trial counsel was ineffective for failing to object to
t he prejudicial atnosphere surrounding histrial; (12)(a)
t he prosecutor's i nproper closing argunent at the penalty
phase vi ol at ed appel l ant' s constitutional rights; (12)(b)
trial counsel was ineffective for failing to object to
the prosecutor's nunmerous inproper conmments during
cl osi ng ar gunent ; (13) (a) the jury consi dered
nonstatutory aggravating circunstances in violation of
Maggard v. State, 399 So.2d 973 (Fla.), cert. denied, 454
U S. 1059, 102 S.C. 610, 70 L. Ed.2d 598 (1981), and the
constitution; (13)(b) trial counsel was ineffective for
failing to object to the instructions that permtted the
jury to consider the non-statutory aggravating factor of
significant history of prior crimnal activity; (14) the
State and the court msled the jury into believing its
sentencing verdict was nerely advisory in violation of
his constitutional rights; (15) his sentence of death was
based upon one or nore unconstitutionally obtained prior
convictions; (16) the jury instructions inproperly
shifted the burden to him to prove that death was



i nappropriate; (17)(a) the prosecutor's closing argunent
inproperly asserted that synpathy and nercy were not
considerations for the jury; (17)(b) trial counsel was
ineffective for failing to object to the prosecutor's
cl osi ng argunent and t he penalty-phase jury instructions
whi ch precluded the jury from considering synpathy in
recomendi ng a sentence; (18)(a) the hei nous, atrocious,
or cruel instruction was unconstitutionally vague;
(18)(b) trial counsel was ineffective for failing to
object to the invalid jury instructions; (19) the trial
court's failure to conduct an independent eval uation of
Cherry's mtigating circunstances deprived him of his
right to an individualized sentencing determ nation.

Cherry v. State, 659 So.2d 1069, 1071 n. 1 (Fla. 1995). This Court
affirmed the trial court's sunmary denial of relief as to all of
the clains and sub-clainms contained in the nmotion with the
exception of the penalty phase ineffective assistance of counsel
claim This Court remanded the case for a limted evidentiary
hearing on that narrow i ssue, stating:

We reach a contrary result on the issue of whether the
trial court shoul d have granted an evidenti ary hearing on
Cherry's claim of ineffective assistance of counsel at
t he penalty phase. W find that Cherry has stated a prinma
facie basis for relief and is entitled to an evidentiary
heari ng. See Brown v. State, 596 So.2d 1026 (Fla. 1992).

Cherry clains that trial counsel presented practically no
mtigating evidence at the penalty phase other than a
si ngl e four-page psychiatric report which was introduced
wi thout further argunent or coment. Counsel nmade
virtually no attenpt to present evidence or argue
mtigating circunstances. Cherry clained in his 3.850
noti on and detail ed supporting naterial attached that the
foll owi ng i nformati on was avai |l abl e had counsel conduct ed
an adequate investigation of mtigating circunstances:
(1) Cherry grew up in conditions of abject poverty; (2)
Cherry was severely physically and enotional | y abused and



neglected from the tinme that he was an infant; (3)
Cherry's nother was an al coholic who drank during her
pregnancy and throughout his |ife and repeatedly
negl ected, rejected, and abandoned him (4) Cherry
W tnessed extrenme violence as a child; (5) Cherry was
institutionalized at a young age in a brutal and
segregated juvenileinstitution. Cherry al so specifically
identifies three nental health experts in his petition
who indicate that: (1) Cherry is now, and was at the tine
of trial, nmentally retarded; (2) Cherry suffers from
organi c brai n damage; (3) Cherry was i nconpetent to stand
trial and to testify; (4) Cherry's history supports both
statutory and nonstatutory mtigating evidence; and (5)
Cherry was intoxicated at the tinme of the offense.

Based on the vol une and detail of evidence of mtigation
alleged to exist conpared to the sparseness of the
evidence actually presented, we agree that Cherry is
entitled to an evidentiary hearing on his clains that
counsel was ineffective at the penalty phase. This case
is simlar to the situation presented in Harvey v.
Dugger, 656 So.2d 1253, 1257 (Fla. 1995), where we
ordered an evidentiary hearing on a simlar claim and
observed:

A nunber of Harvey's other penalty phase
clainms relating to ineffectiveness of counsel
do not appear to be such as would warrant
relief under the prejudice prong of Strickland
v. Washington, 466 U. S. 668, 104 S. C. 2052,
80 L. Ed.2d 674 (1984). However, the cumnul ative
effect of such clains, if proven, mght bear
on the ultimate determ nation of t he
ef fectiveness of Harvey's counsel. Therefore,
in view of the fact that we have already
determined to remand for an evidentiary
heari ng Harvey's penalty clainms 2(a) and 3, we
also remand his penalty claims 2(b), 2(c),
2(d), 2(e), 2(f), 2(9), and 16 for
consideration at the sane tine.

We affirmthe summary denial of all clains raised in the
3.850 notion, except for those clains alleging that
counsel was ineffective during the penalty phase of the



trial. We reverse the summary deni al of those clainms and
remand for an evidentiary hearing.

Cherry v. State, 659 So.2d at 1074.

On Decenber 16, 1996, the evidentiary hearing ordered by this
Court was conducted. (R1725). Follow ng that hearing, the Grcuit
Court found that trial counsel had not been ineffective at the
penalty phase of Cherry's capital trial. (R1735-36). In the order
denying relief, the Court found, inter alia, that trial counsel's
strategy of presenting the testinony of his nental health expert,
Dr. Barnard, by introducing his report into evidence instead of
calling himto testify live, deprived the state of any opportunity
to cross-exanm ne the contents of that report. (R1735). The court
al so found that counsel was not ineffective for not presenting
evi dence beyond that contained in the report (RL730); that Cherry's
claim that he did not receive a "conpetent”" nental health
eval uati on was both procedurally barred and neritless (R1731-32);
and that the i ssues contained in CaimXl Il of Cherry's notion were
both procedurally barred and neritless (R1733-35). The trial court
concl uded:

Al t hough in hindsight trial counsel m ght have presented

his case differently to the sentencing jury, this Court

does not find that his performance was bel ow the "broad

range of reasonably conpetent performance under

prevailing professional standards." Maxwell v. State, 490

So.2d 927 at 932. At the evidentiary hearing, severa
W tnesses testifiedregarding the viol ent environnment and



personal abuse that the Defendant suffered at the hands
of his father. This information was denied to trial
counsel by the Defendant. The only know edge of this
abuse was contained in Dr. Barnard's report. Wthout the
cooperation of the Defendant, trial counsel was unable to
devel op and present these or other witnesses at trial
Furthernore, in light of Defendant's innocence defense
and Dr. Barnard's report which was considered in
mtigation, this Court finds that there is no reasonabl e
probability of a different sentencing result had the
proffered famly background testinony of abuse and
deprivation and the live testinony of the nental health
expert Dr. [Barry] Crown, both been presented during the
1986 penalty phase; and, considering the strength of the
mtigators (violent childhood environnment, child abuse)
presented at the evidentiary hearing and the fact that
there was no evidence presented supporting nore than a
specul ative conclusion that the Defendant suffered from
mental retardation and/or brain danage, the Court does
not find a deficiency in counsel's performance which
woul d have changed the result of the penalty phase
proceedi ngs. [footnote omtted]. This conclusion is nmade
also in consideration of the aggravating factors
supported by the record (prior conviction of violent
felony, murder commtted for pecuniary gain, and that the
mur der was especi ally hei nous, atrocious, or cruel) and
the Defendant's alibi that he was innocent, which was
mai nt ai ned t hroughout the trial. Accordi ngly, because the
testinony and argunent presented at the evidentiary
hearing and the ineffective assistance clains raised in
t he Defendant's Motion for Postconviction Relief fail to
denonstrate that the outcone of the proceedi ngs woul d
have resulted inalife sentence but for counsel's errors
at penalty phase, this Mtion nust be deni ed.

In the footnote, the trial court stated:

Def endant's father, the source of the alleged child
abuse, had been dead since 1968 - nore than eighteen
years before the Defendant commtted the offenses in this
case. Additionally, evidence presented indicatedthat the
Def endant | eft hone at the age of 16, twenty years prior
to the offenses. As such, the Defendant had not been in
contact wth the all eged abuser for 18 to 20 years before



the nmurder of Ms. Wayne.
(R1736) .

The evi dence produced at the evidentiary hearing is summari zed
bel ow.

Cherry's trial attorney, David MIller, famliarized hinself
with the | aw regarding death penalty litigation prior to the tine
of Cherry's trial, and, noreover, discussed the case with his
partners, John Tanner, and M ke Lanbert, both of whom had
experience in first-degree nurder cases. (TR27-28). Cherry
mai ntai ned his innocence, and at all tinmes asserted that he had
nothing to do with this crinme. (TR29). That assertion was
consistent with his trial testinony. (TR29). Cherry was able to
communi cate with trial counsel, but, insofar as the penalty phase
was concer ned, counsel was unable to obtain information fromCherry
beyond that presented at trial. (TR30-31). Trial counsel was aware
of the inportance of presenting famly nmenbers and ot her rel evant
mtigation testinony at the penalty phase of a capital trial
(TR31-32). Trial counsel attenpted early on to obtain such
information fromCherry, but Cherry would not communicate with him
in that regard. (TR32-33). In trial counsel's words, Cherry "did
not seeminclined to involve people who could have hel ped hi m and

| knew little or nothing about his background not for want of

10



asking." (TR33). Counsel was aware, from sone source, that there
was a history of abuse clainmed by Cherry, but Cherry would not
provide himwth the nanes of any individuals who could confirm
that information. (TR35).

Counsel testified that he understood the difference between
statutory and nonstatutory mtigation, and woul d have present ed any
avai lable mtigation to the jury. As counsel put it, "I was
concerned with getting in front of the jury what | could
conceivably get in front of the jury to give thema reason not to
put this man in the electric chair." (TR36). At the tine of trial,
and now, reliance upon the Bible (and quotations therefronm) in
closing argunent is typical in the area where this case was tried.
(TR37-38).

As counsel described his strategy at the tine of closing
argunent in the penalty phase,

| had obliquely, or I had tried to obliquely
pass on to the jury early on M. Cherry's
i nsi stence that sonmeone else had done this.
The evi dence against himwas very strong. |
t hought at the tinme that we had just about
extended our credibility, good will, faith, if
you would, to the jury about as far as we
could. It seened to ne at the tinme that that
was the only credible way in which to keep

this man out of the electric chair. Y/ g
Cherry had not provided ne, not that he had

11



not been asked.? M. Cherry was not

forthcomng on inquiry with the information

that woul d have put that before the jury, put

a wtness before the jury.
(TR39).
Counsel went on to testify that presenting a substantive argunent
based upon Cherry havi ng been beaten by his father, or having had
an alcoholic nother growing up, in conjunction with Cherry's
insistence that he was innocent of the crine charged, nmade no
sense. (TR40). Again, in counsel's words, "It seened foolish to
me, it seened away to drive this jury to convict himto argue that
this man was abused as a child and therefore in sone way justified
himin doing this, this thing that they had just found himguilty
of ." (TR41).3

None of the "new' information would in any way have i npacted

the nmental state expert's evaluation, nor would any of that
i nformati on have provided any statutory nental health mtigation.
(TR43). Cherry maintained his innocence throughout, and presenting

evidence to the jury related to his childhood (which would have

revealed crimnal conduct as a child) would have presented a

’2n the transcript, the word not in that parenthetical phrase
is witten "note.” In context, that is an obvious typographica
error.

SThere was substantial evidence that this crinme had been
pl anned i n advance. (TR41l). See pp. 1-4, above.

12



problem for Cherry. (TR50). Cherry's refusal to assist in
providing mtigation evidence and witnesses restricted counsel's
ability to present mtigation. (TR50).

Counsel had discussed the seriousness of the charges wth
Cherry, had advi sed hi mof the possibility of a death sentence, and
asked him for information about famly, neighbors, teachers, and
his former wife. (TR52-53). Cherry refused to divulge that
information. (TR53).

Dr. Barry Crown, Ph.D., testified as an expert in psychol ogy.
(TR55-57). Crown was hired to review Cherry's case at the end of
July, 1997. (TR73). Crown spent approxi mately four and one-half
hours with Cherry. (TR74).4 The majority of that tinme was spent in
testing, and perhaps thirty mnutes spent talking wth him (TR74).
Crown conducted a nunber of tests on Cherry (TR75), and recommended
a "functional brain imging study.” (TR76). Such a "study" was not
done. (TR77). Crown did not talk with Dr. Barnard, who eval uated
Cherry at the time of the offense, nor did Crown want any
information from Dr. Barnard. (TR77-79). Crown described the

"basic scenario" of this crime as "M. Cherry and others were

“On page 15 of his brief, Cherry clains that the nunerical
category describing Crown's diagnosis is 310.1. That category is
"personal ity change due to [general medical condition]". Diagnostic
and Statistical Manual - Fourth Edition at 800.

13



involved in nowing | awns and apparently at one of the client's
homes two people were found nurdered.” (TR80). Crown also "knew'
that Cherry had been using cocai ne and drinking at the tine of the
crinme. (TR81). However, Crown testified that no aspects of this
crime indicated that it had been planned. (TR81). He believes that
despite the facts, which were that Cherry went "to a house in the
m ddl e of the night after announcing to his girlfriend, |I'm going
to go get sonme noney, cut the phone line outside the house,
remove[d] the jalousie wi ndows, enter[ed] the honme and then beats
to death the elderly victimin a hone," this crinme is a "random
act." (TR81). Crown has not reviewed the transcript of Cherry's
capital trial, and does not know what Cherry's testinony at trial
was. (TR82).

According to Dr. Crown, Cherry's 1Q "mtigates" against the
di agnosi s of anti-social personality disorder.® (TR83). Crown nade
no effort to determne the facts and circunstances of the crine for

whi ch Cherry was convicted and sentenced to death. (TR84-85).

According to Dr. Cr own, he used the TInternational
Classification of Disease System No. 9. (TR86). The reason for
that is because the Diagnostic and Statistical Manual - Fourth

Edition is "only for descriptive information." (TR86). According

SCtown identified no literature supporting that statenent.

14



to Dr. Crown, anti-social personality disorder "is sonething that
woul d apply as a gross diagnosis |label to many trial |awers, as an
exanple, it's a catch-all description for people who tend to assune
things that aren't necessarily true." (TR87). Despite conceding
that Cherry fits all of the criteria for a diagnosis of anti-soci al
personality disorder, Crown persisted in refusing to agree that
such a diagnosis could, under any circunstances, be correct.
(TR87).% Crown testified, without any support fromany literature,
that a diagnosis of anti-social personality disorder "is
i nappropriate when soneone has been found to have organic brain
damage." (TR90).

Crown accepted Cherry's assertion that he had never suffered
any injuries that could cause organic brain danage. (TR94-95).
Crown was informed by counsel for Cherry that "other people"” were
involved in the nmurders. (TR95). According to Dr. Crown, even
t hough he does not know the source of the "information" regarding
other participants, he is convinced that Cherry was under the
substantial dom nation of another person, and that he was under
"extreme duress."” (TR96-97). The fact that Cherry di sposed of his

bl ood- spattered shoes after the crine, and, even if Cherry had told

5Cherry fits virtually all of the diagnostic criteria set out
in the Diagnostic and Statistical Manual - Fourth Edition for a
di agnosi s of anti-social personality disorder. (TR87-90).

15



Crown that he had thrown away the evidence to avoi d being caught,
woul d not, according to Crown, indicate any planning on Cherry's
part. (TR100-101). Crowmn works generally for the defense in
capital cases. (TR105-106). Crown testified that the defendant is
of "borderline" intelligence according to the definition of nental
retardation promulgated by the Anerican Association of Mental
Def i ci enci es. (TR109) .7 According to Dr. Crown, anti-social
personality disorder "is a disorder that's obviated when there is
a di agnosis of brain damage." (TR114). Wile Crown testified that
Cherry suffered from "toxi c exposure,” he was unable to identify
any pesticides, herbicides, or other toxic substances to which
Cherry was exposed. (TR119-120). No chem cal testing was conducted
to determ ne whether any toxic chemcals were present in Cherry's
body. (TR120-121). Cherry is not nentally retarded. (TR129).
Lenox WIllianms testified about his experiences working at the
Dozi er School for Boys from June of 1960 until 1986. (TR142-151).
Wl lians renenbers Cherry being an i nmate at Dozi er School (TR144),
but had very limted contact wth him (TR151). Cherry was at the

Dozi er School in 1962. (TR154). A nunber of people who have been

‘Crowmn continued to state that he does not recognize the
Diagnostic and Statistical Manual as authoritative. (TR111).
Neur opsychol ogi sts, which Crown professes to be, do not, according
to Crown, recognize the DSM (R111).
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sent to Dozier School did not go on to nurder anyone. (TR154).
Cherry was a discipline problem while at Dozier School, and, had
WIllians been called to testify at Cherry's trial, that would have
been a necessary part of his testinony. (TR154-55).

Sylvester Hill grew up with Cherry in the Deland, Florida
area. (TR161). Hill testified about the circunstances of Cherry's
upbringing. (TR162-171). Hill has quite a few fel ony convictions
and, at the tinme of the nurders giving rise to this case, was in
prison. (TR172-174). In 1992, H Il had provided a one-page
affidavit setting out information known to himregarding Cherry's
early life. (TR174-176). Mich of the information HIl testified
about in the evidentiary hearing is not in the affidavit because,
at the tinme that affidavit was executed, H || was on crack cocai ne.
(TR176). HIll's nother frequently fed Cherry, and frequently
encouraged him to stay out of trouble and not violate the |aw.
(TR191- 192) .

Levester Hi Il has known Cherry since 1960. (TR194). He al so
testified concerning Cherry's background and early life. (TRL95-
203). Levester is Sylvester HIl's brother. (TR203). Accordingto
Levester, Cherry was frequently having problens, and was
"constantly being abused."” (TR205-206). Levester observed Cherry

[iving through nine strai ght years of abuse by his father beginning
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in 1960. (TR207).8 Levester has been in and out of correctiona
facilities since 1964, and has been convicted of felonies on four
occasions. (TR209-210). Levester's parents took care of Cherry,
and encouraged himto stay out of trouble. (TR213).

Ann Marie Luke is the sister of Sylvester and Levester Hill
(TR236; 241). Luke knows Cherry from having grown up with himin
Del and, Fl orida. Luke renenbers knowing that Cherry was in
trouble, but not what it was about. (TR243). Cherry's nother was
a nice woman who tried to take care of him as best she could.
(TR244). Luke's nother and father also tried to help Cherry and
make sure that he stayed out of trouble. (TR244).

Legertha Henry knew Cherry as a child, even though she was
fifteen to sixteen years older than Cherry. (TR265). She testified
about Cherry's background and early life in Deland, Florida.
(TR266-274). She saw Cherry on occasi ons, and nade home visits to
his famly in connection with her enpl oynent with HRS. (TR27; 275).
She never saw Cherry being beaten, and never saw him acting
i nproperly. (TR 276). She knows that he spent tine in a "detention
facility," but does not know what sort of crine he commtted.

(TR277). Cherry's father was a hard worker. (TR278).

8Cherry was at Dozier School in 1962 (TR154), and his father
died in February of 1967. (R361).
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Dr. George Barnard was appointed by the Court to perform a
psychiatric evaluation of Cherry. (TR317). Dr. Barnard is a
psychiatrist, not a psychologist, and, in response to his request
for background information, did receive various information
concerning Cherry. (TR318-319). Subsequent to the tine of trial,
Dr. Barnard received additional information from current defense
counsel. (TR320). Based upon his evaluation of Cherry at the tine
of trial, as supplenented by the additional materials provided to
him his opinion is that Cherry is a person of borderline
intelligence with a history of substance abuse who would be
classified as anti-social personality disordered individual.
(TR321). Dr. Barnard is of the further opinion that Cherry does
not qualify for any statutory nmental health mtigating factors.
(TR322). At the tinme of his initial evaluation of Cherry, he was
aware of Cherry's history of child abuse. (TR322).°

Cherry engaged in a detail ed discussion about the crinme, and
was insistent that he had an alibi for the crinme, and that he did
not kill anyone. (TR324). At the time Dr. Barnard eval uated
Cherry, he was thirty-six years of age -- his father had di ed when

Cherry was si xteen. (TR325-326). Cherry specifically denied use of

Cherry infornmed Dr. Barnard that his father had a bad tenper
and that he had been beaten and dragged about by a chain by his
father. (TR323-24).
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crack cocaine at the tine of the nurders giving rise to this case.
(TR327). Cherry does not neet the criteria for a diagnosis of
retardation, and suffers from no deficiencies in his ability to
engage i n |l ong range pl anni ng. (TR328-29). However, based upon al
of the evidence now available to Dr. Barnard, he is of the opinion
that Cherry is an anti-social personality disordered individual
(TR332) . 1°

Paul i ne Powel | testified that she knew Cherry fromel enentary
school. (TR352). She testified concerning Cherry's background and
early life in Deland, Florida. (TR352-54). She was not cl ose
personal friends with Cherry, and, in fact, "just knew who he was."
(TR 354-55). She knew not hi ng about his crimnal history, and did

not know how many tines he had been convicted of a crinme. (TR355-

56) .

John Hill also grewup with Cherry. (TR357-58). Sylvester and
Levester H Il are John Hill"'s brothers -- John Hill also has been
convicted of two felonies. (TR365-66). The renmai nder of John
Hll's testinony essentially mrrored that of his brothers. (TR367-
78) .

Hettie Mabry Cherry is married to the defendant. (TR379-80).

Whet her or not an individual suffers from brain damage does
not preclude a finding of anti-social personality disorder.
(TR336) .
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She described Cherry as a "good man." (TR380).1' Prior to her
testinmony, the wtness |ast saw her husband sone fourteen to
fifteen years previously. (TR390-91). This w tness has been
convicted of three or four felonies. (TR401).

Reat ha Mae Henry, who knows Cherry and his nother, testified
that Cherry's nother suffered from epilepsy. (TR407-408). Henry
further testified that Cherry's nother died of tuberculosis.
(TR408). This witness observed Ms. Cherry having one epileptic
sei zure. (TR410).

Sandra Henry testified that she knew Cherry for about two
years when he was a boyfriend of her cousin. (TR412). Thi s
Wi tness's cousin is Lorainne Nelons, who testified against Cherry
at his capital trial.

Ber ni ce Shi pman net Cherry for the first tinme in 1967 when she
resided in Deland. (TR 432-33). She testified about Cherry's
treatnent by his father while he was grow ng up. (TR434-436). This
wtness is the sister of Sylvester and Levester Hill. (TR441).
Sonetinme during the 1980's, Cherry resided wth this witness's

not her. (TR442).

“This witness testified that Cherry was "sexual |y assaul t ed"
by his father. (TR389). That information was not nentioned until
the evidentiary hearing, even though the wtness had been
previously interviewed by investigators working for the defendant.
(TR386) .
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Joseph Fludd |ived next door to Cherry, and has known himfor
many years. (TR462-63). He testified regardi ng his observati ons of
Cherry during his growi ng up years. (TR463-65). This w tness noved
to Deland, Florida in 1965, and, in 1967, Cherry's father died.
(TR471). Cherry's nother did not beat him and seened to | ove both
of her sons and tried to care for them (TR472).

The deposition testinony of Dai sy Mae Gandy, Bertie Fludd, and
Inell Gandy was al so received. That testinony briefly described
Cherry's background and early life.

The record on appeal was certified as conplete and transmtted
on July 15, 1997. Cherry's initial brief was filed on May 13,
1998.

SUMMARY OF THE ARGUMENT

The Rule 3.850 trial court properly denied relief on the
i neffective assi stance of penalty phase counsel claim findingthat
Cherry would not provide potential mtigation witnesses to him
despite being aware of the dire circunstances confronting him
Mor eover, none of the "mtigation" that has been "found" since the
inposition of Cherry's death sentence is particularly conpelling,
and, noreover, none of that testinony establishes the existence of
any statutory mtigating circunstances. Cherry cannot prove

deficient performance on the part of trial counsel, nor can he
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denonstrate prejudice, as required by Strickland v. Washington.

The trial court properly found Cherry's claim of an
i nconpetent nental state evaluation at trial to be procedurally
barred because it could have been but was not raised on direct
appeal . Moreover, that claimis neritless because, as the Rule
3.850 court found, the "evidence" upon which it is based is wholly
specul ati ve.

Cherry's clains of ineffectiveness of counsel for "failure to
obj ect during the penalty phase of his trial" are not a basis for
relief because those clainms were held to be procedurally barred by
this Court in the 1995 opinion issued in this case.

The trial court correctly denied Cherry's "Mtions to
Per petuate Testinony" because those notions were filed in an
untinmely fashion, as well as because there has been no show ng t hat
any wi tness was "unavail able” within the nmeani ng of the applicable
Rul e of Crim nal Procedure.

ARGUMENT
I. THE INEFFECTIVE ASSISTANCE OF COUNSEL CLAIM

On pages 42-70 of his brief, Cherry argues that the trial
court erroneously found that he received effective assistance of
counsel at the penalty phase of his capital trial. For the reasons

set out below, the Grcuit Court correctly decided this issue, and
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the denial of relief should be affirnmed in all respects.

The basis of Cherry's claim as framed in his post-conviction
notion and decided by the Crcuit Court, is that counsel "was
deficient by failing to investigate for readily available
mtigating evidence, and his failure to present such evidence at
penal ty phase, deprived" Cherry of his right to effective counsel.
(R1725). In support of this claim Cherry argued that the foll ow ng
"mtigation" could have been but was not presented:

1. Defendant is nentally retarded; 2. Defendant suffers

fromorgani ¢ brain damage; 3. Def endant was subjected to

physi cal and psychol ogi cal abuse while he was a child; 4.

many  of Defendant's relatives were inpoverished

al coholics which doonmed the Defendant to a chil dhood of

poverty and racial discrimnation; 5. Defendant's

upbri ngi ng made t he Def endant dependent on al cohol, crack
cocai ne and ot her psychoactive substances; 6. the | ack of

"soci al services" for poor blacks of his nental condition

and | ack of education led to his spending al nost all of

hi s adol escence in juvenile facilities, where he received

nei t her treatnment nor education, but only brutalization.
(R1726). The trial court denied relief on this claim and that
ruling should be affirnmed in all respects.

The Legal Standard

The standard by which clains of ineffective assistance of
counsel are evaluated is the well-known Strickland v. Washington,
466 U.S. 668, 687 (1984), standard, in which the United States
Suprene Court held that:

First, the def endant nust showthat counsel's performance
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was deficient. This requires show ng that counsel nade

errors so serious that counsel was not functioning as the

' counsel’ guaranteed the defendant by the Sixth

Amendnent. Second, the defendant nust show that the

deficient performance prejudiced the defense. This

requi res showi ng that counsel's errors were so serious as

to deprive the defendant of a fair trial, a trial whose

result is reliable.
See also, Maxwell v. Wainwright, 490 So.2d 927, 932 (Fla. 1986).
That standard is in the conjunctive, and, unless the defendant can
establish both deficient performance and prejudice, he is not
entitled to relief. Maxwell, supra. |In order to establish the
deficiency prong of Strickland, the defendant nust establish that
counsel 's performance fell outside the wi de range of professionally
conpetent assistance. Strickland, supra, at 688. The prejudice
prong of the standard is established by a showing that there is a
reasonable probability that "but-for counsel's unprofessional
errors, the result of the proceeding would have been different."
1d., at 694. Mreover, contrary to Cherry's suggestion, the
Strickland standard is not an outcone-determ native one. |nstead,
that standard eval uates whether or not the proceeding itself was
unfair or unreliable. Lockhart v. Fretwell, 506 U.S. 364 (1993). As
the Fretwell Court enphasized, "[t]o set aside a conviction or
sentence sol ely because the outcone woul d have been different but

for counsel's error nmay grant the defendant a windfall to which the

| aw does not entitle him" 1d., at 843.
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Review of trial counsel's performance is highly deferential,
especially where matters of trial strategy are concerned.
Strickland, supra, at 689-90. Extensive scrutiny and second-
guessing of attorney performance is not appropriate, and the
anal ysis of any claim of ineffective assistance of counsel nust
begin with "a strong presunption that counsel's conduct falls
within the w de range of reasonable professional assistance.”
Strickland, supra, at 689. A defendant is "not entitled to perfect
or error-free counsel, only to reasonably effective counsel."”
Waterhouse v. State, 522 So.2d 341, 343 (Fla. 1988). Even if the
def endant establishes that a nore thorough i nvestigation m ght have
been conducted, and even if that investigation mght have been
fruitful. That showng does not establish that counsel's
performance fell outside of the wi de range of reasonably effective
assi stance. Burger v. Kemp, 483 U. S. 776, 794 (1987).

"A fair assessnent of attorney performance requires that that
every effort be made to elimnate the distorting effects of
hi ndsi ght, to reconstruct the circunstances of counsel's chall enged
conduct, and to evaluate the conduct fromcounsel's perspective at
the time." Francis v. State, 529 So.2d 670, 672 n. 4 (Fla. 1988).
The ultimate question is not what the best | awer woul d have done,

nor is it what nost good | awyers woul d have done -- the questionis
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only whether a conpetent attorney reasonably could have acted as
this one did given the sane circunstances. See, White v.
Singletary, 972 F.2d 1218, 1220-1221 (11th Cr. 1992). That
standard is a high one, with the result that the "cases in which
habeas petitioners can properly prevail on the ground of
i neffective assistance of counsel are few and far between." Rogers
v. Zant, 13 F. 3d 384, 486 (11th Cr. 1994). Cherry cannot carry his
burden of proof, and the Circuit Court's denial of relief on
i neffective assi stance of counsel grounds should be affirnmed in al
respects.

The Circuit Court's Findings Should be Affirnmed??

As set out at page 22, above, Cherry's Rule 3.850 notion
al l eged that he could prove six specific matters in "mtigation."
At the conclusion of the hearing, evidence had presented on only
two of those six clainms: that Cherry has "organic brain damage",
and that Cherry was abused as a child. The other matters all eged
in the notion were either affirmatively disproven, or were not the
subj ect of evidence that was presented bel ow

In denying relief on this claim the Rule 3.850 trial court

made the following findings, which are well supported by the

12The facts of this case, including the defense expert and the
concl usions reached by him are very simlar to Kokal v. Dugger
No. 73,102 (Fla. 07/16/98). See pp 33-35, bel ow
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record. First, the trial court found that the testinony of Cherry's
hand- pi cked nental state expert, Dr. Crown, was based on no nore
than speculation by that witness in reaching his "concl usions”
regardi ng fetal al cohol syndrone, organic brain damage, and nent al
retardation. (RL726). As that court pointed out, Dr. Crown opi ned
that Cherry is "borderline retarded" (instead of being truly
"retarded") because he has an 1Qof 74. 1d., at n. 1. Crown further
testified that Cherry does not suffer fromAnti-Social Personality
D sorder because he was abused as a child. I1d. Crown offered no
support for that opinion, and it is evidence of his extrene bias in
favor of the defendant that he was wlling to testify in a way that
has no support in any of the literature regarded as authoritative
by menbers of his profession. In fact, Crown testified that the
sort of paper-and-pencil tests enployed by neuropsychol ogists are
nmore accurate in the detection of organic brain damage than are
nmedi cal tests such as MRI's, CAT scans, and PET scans. (R124-25).1

Dr. Barnard is a psychiatrist who evaluated Cherry at the tine

of his capital trial. (R1727). Dr. Barnard testified at the

BThis testinony is inconsistent with the Court's Hoskins v.
State, 702 So.2d 202 (Fla. 1997), decision. |In fact, Fundamentals
of Human Neuropsychology, 4th Edition, Kol b and Wi shaw, poi nts out
that "in the 1990's, the technology of MR, PET, and nechanic and
el ectrical recor di ng procedur es makes many of t he
neur opsychol ogi cal assessnent tests unnecessary." Id.,at 627.
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evidentiary hearing that Cherry fell into the borderline range of
intellectual function, and fit the diagnostic criteria for Anti-
social Personality Disorder. (R1727). Dr. Barnard did not testify
at Cherry's trial -- his witten report was introduced into
evi dence at the penalty phase. (R1727). That report is attached to
the Crcuit Court's order denying relief as "Appendix A". (R1743-
46). As the trial court found, the strategy of introducing that
report into evidence deprived the State of the opportunity to
subject it to cross-examnation. (R1727). Such a strategy is
certainly reasonabl e, because, had Dr. Barnard been called to the
stand during Cherry's trial, the diagnosis of anti-social
personality disorder would have been placed before the jury.
Thompson v. Nagle, 118 F.3d 1442 (11th G r. 1997). Counsel cannot
be legitimately criticized for not informng the jury that his
client is a psychopath, because such a diagnosis is anything but
mtigating. See, e.g., Harris v. Pulley, 885 F.2d 1354, 1381 (9th
Cir. 1988); see also, Elledge v. State, 706 So.2d 1340, 1347 (Fl a.
1997) .

Further, contrary to Cherry's assertion that Crown's testinony
was "uncontradicted", Dr. Barnard testified that Cherry is neither
organically brain damaged nor nentally retarded, and, even if he

was, such woul d not preclude a di agnosis of Anti-social Personality
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Di sorder, contrary to Crown's unsupported statenent. (R1728). Dr.
Barnard, who evaluated Cherry closest in tine to the offenses at
issue, still maintains the opinion, even taking into account
further information about Cherry, that he is an individual of
borderline intelligence (but not nentally retarded) who is Anti-
social Personality Disordered. (R1728). |In Dr. Barnard' s opinion,
no statutory mtigators are applicable to Cherry. (R1728). Dr

Barnard' s report, which was pl aced i nto evi dence (and presunptively
considered by the jury, contrary to Cherry's suggesti on on page 60
of his brief), summarized the "child abuse" to which Cherry was
subj ected, and any further information concerning that subject
woul d be cunul ative. Cherry's new found claimof al cohol and drug
use at the tinme of the offense is wholly inconsistent with the
testinmony of Cherry hinself, as the trial court found. (R1729).
Li kew se, such a theory is inconsistent with the facts related to
Dr. Barnard by the defendant. (R1743). As the trial court further
found, attenpting to convince the jury that non-statutory
mtigation existed in the formof al cohol and drug use at the tine
of the offense would be inconsistent with the circunstances of the

crime -- it is unreasonable to argue, as Cherry now does, that

1“As the Circuit Court found, Cherry deni ed substance abuse to
Dr. Barnard and during his testinony at trial. (RL732). That deni al
is fatal to any reliance on an "intoxication defense", as well as
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counsel was ineffective because he did not pursue a theory that
was inconsistent with all of the other facts. (R1729).

Trial counsel also testified that Cherry consistently
mai nt ai ned his innocence of the crinmes at issue, and, even though
the possibility of a death sentence was di scussed, Cherry refused
to provide the names of potential mtigation wtnesses despite
repeated requests for such information. (R1729). Counsel made the
best of what can best be described as a bad situation, and the fact
that Cherry received a sentence of death neans only that that is
the sentence he deserved, not that counsel was constitutionally
i neffective. See, Rose v. State, 617 So.2d 291 (Fla. 1993). To the
extent that Cherry presented "evidence" beyond that contained in
Dr. Barnard's report, that material is nerely cunmulative to the
facts set out in Dr. Barnard's report, which was before the jury.
As the trial court found, counsel was not ineffective for not
presenting that cumul ative information, especially in light of the
negative information that would have acconpanied it and Cherry's
continuing claimof innocence. (R1729-30). Cherry has not carried
his burden of proof as to either prong of the Strickland standard,

and is not entitled to relief.

effectively destroying any claimthat substance abuse exists as a
mtigator.
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Despite the hyperbolic nature of Cherry's brief, the trial
court properly found that trial counsel did not render ineffective
assi stance of counsel. Cherry's argunents to the contrary are based
upon out - of - context quotations fromthe testi nony of Cherry's tri al
counsel and are no nore than ad hominem abuse directed toward
counsel. The true facts, as the trial court found, are that Cherry
would not provide information to counsel regarding potential
mtigation beyond that contained in the report prepared by Dr.
Barnard. \Whether or not Cherry was cooperative wth the
psychiatrist, and he apparently was, is not the point. Cherry
refused to provide mtigation information to counsel. The two are
not the same, and one is not nutually exclusive of the other

contrary to Cherry's apparent belief. In any event, the "new
mtigation' is cumulative to that contained in Dr. Barnard's
report, which was considered by the jury.

Moreover, none of the "mtigation" that has now been
"devel oped" is particularly conpelling. To the extent that thereis
evi dence that Cherry was abused as a child, regardl ess of whatever
synpathy value is found in that evidence, the fact is that the
"abuser" had been dead for 18 years at the tinme of the nmurders. The

val ue of such evidence is, at nost, mnimal, and it was before the

jury, anyway.
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On pages 48-49 of his brief, Cherry asserts that he
"qualifies" for three statutory mtigators based upon t he testinony
of Dr. Crown: that he suffered froman extrene nental or enotional
di sturbance at the tine of the of fense, that he acted under extrene
duress or under the substantial dom nation of another person, and
that his capacity to appreciate the crimnality of his conduct or
to conformhis conduct to the requirenents of | awwas substantially
inmpaired. According to Cherry, the opinion testinony to that
effect, and the test results supporting it, are "totally
unrebutted."” Despite Cherry's claim of support for the statutory
mental mtigators, such is sinply not correct. As the trial court
found, Dr. Barnard, who evaluated Cherry at the time of trial,
testified that, even with further background information on Cherry,
there are no statutory nental mitigators in this case.?® (R1728).
O course, the determ nation of whether a mtigating circunstance
exists is the responsibility of the sentencing judge. Wwyatt v.
State, 641 So.2d 355 (Fla. 1994); see, e.g., Niebert v. State, 574
So.2d 1059 (Fla. 1990); cCampbell v. State, 571 So.2d 415 (Fla.

1990). Disagreenent with the trial court, which is all Cherry

Of course, opinion testinobny as to the existence of
mtigation carries little weight when there are no supporting
facts. Gudinas v. State, 693 So.2d 953 (Fla. 1997); walls v.
State, 641 So.2d 381 (Fla. 1994).
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argues, is not a basis for relief. Floyd v. State, 497 So.2d 1211
(Fla. 1986); Quince v. State, 414 So.2d 185 (Fla. 1987). The trial
court's denial of post-conviction relief should be affirnmed in al
respects.

On pages 49-62 of his brief, Cherry discusses various non-
statutory mtigation which, he clainms, was proven. However, that
portion on the brief msses the point: that "mtigation" was
contained in Dr. Barnard' s report, which was presented to the jury,
as the trial court found. (RLl730). Because that "mtigation" is
merely cunul ative to that which was presented at the penalty phase
of Cherry's trial, counsel's perfornmance was not deficient, and
Cherry is not entitled to relief on ineffective assistance of
counsel grounds. The nost that Cherry has done is prove that
present counsel would have tried the case differently. That is not
the standard by which ineffectiveness clains are eval uated, and
Cherry has not carried his burden of proof.

In addition to failing to establish deficient perfornmance,
Cherry cannot denonstrate that he was prejudiced, as he nust to
prevail under Strickland. The evidence of the brutal nurder at
i ssue was, sinply put, overwhel m ng. See pages 1-4, above. None of
the "mtigation" at issue, even assumng that it should have been

put before the jury, is sufficient to mtigate the brutal nurder of



an elderly victimin her own hone. None of that "evidence" is
sufficient to in any way aneliorate Cherry's guilt, and, because
that is so, there is no prejudice. See, Tafero v. State, 459 So. 2d
1034 (Fla. 1984). Death is the appropriate sentence in this case.

On pages 64-70, Cherry argues that the trial court appliedthe
wrong |egal standard when it denied relief on the ineffective
assi stance of counsel claim Precisely howthe trial court failed
to apply the proper |egal standard is not explained -- apparently

Cherry believes that the trial court's use of the phrases

"probably,"” "highly likely," and "denonstrate that the outcone of
the proceedings would have resulted in a different result”
denonstrate a msapplication of the Strickland v. Washington
st andard. However, as set out at pages 22-25, above, the Strickland
standard is not an outcone-determ native one. Instead, that
standard focuses on whether there is a reasonable probability of a
different result in the proceeding, which is defined as a
"probability sufficient to underm ne confidence in the outcone."
Strickland, supra. Moreover, it is not enough for the defendant to
establish that sone error occurred -- unless the error rendered t he
result of the proceeding unfair, there is no basis for relief,

because to do otherwi se would grant the defendant a wi ndfall when

he was not prejudiced. Lockhart v. Fretwell, 506 U.S. 364 (1993).



Cherry has not nmet the standard that he nust in order to be
entitled to relief.

To the extent that Cherry attacks the trial court's concl usion
that his hand-picked nmental state expert did not use any fornal
"testing evaluation® to reach his diagnosis of "nental
retardation", it appears that Crown i gnored t he "adaptive function”
conponent of the definition of retardation. (R109-10). To the
extent that Cherry conpl ains about the trial court's statenent that
the nmental state expert conducted no "physical tests" even though
t he evi dence was t hat "neuropsychol ogical testing is nore sensitive
t han any other formof testing for brain damage", the trial court's
statenent regarding the propriety of conducting such physical
testing is in accord with this Court's decision in Hoskins v.
State, 702 So.2d 202 (Fla. 1997), where this Court renanded the
proceeding so that the type of testing referred to by the trial
court could be conducted. ' Mreover, Dr. Crown disagrees with the
Diagnostic and Statistical Manual -- Fourth Edition, even though
that is one of the leading treatises in the field of psychol ogy.

(R1728) .1 Further, throughout his brief, Cherry is referred to as

*ovi ousl y Dr . Crown t hi nks t hat hi s met hod of
neur opsychol ogi cal testing is nore accurate and di scrim nating than
does this court. See, Hoskins. See also, note 11, above.

Dr. Crown elected to rely on another definition of nental
retardati on which was nore favorable to the defendant under the
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"borderline retarded.” Under the DSM IV (and all prior versions of
the DSM, there is no such thing as "borderline retardation."?®
DSM 1V at 45, 684. Dr. Crown's use of such a m sleading (and non-
exi stent) phrase is yet another exanple of his bias in favor of the
defendant. Dr. Crown further erroneously testified that Cherry
coul d not be di agnosed as an Anti - Soci al Personality because he had
been abused as a child and because he suffers from"organic brain
damage”. There is no support in the psychological literature for
such a statement, and, in fact, such statenent is plainly
incorrect. DSM IV at 648-49.

To the extent that further discussion of this issue is
necessary, the trial court correctly resolved the conflicts in the
testinony, and correctly credited Dr. Barnard over Dr. Crown®. The
trial court expressly (and correctly) found that, even taking into
account the "new' information about Cherry, Dr. Barnard' s opinions
and conclusions did not change. (R1728). That finding of fact is

supported by the evidence, and should be affirned.

particular facts of this case.

8The correct phrase is "borderline intellectual functioning."
DSM IV at 684.

¥Dr. Crown's bias against the State was readily apparent, and
was evi denced by comrents such as "Lawyers suffer from ASPD'. The
crimnal conponents of such a diagnosis nmake that very unlikely.
See, DSM |V at 649-50.
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To the extent that Cherry clains, on pages 68-70 of his brief,
that the trial court erred in finding that Cherry would not
communicate with trial counsel regarding potential mtigation
W t nesses, the testinony of trial counsel speaks for itself. (R31-
33). That finding by the trial court is correct in all respects.?°
Finally, this caseis, in many respects, the functional equival ent
of Kokal v. Dugger, No. 73,102 (Fla. 07/16/98), with the difference
being that there is no deficiency in counsel's performance. The
trial court's denial of relief should be affirned.

II. THE INCOMPETENT MENTAL STATE EXPERT CLAIM

On pages 70-78 of his brief, Cherry argues that he is entitled
to relief because he did not receive a "conpetent” nental state
evaluation and because counsel was ineffective for not
i nvestigating and providing background information to the nental
state expert. The rule 3.850 trial court denied relief on this
claim on alternative grounds, and that disposition should be
affirmed in all respects.

The first reason that the inconpetent nental state expert

2On pages 69-70 of his brief, Cherry sets out a hyperbolic
recitation of the "evidence" that could have been presented in
mtigation. As set out above, such evidence is cunulative. To the
extent that such listing states that Cherry's nother chased him
wth a knife "in the fit of an epileptic seizure", such is
physi cal |y i npossi bl e.
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claimis not a basis for relief is that it is procedurally barred
because it could have been but was not raised on direct appeal
Doyle v. State, 526 So.2d 909, 911 (Fla. 1988). The trial court
i nposed that procedural bar, and that ruling should be affirnmed in
all respects. (R1731).2%

The second reason that this claimis not a basis for relief is
because the "evidence" of organic brain damage and nental
retardation is, as the trial court found, specul ative. (R1730).
There has been no show ng that an expert coul d have been | ocat ed at
the time of trial who would have testified as did the collatera
attack expert, and that failure of proof is fatal to Cherry's
claim See, Kokal v. Dugger, No. 73,102 (Fla. 07/16/98) ; Elledge v.
Dugger, 823 F.3d 1439 (11th Cr. 1987); Horsley v. Alabama, 45 F. 3d
1486 (11th Cr. 1995). Moreover, the defendant is not entitled to
a psychiatrist of his own choosing or liking, and clearly is not
constitutionally entitled to a favorable psychiatric opinion. Ake
v. Oklahoma, 470 U.S. 68 (1985).

In his brief, Cherry argues that trial counsel was ineffective
for not providing background material to the trial nental state

expert and for not requesting nental state assistance for penalty

21Cherry does not address the procedural bar in his Initial
Brief.
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phase use. As the trial court properly found, trial counsel
consulted with the nental state expert and introduced his witten
report into evidence at the penalty phase of Cherry's trial.
(R1731). As set out at pages 25-34, above, the additional
"evidence" offered at the rule 3.850 hearing is, at nost,
cunmul ative to that contained within that report, which went to the
jury without cross-exam nation. (R1731). As Dr. Barnard (the tri al
expert) testified, none of the "additional" information about
Cherry affected his professional opinion. (R321-323). Because that
is the case, Cherry cannot establish prejudice.??

On pages 73-74 of his brief, Cherry enunerates a nunber of
matters to which Dr. Barnard testified during the post-conviction
heari ng. However, those matters are all cunulative to the matters
contained in Dr. Barnard's witten report with the exception of the
claimthat Cherry was intoxicated at the tine of the nurders. As
the trial court found, any claimof intoxicationis rebutted by the
testinmony of Cherry hinsel f22 and by the circunstances of the crine.

(R1731). Cherry's theory of the case was that he was i nnocent, and,

22To the extent that Cherry conpl ains, on page 72 of his brief,
that Dr. Barnard conducted no testing, that statenent is nothing
nore than gratuitous criticism It is axiomatic that psychiatrists,
like Dr. Barnard, do not conduct paper-and-pencil testing.

2Cherry deni ed substance abuse to Dr. Barnard and when he
testified. (R1732 at n. 8).
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because that is so, an intoxication defense woul d have been total ly
inconsistent wwth the rest of the defense case, either as a guilt
phase theory or at the penalty phase as "mtigation." Cherry's
argunent places great weight on the theoretical "perfect" penalty
phase as envisioned by his present attorneys. However, perfection
is not required, nor is it the standard by which counsel's
performance i s eval uated. Waterhouse v. State, 522 So.2d 341, 343
(Fla. 1988).

The theory advanced by present counsel fails to take into
account thereality of the situation -- Cherry was charged with t he
brutal rmurder of two elderly persons, a crinme which, under the best
of circunstances, presents a difficult case for mtigation. It
would not be in Cherry's interest to change to an intoxication
theory of defense at the penalty phase after wunsuccessfully
attenpting to convince the jury that he was innocent. Such a
strat egy woul d not have been successful, and it certainly cannot be
said that no reasonable | awer woul d have deci ded not to use such
a theory. Wwaters v. Thomas, 46 F.3d 1506 (11th Cr. 1995). The
fact is that there are certain cases that sinply cannot be won, and
this is one of those cases. Clisby v. Alabama, 26 F.3d 1054 (11th

Cr. 1994). The trial court properly denied relief on this claim
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and that decision should be affirmed in all respects.?

III. THE "FAILURE TO OBJECT"
INEFFECTIVENESS CLAIMS

On pages 79-89 of his brief, Cherry raises several clains of
i neffective assistance of counsel based upon trial counsel's
"failure" to object to various matters during the penalty phase of
Cherry's trial?. For the reasons set out below, none of those
"clainms" is a basis for reversal of the trial court's denial of
relief.

O the specifications of ineffective assi stance of counsel set
out in footnote 12, below, the all egati on concerning the "doubling"
of aggravators was rai sed and addressed on direct appeal, as the
trial court found. (RLl734); Cherry v. State, 544 So.2d at 187. This
Court found that inproper doubling of the during the course of a

burglary and comm tted for pecuni ary gai n aggravators had occurred,

24Cherry places great reliance on Starr v. Lockhart, 23 F.3d
1280 (8th Gr. 1994). That decision is not binding on this Court,
and is of no value to Cherry because it does not state the |aw
accurately.

2°The specifications of ineffectiveness are: failure to object
to all aggravators; failure to object to "doubling" of aggravators;
failure to object to the heinous, atrocious, or cruel jury
instruction; failure to object to instructions that "placed the
burden” on Cherry to prove that mtigators outwei ghed aggravators;
failure to object to an anti-synpathy jury instruction; failure to
object to a jury instruction that allowed "non-statutory
aggravators" to be found; and failure to object "to a host of
i nproper comrents made by the prosecutor during closing argunent.”
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but that death was still the appropriate sentence. 1d. Cherry is
not entitled to relitigate an issue that this Court resolved on
direct appeal by pleading it in the guise of a claimof ineffective
assi stance of counsel. Medina v. State, 573 So.2d 293, 295 (Fl a.
1990). The trial court properly denied relief on this clam
(R1733).

Insofar as the other clains contained in this issue are
concerned, this Court held those clains procedurally barred inits
1995 opinion?. Cherry v. State, 659 So. 2d at 1071 n. 1, 1072
Because that is true, and because Cherry has not even suggested how
that disposition is erroneous (other than that he does not |like the
result), there is no basis for further discussion of issues which
have al ready been decided. The trial court's denial of relief on
these clains, while perhaps reaching farther than necessary, is
correct and should be affirnmed in all respects.

IV. THE DENIAL OF THE MOTIONS TO
PERPETUATE TESTIMONY

On pages 89-91 of his brief, Cherry argues that the trial
court erred to reversal when it denied his notions to perpetuate

the testinmony of three expert witnesses: Dr. Gen Caddy, Dr. Kris

26The summary denial of the ineffective assistance of counsel
conponents of those clains was also affirmed by this Court. Cherry
v. State, 659 So.2d at 1072.
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Sperry, and Dr. Diane Lavate. The notions at issue were filed in
open court during the Decenber, 1996 hearing. (RL710-19). The tri al
court denied those notions. (TR475). For the reasons set out
bel ow, that ruling was not an abuse of discretion, and should be
affirmed in all respects?.

The notion to perpetuate testinony at issue in Cherry's appeal
fromthe denial of rule 3.850 relief was filed near the end of the
evidentiary hearing conducted by the circuit court. In fact, only
two wtnesses testified after the filing of that notion, and one of
t hose witnesses (Joe Fludd) was a person clainmed to be unavail abl e
inthe notion at issue.? (R1711). At best, the tim ng of Cherry's
motion is highly suspect, and, obviously was cal culated to del ay
the proceedings by seeking |eave to perpetuate the testinony of
W t nesses whose wher eabouts were unknown. Further, under the clear
| anguage of Florida Rule of Criminal Procedure 3.190(j), the trial

court had the discretion to deny the notion as untinely because

2I'n his brief, Cherry refers to the notion to perpetuate as
a "renewed" notion. That s an incorrect and msleading
| abel . (R1710). VWhile it is true that a notion to perpetuate had
been filed previously, that notion was based upon the clained
unavailability of certain witnesses for an August hearing. That
heari ng was continued. (R166). The notion at issue was a whol |y new
nmotion that Cherry held back until the hearing was practically
concl uded.

28Fl udd was the last witness to testify, and he took the stand
shortly after the filing of the notion at issue. (TR462).
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such application was nmade within 10 days of the trial date. Because
the three expert wtnesses at issue were retained by Cherry's
attorney and were obviously neither hostile nor reluctant
W tnesses, it is hardly an abuse of discretion to deny a notion to
perpetuate testinony when such is filed at the end of trial and
seeks to perpetuate the testinony of partisan experts who have not
even been subpoenaed. Cherry has made no show ng that any of the
W tnesses were unavail able, has shown only that he made no effort
to secure the attendance of the wtnesses, and has, in fact,
denonstrated a deliberate strategy of making no effort to secure
the attendance of hand-pi cked experts and then conpl ai ni ng about
his own failings?®. There is no basis for relief to be found in this
issue, and the trial court should be affirmed in all respects. Pope
v. State, 441 So.2d 1073, 1076 (Fla. 1983); Palmieri v. State, 411
So.2d 985 (Fla., 3d DCA 1982).
CONCLUSI ON
Based upon the foregoing, the Grcuit Court's denial of relief

shoul d be affirnmed in all respects.

2Cherry made no effort to utilize the provisions of § 942. 03,
Fla. Stat., to secure the attendance of any of the w tnesses at
issue. He did, however, utilize that procedure to secure the
attendance of trial counsel. (R189-94). Qoviously, Cherry was aware
of the proper procedure, and chose not to use it in an effort to
secure sone advant age.
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