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PRELIMINARY STATEMENT

Appel lant will utilize the sanme abbreviations as those
contained in his Initial Brief. Appellee's Answer Brief wll be
referred to by "Ans. Br.," followed by the appropriate page
nunber (s).



TABLE OF CONTENTS

PRELI M NARY STATEMENT .

TABLE OF CONTENTS .

TABLE OF AUTHORI TI ES

STATEMENT OF THE CASE .
SUMVARY OF ARGUMENTS | N REPLY .
ARGUVMENT |

THE TRI AL COURT ERRED | N DENYI NG APPELLANT' S CLAI M5 OF
| NEFFECTI VE ASSI STANCE OF PENALTY PHASE COUNSEL

ARGUVENT | |

THE TRI AL COURT ERRED | N DENYlI NG APPELLANT' S CLAI M5
THAT HE WAS DENI ED A COVPETENT MENTAL HEALTH EVALUATI ON
AND THAT COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO

| NVESTI GATE AND PROVI DE THE MENTAL HEALTH EVALUATOR

W TH BACKGROUND | NFORMATI ON AND FOR FAI LI NG TO OBTAI N
ANY EVALUATI ON OF APPELLANT' S ORGANI C BRAI N FUNCTI ONI NG

ARGUMENTS Il & IV
CONCLUSI ON

15
22
23



TABLE OF AUTHORITIES

Page

Ake v. k|l ahonm,

105 S.¢t. 1087 (1985 . . . . . . . . . . . . . . . . . 16
Baxter v. Thonms,

45 F.3d 1501 (11th Cr. 1995 . . . . . . . . . . . . . 14
Bl anco v. Singletary,

943 F.2d 1477 (11th Cr. 1991) . . . . . . . . . . . . . 12
Buford v. State,

570 So.2d 923 (Fla. 19900 . . . . . . . . . . . . . . . 20
Caruso v. State,

645 So.2d 389 (Fla. 1994) . . . . . . . . . . . . . . . 17
Cherry v. State,

659 So. 2d 1069 (Fla. 1995 . . . . . . . . . . . . . . . 4
Hegwood v. State,

575 So.2d 170 (Fla. 1991) . . . . . . . . . . . . . . . 20
Reilly v. State,

601 So.2d 222 (Fla. 1992) . . . . . . . . . . . . . . . 20
Rose v. State,

675 So.2d 567 (Fla. 1996¢) . . . . . . . . . . . . . 13, 14
Scott v. State,

603 So.2d 1275 (Fla. 1992) . . . . . . . . . . . . . . . 20
Strickland v. Washi ngt on,

104 S.Ct. 2052 (21984) . . . . . . . . . . . . . . ... 11

Thonpson v. Wi nwi ght,
787 F.2d 1447 (11th Gir. 1986) . . . . . . . . . . . . . 1




STATEMENT OF THE CASE AND FACTS

Appel l ant relies upon the Statenment of the Case and Facts as
contained in his Initial Brief. Regarding footnote 4 on page 12
of the Answer Brief, appellee erroneously refers to a DSM IV
category. Appellant was referring to the Internationa
Classification of D seases, 9th Revision (1CD9), Category 310,
whi ch reads, in relevant part, as foll ows:

310 Specific nonpsychotic mental disorders
due to organic brain damage

EXCLUDES neuroses, personality
disorders, or other nonpsychotic conditions
occurring in a form similar

to that seen with functional disorders

but in association with a physical
condition (300.0-300.9, 301.0-301.9)

310.0 Frontal lobe syndrome

310.1 Organic personality syndrome

310.2 Postconcussion syndrome

Clearly, each category relates to nonpsychotic nental
di sorders due to organi c brain damage whi ch excl ude personality
di sorders, and Dr. Crown referred to appellant's condition as
Frontal Lobe Syndrome (PC-Tr. 113).

Regardi ng the governnent's assertion that appellant is an
antisocial personality, Dr. Crown testified that diagnosing such
in the face of organic brain danmage woul d be |ike "saying that
soneone can't read and then recogni zing they are blind" (PC Tr.
87) and that such a "diagnostic |abel is inappropriate when
sonmeone has been found to have organic brain damage" (PC Tr. 90).
Beyond rel ying upon the ICD-9 (which excludes personality

di sorders if organic brain damage is found to exist), Dr. Crown



al so grounded his opinions on the "full body of
neur opsychological literature [which] indicates that a person
devel ops neuropsychol ogi cal consequences as a result of their
hi story, sonething has happened to themthat creates those
differences" (PC-Tr. 91). Dr. Crown was accepted by the
government, w thout objection, as an expert in clinical
psychol ogy, forensic psychol ogy, and neuropsychol ogy (PC Tr. 57).
M. MIller's testinony contained no reference to introducing
the psychiatric report to avoid cross exam nation of Dr. Barnard
by the prosecutor. This conclusion was fashioned by the trial
court despite M. MIller's inability to recall admtting the
report (PC-Tr. 34), his belief that it did not contain
nonstatutory mtigators (PC-Tr. 36), and the fact that the report
was never mentioned in trial counsel's penalty phase cl osing

ar gunent .



SUMMARY OF ARGUMENTS IN REPLY

M. Cherry proved his postconviction clainms. M. Cherry's
i nexperienced and unqualified trial counsel did not investigate
and prepare for penalty phase of the trial. Trial counsel, void
of strategy, presented a patently ineffective penalty phase.
None of the excuses offered by the governnment overcone the
conclusion that there is a reasonable probability that but for
M. Cherry's trial attorney's unprofessional errors,
the result of the capital sentencing proceedi ng woul d have been
different.

M. Cherry was deprived of a conpetent nental health expert
despite the government placing his nental state at issue for
pur poses of penalty phase. Trial counsel neither requested a
penal ty phase nental health expert nor devel oped the conpetency
expert into a mtigation witness. Trial counsel did not
understand statutory and nonstatutory mtigation, particularly
mental health mtigation. Trial counsel should have known M.
Cherry was of borderline intelligence.

M. Cherry is entitled to resentencing before a jury with
the effective assistance of a qualified capital trial attorney.
This Court can have no confidence in the outcone of the prior

sent enci ng proceedi ng.



ARGUMENT I
THE TRIAL COURT ERRED IN DENYING APPELLANT'S
CLAIMS OF INEFFECTIVE ASSISTANCE OF PENALTY
PHASE COUNSEL
Appel | ee fixates upon the precise allegations in M.
Cherry's postconviction notion and ignores both this Court's
opi nion remanding this case and the mtigation evidence presented
during the evidentiary hearing. As specified on pages 2 and 3 of
appellant's Initial Brief, this Court fully understood and
specified M. Cherry's mtigation clains in the prior opinion.
These clains were proved during the postconviction hearing.
M. Cherry clained trial counsel "presented practically no
mtigating evidence at the penalty phase other than a single
four-page psychiatric report which was introduced w thout further

argunment or comment." Cherry v. State, 659 So. 2d 1069, 1074

(Fla. 1995). This allegation is proved. Despite trial counsel's
inability to recall the penalty phase in M. Cherry's case, he
ultimately admtted he called no penalty phase w tnesses (PC Tr.
20,22). Trial counsel had no nenory of introducing the
psychiatric report (PCTr. 34), but the penalty phase transcript
proves that Dr. Barnard' s report was the only evidence presented.
However, the record al so establishes that the report was not
argued to the jury by anyone other than the prosecutor, that it
was not linked to mtigating circunstances, statutory or

ot herwi se, and that no mtigating circunstances were argued as

applicable by trial counsel. Trial counsel never offered a



strategic explanation for introducing, but not arguing, the
psychiatric report.

The extensive mtigation discussed in this Court's opinion
has been proved as well:

(a) Abject poverty: M. Cherry wore clothes given to him by

nei ghbors and they were often dirty, the Cherry famly never had
any food and Roger would steal food or get it from nei ghbors, he
often sl ept under his house, Roger was ridiculed for obtaining
food fromdunpsters, he was smashed in the nouth by a classmate
for eating out of the trash, and was generally raised in poverty
(PC-Tr. 165-167, 170, 199, 204-214, 239-240, 353-354, 361, 374,
Exh. 3, Depo. at 6-7, Exh. 4, Depo. at 8-9). This mtigating
factor was proved and has been found mtigating in other cases
(Initial Brief at 53-54).

(b) Severe abuse and neglect: M. Cherry's father was a

brutal and abusive man; his nother was a neglectful alcoholic.
Every lay wtness testifying bel ow established this in glaring
detail. This mitigation was overwhel m ngly established! and has

been declared mtigating in other cases (Ilnitial Brief at 52,

! The governnent, consistent with both the prosecutor and
trial court below, urges this Court to ignore or assign only
m ni mal wei ght to the uncontested egregi ous abuse suffered by M.
Cherry in his childhood on the basis that the primary abuser had
di ed years before the crines. If it is, in fact, scientifically
acceptabl e to consider the adverse inpact of child abuse to be
diluted by the passage of tine, it is surely appropriate to
consider the severity of the abuse in making this determ nation.
M. Cherry was severely abused and this should have been
consi der ed.



54). Further, Dr. Barnard opined that M. Cherry's history of
severe nmental and physical abuse was mtigating (PCR2. 2128).

(c) Wtnessing extrene violence as a child: Roger's father

beat Roger's nother and shot both her and a man in front of

Roger. This incident "seened to ness with his mnd" (Exh. 3,
Depo. at 6). Roger saw "Shorty" die fromhaving his throat cut
(Exh. 3, Depo. at 28). As virtually every w tness established,
M. Cherry's nother was severely and regularly beaten by his
father and he was exposed to this throughout his childhood. This
mtigating factor was proved.

(d) Institutionalization as a child: M. Cherry was sent to

Dozi er School for Boys and Lenox WIllians, a retired
psychol ogi st, specifically remenbered Roger and testified to the
conditions at the school. Dozier was a segregated and brutal
institution (PCTr. 143-154). This mtigating circunmstance was
est abl i shed.

(e) Mental health mitigation: (i) organic brain damage; (ii)

hi story supports both statutory and nonstatutory mtigating
circunstances; (iii) nmental retardation; (iv) inconpetency at
time of trial; and (v) intoxication at the time of the offense.

O these five factors, it is submtted that Dr. Crown provided
unrebutted conpetent, substantial evidence in support of organic
brai n damage and of statutory and nonstatutory nental health
mtigators. Both Dr. Crown and Dr. Barnard agree that M. Cherry
is of borderline intelligence or borderline retarded, with an

|. Q between 72 and 78 (PC-R2. 2129). There was sone evi dence of



cocai ne and al cohol use during the relevant tinme period and a

hi story of abuse of such substances (PC-R2. 2128). There was |ay
W tness testinony establishing that M. Cherry huffed gasoline as
achild (PCTr. 169-170, 196-197). Dr. Crown opined that three
statutory nental health mtigators were applicable and the trial
jury should have been allowed to consider such testinmony. It is
submtted that nental health mtigation was proved consi stent
with this Court's sunmmary of the clains.

Trial counsel commtted errors of conm ssion and omi ssion
during the penalty phase: he hired no nental health mtigation
expert; he conducted no i ndependent mitigation investigation
despite having an investigator; he presented no penalty phase
W t nesses; he admtted a conpetency report; he failed to give the
jury a context for the report or link it wwth any statutory or
nonstatutory mtigating factors; and he engaged in a brief
Bi bl i cal closing argunment which was contrary to | aw.

The governnment makes four unsupported assertions regarding
this claim (a) M. Cherry was uncooperative with trial counsel
so this excuses the deficient penalty phase; (b) all evidence
admtted during the evidentiary hearing was cunul ative to the
contents of the four page psychiatric report admtted during
penalty phase trial; (c) Dr. Crown is a biased, "hand-picked"
expert and therefore his testinony nust be sumarily rejected,;
and (d) the mtigation testinony was "not particularly
conpelling" (Ans. Br. at 20-21, 30). Wile there is a tane

attenpt to ascribe strategy to the deficient penalty



presentation, this argunent fails precisely because trial counsel
was so befuddl ed regarding what he did during M. Cherry's trial.

The governnent's claimthat the mtigation presented bel ow
was "not particularly conpelling” (Ans. Br. 20-21, 30) is
rebutted by the evidence. Appellant relies upon the Statenent of
Case and Facts in his Initial Brief as nore than adequate to
rebut this remarkabl e assertion. The governnment hopes to have
this Court conclude on the front end that there is no prejudice
because it knows trial counsel's penalty phase performance was
deficient. Since the postconviction evidence establishes that
trial counsel could have presented, through investigation and a
confidential expert, evidence in support of three statutory
mtigating factors, evidence which woul d have diluted aggravating
ci rcunst ances, and evi dence of numerous nonstatutory mtigating
circunstances, prejudice is proved; particularly where the jury
was but three votes away fromrecomending |ife sentences.

The governnent clains M. MIller was rendered ineffective by
his client. This convenient claimof |lack of cooperation is
untrustworthy. M. MIller renmenbered virtually nothing about
Roger Cherry's trial and was either wong or had no recall about
nost factual matters, including whether he introduced Dr.
Barnard's report and whether he called any w tnesses. He
resisted returning to Florida as a witness and didn't bother to
review anything in preparation for his testinony. The
"testinony" relied upon is based upon | eadi ng, suggestive

questioning by the prosecutor. M. MIller self-generated very



little and sinply agreed with the prosecutor's |eadi ng questions
when it suited him M. MIller was appointed to represent M.
Cherry and this trial was his one and only capital case (PC Tr.
8). He has not been doing crimnal cases since (PCTr. 16).

M. MIller frequently contradicted hinself. Initially, his
di scussions with M. Cherry were "adequate in terns of
comruni cati on goi ng back and forth between us" and he viewed M.
Cherry "as an intelligent man" (PC-Tr. 30). Then, he was "unabl e
to obtain information fromM. Cherry" (PC-Tr. 31). What cannot
be contested is that M. MIler contacted no one other than M.
Cherry; no famly nenbers, no neighbors, no people who knew him
during his formative years, no teachers (PC-Tr. 12). He acquired
no records on his client. This occurred despite M. Mller's
belief that "it was [his] obligation to mtigate M. Cherry's
sentence any way [he] could" (PC-Tr. 17). Wat cannot be
contested is M. MIller had at |east six nonths to prepare the
case (PC-Tr. 27), but he did not investigate, discover or present
a single witness in mtigation for his client (PCTr. 20-22). He
did not hire a penalty phase nental health expert, because he
didn't know how and opted to play expert hinself by deciding M.
Cherry was "an intelligent man" despite an |I.Q now known to be
between 72 and 78 (PC-Tr. 10, 13). |It's clear that M. Ml ler
didn't know how to prepare and communi cate with a conpetency
expert. Despite Dr. Barnard' s request, he got nothing from M.
Cherry's | awer other than discovery materials and there was

never any discussion between | awyer and psychiatri st regarding



t he exam (PC-R2. 2105-2106; PC-Tr. 36). Al M. MIller gleaned
fromthe witten psychiatric report was that "Barnard passed hinf

(PCG-Tr. 34) and that it did not contain any nonstatutory

mtigators (PCTr. 36)(enphasis supplied). The governnment cannot
have it both ways. It cannot be argued that MIler was
conpetent, but M. Cherry obstructed him when the | awer doesn't
understand mtigating factors. The governnent cannot rely on a
psychiatric report as constituting all-enconpassing mtigation
when the trial attorney considered it to contain no nonstatutory
mtigators. This al so precludes the governnment from arguing that
the mtigation presented during the evidentiary hearing is nerely
cunul ative to the report. M. MIller had deficient know edge of
nonstatutory or statutory factors in Florida, chose to ignore
them and cornered hinmself into presenting an i nconprehensible
argunent, lacking in facts to support legally recognized
mtigating circunstances.

Appel l ant submits the record contains no conpetent,
substanti al evidence establishing M. Cherry was uncooperati ve.
He cooperated with Dr. Barnard and revealed mtigating
information (PC-R2. 2116-2118). Dr. Barnard's report was
available to trial counsel pre-trial and he did absolutely
nothing to investigate the contents of, expand upon, give life
to, or link the report with established mtigating circunstances.

Al ternatively, assumng sone inability to comrunicate
between M. Cherry and M. Mller, the record fails to establish

that M. Cherry gave "counsel reason to believe that pursuing

10



certain investigations would be fruitless or even harnful"” such
that M. Mller's failure to investigate is insulated from

chal l enge. Strickland v. Washington, 104 S.C. 2052, 2066 (1984).

Lawers have an independent duty to investigate and may not
"blindly follow' the conmands or suggestions of their clients.

Thonpson v. Wainwight, 787 F.2d 1447 (11th Cr. 1986). The

| awyer first must evaluate potential avenues of investigation and
defense and advise the client of those offering possible nerit.
Id., at 1451. M. MIler never investigated, so he could not
advise M. Cherry of his options. As in Thonpson, M. Mller's
decision not to investigate, purportedly due to M. Cherry's
failure or inability to disclose mtigation information, cannot
excuse his failure to conduct any investigation of M. Cherry's
background for possible mtigating evidence. |d.

Appel lant's trial counsel was deficient in that he failed to
recogni ze his client's borderline intelligence and concl uded t hat
he was "an intelligent man" (PC-Tr. 30). He conpounded the error
by failing to develop information regarding his client and
providing it to Dr. Barnard. Doing so would have opened the door
to the truth. Dr. Barnard testified below that having sufficient
collateral data regarding M. Cherry convinced himhe was w ong
in his evaluation of M. Cherry's intelligence pre-trial and that
he is of "limted intelligence, in my opinion probably borderline
intelligence" (PC-Tr. 341), and qualifies for numerous
nonstatutory mtigating circunstances. "An attorney has expanded

duti es when representing a client whose condition prevents him

11



from exercising proper judgnent." Thonpson, 787 F.2d at 1451;
see, Blanco v. Singletary, 943 F.2d 1477, 1502 (11th Cr. 1991).

For an inexperienced attorney preparing for his first and only
capital case to blindly rely upon the purported utterances of a
borderline retarded client and conduct no penalty phase
investigation falls outside the scope of reasonably professional
assistance. A sinple followup, wth an avail abl e investigator
(PC-Tr. 11), of Dr. Barnard's psychiatric report (during which
M. Cherry was candid and open regarding his history) would have
| ed counsel to all or nost of the evidence discovered in
postconvi ction; evidence that M. MIller clainmd he wanted to
know al |l about (PC Tr. 49-50).

The governnent delights in castigating Dr. Barry Crown and
di sm ssing his opinions on the basis that he is a biased, "hand-
pi cked" expert witness. Wen Dr. Crown's education, training,
and qualifications were established and he was offered as an
expert in the fields of clinical psychol ogy, forensic psychol ogy,
and neuropsychol ogy, the prosecutor's only response was "No
problem"” (PC-Tr. 57). Dr. Crown's qualifications, including
being a certified forensic evaluator pursuant to Florida | aw, are
detailed in the record and his curriculumvitae was admtted into
evi dence. He was no nore "hand-pi cked" or biased than any
confidential expert hired by any party to a | egal controversy to
offer scientifically substantiated opi nions. The governnent's
| ack of understanding of the use of ICD-9 and the concl usions

based thereon does not establish any deficiency in Dr. Crown's

12



science. In fact, after reviewng formal psychol ogical test
results and other collateral data, Dr. Barnard agreed with Dr.
Crown regarding a nunber of nonstatutory mtigating factors,
including M. Cherry's borderline intelligence (PC Tr. 321, 326-
327). Dr. Barnard was not offered by M. Cherry as an expert to
corroborate Dr. Crown, but sinply to establish that M. Ml ler
did not adequately prepare him talk to him or request that he
be involved in mtigating M. Cherry's sentence. Dr. Barnard
never reevaluated M. Cherry and was never asked to serve as a
mtigation expert. His role was that of the conpetency eval uator
who nmade the wong call at the tinme of trial regarding M.
Cherry's level of intelligence. Dr. Barnard' s |ack of testinony
that statutory mtigating factors applied is likely due to
inability to diagnose organic brain damage (it is outside his
field) inability to admnister formal nmental health testing (this
is also outside of his field) and his limted access to
collateral data (PCTr. 319-320)(he relied upon dated material s
from VLRC) .

Dr. Ctown's testinony, in conjunction with Dr. Barnard's
revi sed opinions, establish that trial counsel should have been
on notice of mtigating nental health issues in M. Cherry's
case. Under such circunstances, reasonably effective
representation required counsel to investigate and present
i ndependent nental health mtigation through an expert wtness

during the penalty phase of M. Cherry's trial. See, Rose V.

13



State, 675 So.2d 567, 572-573 (Fla. 1996); Baxter v. Thomas, 45

F.3d 1501, 1513 (11th Cr. 1995).
Conspi cuously absent fromthe governnent's brief is any
rebuttal of M. Cherry's argunent that the instant case is

simlar to Rose v. State, 675 So.2d 567 (Fla. 1996), as asserted

on pages 55 through 58 of appellant's Initial Brief. Appellant
assunes the governnent possesses no credible answer. M.
MIller's assistance was deficient and M. Cherry has been
severely prejudiced.

Unfortunately, the instant case is yet another exanple of an
unqual i fied, inexperienced, and ineffective attorney being court-
appointed to represent a capital defendant and the result is an

unreliabl e death sentence. See, In Re: Amendnment to Florida Rul es

of Judicial Adm nistration--M ni mum Standards for Appointed

Counsel in Capital Cases, 711 So.2d 1148 (Fla. 1998)(Kogan, C. J.,

di ssenting)("...disproportionately |large nunber of errors caused
by i nexperienced attorneys appoi nted when public defenders are
unable to take the case"). M. Cherry submts that it has been
shown by reasonable probability that but for M. Mller's

unprof essional errors during M. Cherry's capital sentencing, the

result of the proceedi ngs woul d have been different. Strickland

V. Washington, 104 S.Ct. at 2068.

14



ARGUMENT II

THE TRIAL COURT ERRED IN DENYING APPELLANT'S
CLAIMS THAT HE WAS DENIED A COMPETENT MENTAL
HEALTH EVALUATION AND THAT COUNSEL WAS
INEFFECTIVE FOR FAILING TO INVESTIGATE AND
PROVIDE THE MENTAL HEALTH EVALUATOR WITH
BACKGROUND INFORMATION AND FOR FAILING TO
OBTAIN ANY EVALUATION OF APPELLANT'S ORGANIC
BRAIN FUNCTIONING.

As this Court acknow edged in Ragsdale v. State, Case No.

89,657, Slip Op., Cctober 15, 1998, deprivation of an effective
mental health expert "necessarily overlaps" with a clai m of
i neffective assistance of counsel due to failure to investigate
and introduce evidence in mtigation and such a claimis a proper
basis for an evidentiary hearing in postconviction. Slip Op., at
8. Thus, the trial court and governnent's application of a
procedural bar to this claimis contrary to | aw

Dr. Cown's testinony was for the nost part unrebutted and,
in inportant respects, corroborated by Dr. Barnard. Dr.
Barnard' s pre-hearing deposition, in addition to his testinony at
t he hearing, establishes that he believed that M. Cherry
qualified for powerful nonstatutory mtigating factors:
intoxication at the tinme of the offenses, crack and al cohol abuse
by history, severe nental and physical abuse, and borderline
intelligence (PCR2. 2128-2129). Further, although appell ant
di sputes the governnent's insinuation that he nust prove that the
specific mental health expert testifying in postconviction was
available for trial testinony, the record establishes that Dr.
Crown was practicing in Mam in 1986-1987 and avail able as a
confidential nmental health mtigation expert had appellant's

15



trial counsel contacted him (PC Tr. 108) and Dr. Barnard was

obvi ously avail abl e and woul d have been of substantial value as a
mtigation wwtness if properly informed of M. Cherry's history
and asked to review formal psychol ogi cal and/ or

neur opsychol ogi cal testing. Nevertheless, the issue is not

whet her a particul ar expert was available at the tine of trial,
but whether the collateral information upon which he relied and

t he opi nions he expressed in postconviction would support the
conclusion that a simlarly qualified expert could have relied
upon the sanme data and provided simlar opinions in support of
statutory and nonstatutory mtigating circunstances during

appel lant's penalty phase trial. Appellant submts that such
conclusion is warranted. Further, trial counsel was deficient in
failing to develop this data and provide it to a confidenti al
mental health mtigation expert. The record conclusively
establishes that no such data was provided to Dr. Barnard for his
conpet ency eval uation (PC-R2. 2105-2106) and that trial counsel
never requested that a nental health expert be appointed for
mtigation purposes. M. Cherry's nental state was at issue
during the penalty phase and he was denied the expert psychiatric

assi stance to which he was entitled. Ake v. Gkl ahomn, 105 S. C

1087 (1985). Due process requires provision of conpetent nental
heal th assistance as a matter of fundanental fairness and to
assure reliability. 1d.

The governnent's sinplistic approach to this case is best

denonstrated by the foll ow ng:

16



The theory advanced by present counsel fails
to take into account the reality of the
situation -- Cherry was charged with the
brutal nurder of two elderly persons, a crine
whi ch, under the best of circunstances,
presents a difficult case for mtigation. It
woul d not be in Cherry's best interest to
change to an intoxication theory of defense
at the penalty phase after unsuccessfully
attenpting to convince the jury that he was

i nnocent. Such a strategy would not have
been successful, and it certainly cannot be
said that no reasonable | awer woul d have
deci ded not to use such a theory [cite
deleted]. The fact is that there are certain
cases that sinply cannot be won, and this is
one of those cases [cite del eted].

(Ans. Br. at 38).

Thus, regarding prejudice, the governnment asserts that
appellant's was a "difficult case for mtigation," that
presenting substance abuse and intoxication in penalty phase

"woul d not have been successful,” and that the case absolutely
coul d not have been won. The governnent's assertion erroneously
assunmes that the nature of the crinme charged magically el evates
bad | awering to the status of trial strategy. The facts
confronted by trial counsel in a capital case are al ways
difficult, but they never justify unconditional surrender to the

gover nnent .

Caruso v. State, 645 So.2d 389 (Fla. 1994), denonstrates the

folly of the governnent's argunent. Caruso brutally nurdered his
el derly next door nei ghbors, a husband and wife, during a
burglary. The female victi mhad been stabbed in the upper back,
stabbed in the forehead above her eye, and beaten about her face.

The nmal e victi mhad been stabbed ten tines and had bl unt traum

17



and | acerations to the head. Caruso denied involvenent and, in
fact, got his nother to report the nurders and attenpted to cast
suspi ci on upon an unidentified black male. Caruso was charged
with the crines after substantial evidence was devel oped
inplicating him [d. at 392. Caruso did not testify during the
gui |t phase; the defense being that he did not commt the crines.
Id. at 393. During the penalty phase, the nedical exam ner
testified the victins were alive when attacked and experi enced
pain lasting as long as five mnutes for one victimand fifteen
m nutes for the other victim 1d. at 396. Again, Caruso did not
testify during the penalty phase.

What di stingui shes Caruso's case from appellant's is what
happened next: Caruso's attorney presented mtigation,
undoubt edl y devel oped over nonths of preparation, in the form of
famly and other |lay witnesses who testified that Caruso was a
decent fell ow except when on cocaine, witnesses who testified to
Caruso' s substance abuse and at |east inplied he was under the
i nfluence of narcotics during the relevant tine period, and,
inportantly, a clinical forensic psychol ogi st (who did not
personal | y exam ne Caruso, but reviewed his records and spoke
wi th those who knew hin) who testified that the nurders in
gquestion were commtted by either a sociopath or one in a drug-

i nduced rage. Id. The expert testified that Caruso had no
apparent history of sociopathy, but did have a substance abuse
hi story. The jury recomended life for both nurders by votes of

11-1. Although the trial court overrode one of the life
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recommendati ons and sentenced Caruso to death, this Court
reversed the override. The trial court found four aggravating
circunstances?, but this Court determ ned the mitigation
presented by trial counsel provided a reasonable basis for the
jury's life recomendations. 1d. at 397. One nust assune that
the nental health expert's testinony influenced both the trial
jury and this Court in sparing M. Caruso's life.

Was not M. Caruso's case a "difficult one for mtigation?"
Did not M. Caruso's lawer utilize an intoxication/substance
abuse theory in penalty phase despite claimng i nnocence during
guilt phase? D dn't the expert witness rely upon the history of
cocai ne dependency in providing critical mtigating testinony?
Despite the governnent's opinion, was not M. Caruso's |awer
"successful” in obtaining life recomendations and relief from
t he override death sentence? Ws not M. Caruso's case SO
simlar to appellant's that the governnent would consider it one
that "cannot be won"? Caruso aptly denonstrates the difficulty of
a case requires the lawer to anticipate a guilty verdict and
prepare with all due diligence for penalty phase. Life
recomendati ons can and shoul d be "won" where the mtigation is
strong, as in M. Cherry's case. It is submtted that had M.
Caruso's | awer surrendered to the governnment in penalty phase,
as did appellant's |awer, M. Caruso would likely find hinself

on death row.

2 Prior capital felony, in the course of a burglary, cold,
cal cul ated and preneditated, and hei nous, atrocious and cruel.
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A brief review of cases with atrocious facts, but
substantial mtigation such as that established during M.
Cherry's evidentiary hearing, denonstrates that conpetent
lawering will result in recomendations of |life sentences. Scott
v. State, 603 So.2d 1275 (Fla. 1992)(victim bl udgeoned with
bottl e and strangled with phone cord; five aggravating factors
and one statutory mtigating factor found by trial court;
override death sentence reversed due to age, difficult childhood,
borderline intelligence and brain danmage, immturity and
inmpulsivity, and ability to formcaring relationships); Reilly v.
State, 601 So.2d 222 (Fla. 1992)(sexual battery and nurder of a
four year old boy, involving nultiple |acerations, cut throat,
and forced oral sex; trial court overrode jury upon finding of
prior violent felony, in the course of sexual battery/aggravated
child abuse, and hei nous, atrocious and cruel, wth no
mtigation; reversed by this Court upon determ nation that |.Q
of 80, borderline retardation, brain inpairnent, ridicule due to
eye problem and stuttering problemfornmed reasonable basis for

life recommendation); Hegwood v. State, 575 So.2d 170 (Fl a.

1991) (tri ple hom ci de and robbery; override death sentences
reversed based upon age, childhood history, nmental health
testinmony regardi ng enotional and/or nental inpairnents); Buford
v. State, 570 So.2d 923 (Fla. 1990)(rape and nurder of a seven
year old girl; aggravating factors of in the course of a sexual
battery and hei nous, atrocious and cruel outwei ghed by age, |ack

of significant prior history, and abused, negl ected, and
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i npoveri shed chil dhood, drug and al cohol abuse, intoxication;
life recomendati on was reasonabl e and shoul d have been fol | owed
by trial court).

Appellant's trial counsel, for no strategic reason, failed
to request a confidential nental health mtigation expert, failed
to investigate, discover, and provide mtigation data to the
conpet ency expert who was appointed for pre-trial purposes, and
consequently M. Cherry was deprived of a conpetent nental health
expert during the penalty phase of his trial. The outconme of the

penalty phase is therefore wholly unreliable.
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ARGUMENTS III & IV
Appel l ant relies upon the argunents contained in his Initial

Brief.
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CONCLUSION

Based upon Appellant's Initial Brief, the foregoing
argunents, and the entire record on appeal in this cause, Roger
Lee Cherry respectfully urges this Court to grant hima
resentencing before a jury with the assistance of an effective

and qualified capital trial attorney.
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