IN THE SUPREME COURT OF FLORIDA

Supreme Court Case No. 90,645

EDWARD C. VINING, JR.,
Petitioner,

vs.

THE FLORIDA BAR,

Respondent.

ON PETITION FOR REVIEW

INITIAL BRIEF OF PETITIONER

EDWARD C. VINING, JR.

25 S.E. Second Avenue, Suite 527
Miami, Florida 33131
Telephone: 305/374-7684
Petitioner



TABLE OF CONTENTS

TABLE OF CONTENTS . . . . . . . . . . . . . . . .« . . . .. i
TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . .« . . .. i
PRELI M NARY STATEMENT . . . . . . . . . . . . .« . . .« .« . . . . . iii
STATEMENT OF THE CASE AND FACTS . . . . . . . . . . . . . . . . . 1
SUMMARY OF THE ARGUMENT . . . . . . . . . . . . . . .« . . . . .. 9
PO NT | . . o o o o o o e e e 10
PO NT Il . o o o oo e e 19
PONT I'IL . . o . o o . . . . . ... ... ... ... 25
PONT IV . . . . . . . . . . . . . .. ... ... 28
CONCLUSION . . . . . . . . . . . . . . . . ... ... ... 33
CERTIFI CATE OF SERVICE . . . . . . . . . . . . . .« .« .« .« . . . . 37

I NDEX TO APPENDI X TO INITIAL BRIEF . . . . . . . . . . . . . . . 38



The

Fl ori da Bar

TABLE OF AUTHORITIES

v. Clenent,

662

The

Fl ori da Bar

So.2d 690 (Fla. 1995)

v. Di anpond,

548

The

Fl ori da Bar

So.2d 11074 (Fla. 1989)

v. Maynard,

672

The

Fl ori da Bar

So.2d 530 (Fla. 1996)

v. Mbriber,

314

The

Fl ori da Bar

So.2d 145 (Fla. 1975)

v. Niles,

644

The

Fl ori da Bar

So.2d 504 (Fla. 1994)

V. Raynman,

238

The

Fl ori da Bar

So.2d 594 (Fla. 1970)

v. Rood,

583

The

Fl ori da Bar

So.2d 314 (Fla. 1993)

v. Thonson,

271

The

Fl ori da Bar

So.2d 758 (Fla. 1973)

v. Wnn,

208

wal |

So.2d 809 (Fla. 1968)

Bruckner, Greene & Manas, P.A.,

344 So0.2d 947 (Fla 3DCA 1977)

30,

31

31

16

30

30

30

30

17

17



PRELIMINARY STATEMENT

For the purposes of this brief, the follow ng persons/entities will be
referred to as foll ows:

1) Petitioner, Edward C. Vining, Jr., Respondent below, w Il be
referred to as "Vining."

2) The conpl aining party, Iliana Mchelson, will be referred to as
"M chel son”

The Bar proceedi ngs took place over two (2) days on February 6, 1998 and
on March 20, 1998. The transcripts from those proceedings are in four (4)
vol unes:

-Vols. | and |1, February 6, 1998, Pages 1 through 136 and pages 137

t hrough 318, respectively. References to the proceedings on the first

day, February 6, 1998, wll be nmade by using the follow ng: T.

2/6/1998 p.

-Vols. | and I1", March 20, 1998, Pages 1 through 160 and 161 through

260, respectively. References to the proceedings on the second day,

March 20, 1998, will be nmade by using the follow ng: T. 3/20/98 p.

"NOTE: The cover page to Vol. Il of the March 20, 1998

transcript (pages 161-260) contains the incorrect date of February 6,

1998.
Ref erences to the appendi x attached to/acconpanying this brief will be

desi gnated as "Appx."



STATEMENT OF THE CASE AND FACTS

Iliana M chel son was married to Mark M chel son, a | ocal Mam attorney,
and filed a petition for dissolution of marriage in 1992. Before she hired
Edward C. Vining, Jr. to represent her in those divorce proceedi ngs, she had
two prior attorneys representing her. M chel son engaged the |egal services
of Edward C. Vining, Jr. and entered into a witten agreenment with himdated
on July 15, 1992. (Bar Ex. 1, Appx. 44-45). That agreement contained a
provision that the initial retainer to be paid by M chel son woul d not be the
entire fee and that she would be given a bill for services at the tinme of the
term nati on of her representation by Vining. Under the agreenent M chel son
woul d al so be given credit for any fees and costs paid by her former husband,
Mark M chel son, if any.

The M chel son' s di vorce case was hotly contested and tried over a period
of several days in February, March and April of 1993 and culmnated in the
entry of a final judgnent entered June 1, 1993. Anpbng other things, that
final judgnment reserved jurisdictionto determi ne Mchelson's entitlenment, if
any, to an award of attorney's fees, suit noney and costs. (Appx. 29-36)

Fromthe date Vining was hired in July of 1992 until the final judgnent
was entered on June 1, 1993 - a period of approximtely one year -there were
numer ous depositions taken in the case, nunmerous hearings, extensive
producti on and docunmentary evidence produced and other tinme consum ng tasks
associated with the litigation as denmponstrated by Vining's time records
mar ked into evidence. (Appx. 16-28)

After final judgnent was entered, a petition for rehearing was filed on
behal f of M chel son on June 10, 1993 which generally conplained that the
| ower court failed to award alinony to M chel son who had been unenpl oyed f or

several years, failed to equitably distribute certain marital assets,



af forded skewed visitation to the non-custodial parent, and, instead of
affirmatively awarding attorney fees/costs to Mchelson, nerely reserved
jurisdiction for the purpose of determ ning Mchelson's entitlenment, if any,
to fees/costs [even in light of the trial court's finding that the husband
earned $9, 736 per nonth versus M chel son's inputed $1, 864 per nonth incone].
(Appx. 37-42) The lower court denied M chelson's petition for rehearing on
June 15, 1993. (Appx. 57) Wth the final judgnment in that form M chel son
was then faced with the possibly of being awarded no fees/costs if the trial
court found no entitlenent.

M chel son took an appeal from that final judgnent in an attenpt to
adj ust what she felt were the inequitable rulings by the trial court.
However, because she either had "second thoughts" or, nore |ikely, was
i nfluenced by some other party, M chel son decided not to pursue the appeal
On Novenber 24, 1993 Mchel son authorized Vining to file a notice of
di sm ssal of the appeal. (Appx. 54) By order dated Novenber 29, 1993 the
appel l ate court dism ssed the appeal. (Appx. 56)

At the bar proceedi ngs, Mchelson testified that when she asked Vi ning
about attorneys fees and costs, Vining assured her that nothing further was
owed (T. 2/6/98, p. 173). Mchelson also said that she understood that she
m ght not get any award of fees/costs from the dissolution court and that
t hat conversation between Vi ni ng and M chel son occurred right after the entry
of the final judgment, that one of the matters in the petition for rehearing
was the court's failure to award fees to M chel son wi thout any condition upon
it. (T. 2/6/98, p. 183-184). M chel son said that she had two | awers
representing her in her divorce case before hiring Vining and got rid of
them (T. 2/6/98, p.195) Mchelson said that she sent a check for $182.00
and that she considered it a final paynment to Vining (T. 2/6/98, p. 203)

M chel son testified that her understandi ng was that the retainer fee was the



total fee and it had been paid (T. 2/6/98, p. 213). In answer to the
question that she didn't owe Vining any more noney after she got the
settlenment fromMark M chel son, she stated that she did not have to share it
with Vining because he had al ready been paid and al so said that Vining told
her (in contravention of the provisions of the enploynent agreenent) that
M chel son did not owe Vining any nore noney and she said yes (T. 2/6/98, p
213-214). M chelson stated that the date of the understanding that the fee
was paid in full was "at the begi nning of when [Vining] started representing
me" and that the conversation about not owi ng any nore noney was during the
di vorce proceedings (T. 2/6/98, p. 214). M chel son testified that Vining
said all along between the period July, 1992 wuntil June of 1993 that
M chel son didn't owe him any nore noney (T. 2/6/98, p. 214) and that both
M chel son and her sister [Marianella Villa] asked (T. 2/6/98, p. 215). On
May 2, 1995, M chelson wote a letter to Vining enclosing a check for $182. 00
"which is the final paynent for ny | egal fees" and stating "I hereby request
that you let nme know i medi ately as to what action has been taken in this
matter, so it can be resolved as soon as possible"” [referring to the hearing
on attorney's fees]. (Appx. 10)

Thirty days later, with no further comrunication, on June 2, 1995
M chel son and her ex-husband, Mark M chel son, an attorney, entered into an
agreenent whereby Mark M chel son was to pay the sum of $12,000.00 to Iliana
M chel son as full and final paynent of her attorney's fees, suit noneys and
costs and that Mark M chelson would be totally and fully rel eased from any
and all clains for attorney's fees/costs by Iliana M chelson. (T. 2/6/98, p
213; Appx. 52) That docunment was prepared by Mark M chel son

On that sane date, June 2, 1995, Mark M chel son prepared a letter for
signature by his ex-wife directed to Vining advising Vining that Iliana

M chel son and her ex-husband, had totally settled the rei mbursenment of



attorney's fees and costs which | had previously requested you to pursue.
Pl ease do nothing further in connection with ny file. | forward to your
attention a check in the sum of $182.00 as full and final paynent for
attorney's fees and costs on May 3, 1995 that concludes any nonies owed to
you." (Appx. 11)

I n Novenber of 1993, after the entry of the June 1, 1993 final judgnent
and after M chel son di sm ssed her appeal, Mark M chel son's attorney, Cynthia
Greene, scheduled a hearing on the issue of Mchelson's entitlenent to and
anount of attorney's fees for hearing on Decenber 15, 1993. Ms. Greene | ater
cancel l ed that hearing. (T. 2/6/98, p. 210; Appx. 61)

At the Bar proceedings, Vining testified that M chel son instructed
Vining to | eave her ex-husband al one because she was negotiating with him
(T. 3/20/98, p. 211) Vining testified that those instructions were given
after the final hearing, after the petition for rehearing was filed, after
the petition for rehearing was deni ed, after the notice of appeal was filed,
and after M chel son authorized the dism ssal of her appeal. M chel son was
saying, in essence, "don't push this issue; I'mtrying to settle with ny
husband. ™ (T. 3/20/98, p. 212). Vining testified that in October of 1994, a
notion was filed on behalf of Mchelson to set the matter for a determ nation
of Mchelson's entitlenent to fees and costs as reserved in the final
judgnment. (Appx. 29-36) Vining also testified that M chel son knew that on
May 2, 1995 (T. 3/20/98, p. 210) and that M chel son then settled the case
with her ex-husband wi thout waiting for a hearing to be set as requested in
her letter and that settlement was on June 2, 1995.

At the Bar trial, Mark M chel son's attorney, Cynthia Geene, testified
that she had cancell ed the Decenber 15, 1993 hearing date on entitlenent to
fees, that visitation was the single nost inportant issue in the M chel son

di vorce case (T. 3/20/98, p. 90), that Mark M chel son negotiated with Iliana



M chel son [as to the fees/costs] at a tinme when she did not have an attorney
(T. 3/20/98, p. 89) and that Ms. Greene told Mark M chel son that he coul d get
hit for fees (T. 3/20/98, p. 88). Cynthia Greene testified that Mark
M chel son wanted a hearing and she advi sed Mark that he should sit tight and
argue | aches later. (T. 3/20/98, p. 84) Cynthia Greene also testified that
Iliana M chel son wanted to bring her sister [referring to Marianella Villa]
everywhere with her.

Iliana Mchelson testified that her sister [referring to Marianella
Villa] acconpanied her to all nmeetings with Vining as well as hearings and
depositions because, in her opinion, Vining was able to conmunicate better
with her sister than with her. (T. 2/6/98, p. 236)

After M chel son and her ex-husband ostensibly settled the issue of
fees/costs and after the fanobus June 2, 1995 letter to Vining advising that
he should not proceed any further, Vining sent a letter to M chel son dated
Septenmber 6, 1998. ((T. 3/20/98, p. 225-226) That letter referred to the
retainer already paid and that if Vining was correct in assumng that
M chel son and her ex-husband had reached an accord, the balance of the fees
owed to Vining exceeded $20,000.00. That letter suggested that if M chel son
would like to resolve the matter of fees between Vining and M chel son, she
should mail a check to Vining in the sum of $20,000.00 representing the
estimated outstanding fees giving credit for the retainer.! (Appx. 14-15)

Thereafter foll owed the fanmpbus conpl aint to the Bar which, although signed by

1 That letter also returned to M chel son her 5/1/95 check
in the sum of $182.00 which contained the neno that it was for
"final paynment." M chel son had been receiving a cost bill for the

appellate filing fee for sonme nonths that had a bal ance, after
partial paynent, of $182.00. M chelson apparently falls into the
category of those persons who are unable to nmake the distinction
bet ween "costs" and "fees" and felt that she could transforma cost
bill into fees by the stroke of her pen.
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Iliana M chel son, was really the product of Mark M chelson. (T. 2/6/98, p.
151)

Mark M chel son wote the letter dated June 2, 1995 advi sing that he and
Iliana M chel son had settled the i ssue of attorney's fees. Iliana M chel son
sai d she changed her mnd after the May 2, 1995 letter wherein she inquired
of Vining about what action was being taken and that she knew the fee issue
was not settled at that tinme and that was based upon her understanding that
the retainer was to be total fee and it was paid. (T. 2/6/98, p. 212)
M chel son further testified that the Septenmber 6, 1995 letter from Vining
triggered the Bar conplaint. The conplaint to the Bar was witten and typed
by Mark M chelson for Iliana M chelson's signature. [Iliana Mchelson also
testified that she did not know Vining's hourly rate (T. 2/6/98, p. 233).
M chel son candidly admtted that her prior |lawer, M. Rosenthal, did not
tell her what his hourly rate was. M chel son says that her sister [referring
to Marianella Villa] was present during all conferences with Vining including
conferences relating to the fee agreement (T. 2/6/98, p. 236). M chel son
al so said that she had to pay back her parents [from whom she borrowed the
initial retainer], that she had paid back the retainer (T. 2/6/98, p. 237-
238)2 and that she had nothing in witing to change the retai ner agreenent (T.
2/6/98, p. 243). In answer to the question by Vining "Do you think the final
judgnment was a conclusion [of Vining s representation]?" M chel son answer ed,
"l pretty much think that was at | east a concl usion of my divorce case, so --
" and that she did not think that Vining was representing her in any way on

May 2, 1995 (T. 2/6/98, p. 243).

2 At T. 2/6/98, p. 305, Mchelson's own nother, Nelly Villa
testified that her daughter had not repaid the | oan of $15, 000 for
the retainer fee contrary to M chel son's testinony.
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SUMMARY OF THE ARGUMENT

As to Point |, Vining argues that the referee should have granted his
motion in limne to exclude testinony regarding the attorney's fees dispute
that exists between M chel son and Vi ni ng.

As to Point 11, that the referee erred in finding that Vining failed to
schedule a hearing on his client's claim for attorney's fees within a
reasonabl e period of tine and in failing to keep contenporaneous records of
time spent on the case.

As to Point 111, Vining argues that the referee erred in finding that
Vining failed to render an accounting of tinme and charges accumul ated in
M chel son's case, failed to explain the basis or rate of Vining's fees and

failed to advise when retai ner sum has been used up
As to Point IV, Vining argues that the referee's recommendation of

di sbarnment is excessive and not called for under the circunstances of this

case.



POINT I
THE REFEREE COWM TTED ERROR IN FAILING TO GRANT
VINING S MOTION I N LI M NE PRI OR TO TAKI NG ANY TESTI -
MONY WHEN VI NI NG SOUGHT TO EXCLUDE ALL TESTI MONY
REGARDI NG THE ATTORNEY'S FEE DI SPUTE THAT EXI STED
BETWEEN THE COMPLAI NANT, | LI ANA M CHELSON, AND HI M
Froman exam nation of the matters before this Court, it is obvious that
the entire thrust of Iliana Mchelson's conplaint to the Bar [anmended
conmpl ai nt dated August 8, 1997) invol ves a di spute between M chel son and her
attorney, Vining, over the issue of whether or not M chel son may be i ndebted
to Vining for attorney's fees and unpai d/unrei nbursed costs over and above
the original retainer paid. (Appx. 58-60)
On February 6, 1998, Vining filed atinely nmotion in limne. (Appx. 63-
65) In that notion, Vining recited Mchel son's position that the retainer
fee called for under the July 15, 1992 agreenent (Bar Ex. 1; Appx. 44-45) had
been paid in full and that she had an "understandi ng”" with Vining that she
did not owe any further fees to him Based on that "understanding", and with
no independent, outside counsel or help to settle the remmining issues
reserved in the final judgment as to attorney's fees/costs, M chelson took it
upon herself with to negotiate directly with her ex-husband, Mark M chel son
(a local attorney who, by his own testinmony, practices in the area of
domestic relations). M chel son received the $12,000 for that endeavor
M chel son took the further position that she is not indebted to Vining for
any additional sumns. M chel son also wote to Vining on June 2, 1995 [a
letter also manufactured by Mark M chelson]. (Appx. 11)
Wt hout agreement of the parties, the Florida Bar is precluded from
determ ning the i ssue of attorney's fees between nenbers of the Bar and their
clients. During argunent on the notion in |limne, the Referee asked of Bar

counsel as to the propriety of the analogy in a DU case where a flat fee of



$5, 000 was quoted and paid and inquired as to the difference regarding the
non-refundabl e retainer fee in a DU analogy. (T. 2/6/98, p. 16)

Vining argued that M chelson's non-refundable retainer coupled wth
M chel son's own testinony that she "nodified" the agreement to the end that
t he $15,000 retainer was to be the entire fee effectively placed the Bar in
the position that any testinmony regarding time records, hourly rates,
settlenment letters in the formof a request for additional fees, etc., becane
nmoot .

M chel son canme to Vining July 15, 1992 and signed a retainer agreenent

(Bar Ex. 1; Appx. 44-45). Unli ke the conplicated retainer agreenents which
are standard by nost law firms, the retainer agreenent between Vining and
M chel son is sinple, plain, straightforward and unanbi guous. Under that
agreenment, M chel son agreed to pay Vining a non-refundable retainer fee of
$15, 000. 00. The agreenent al so contains the clear | anguage that the retainer
is not to be considered the entire fee and that either periodically, or at
the concl usion of the proceedings or at the tinme Vining's representation is
term nated, M chelson would be given a bill for services rendered. The
agreenment further set forth that a request for fees/costs would be made on
her behalf to the court for an award to by paid by her husband. The
agreenment cautioned that such an award is discretionary on the part of the
court and that any suns awarded by the court, if any, and actually paid by
her husband, would be credited to Mchelson's bill. M chel son accepted that
contract. (Appx. 44-45)

Paragraph 5 of the report of referee (Appx. 1-9) sets forth that there
was no hourly rate recited in the retainer agreenment. M chelson testified
that it was her understanding fromthe onset that the $15,000 retai ner was to
be the full fee and that there would be no further nonies paid to Vining as

a result of that arrangenment. (T. 2/6/98, p. 173)



On the other hand, Vining takes the position that the witten fee
agreenment contai ned the understandi ng between the parties and that if there
is no further witing or consideration for any change, the fee agreenent
stands in its present form as executed.

There i s obviously a dispute between M chel son and Vi ni ng regardi ng t he
terms of the fee agreenment and the nore conpelling question as to what, if
any, ampunts are still owed to Vining for his representation of M chel son
during the period July, 1992 to June 1, 1993 when the final judgnment was
ent ered.

This is as pure a fee dispute as can be envisioned and the Florida Bar
does not have the jurisdiction or authority to resolve the issue of a fee
di spute between an attorney and client.

Additionally, and of nore prejudicial inport to Vining, the referee
allowed testinmony to conme in regarding billings for fees, the hourly rate
which was not contained in the witten fee agreenment and, if the non-
refundable retainer is a set ampunt and if Mchelson is correct and the
original agreement for attorney's fees has been nodified, then under
M chel son's theory, the retainer anobunt now becones a fixed fee anount, and
then there would be no requirenment to keep time records or to communi cate an
hourly rate for the sinple reason that if Mchelson is correct, then there
will be no further fees regardl ess of whether there is an hourly rate or tinme
records kept.

The referee's failure to grant the notion in |imne and exclude the fee
di spute testinmony was error and has prejudiced Vining's presentation of his
defense that he violated no Bar rules. (motion denied at T. 2/6/98, p. 16)

Under paragraph 18 of the finding, the referee conments upon the fact
that regular cost billing information (Appx. 45-51) was sent to the client

and that "this seenms quite irregular to have such detailed cost billing with

10



no hourly billing Apparently, the Referee has not reconciled the
difference between fees and costs. Under the retainer agreenment, a clear

di stinction was made between fees and costs and further that the $15, 000. 00

retainer expressly did not include costs. Fees and costs are "different
ani mal s." Now the referee takes the position that the cost bills are
irregul ar because they do not contain hourly billings! Cost bills are not
supposed to contain hourly billings. The cost billing record inquiry which

shoul d have been precluded and was the subject matter of Vining's notion in
limne (Appx. 63-65) has further prejudiced Vining's case because the
agreenment does not call for billing records but only paynent of costs on an
on-going basis and that is the agreenment of the parties.

The referee further comments upon Vining's failure to produce "billing
records” until six weeks before trial and draws the conclusion that they were
manuf act ured sonetinme before the trial

The referee has obviously overlooked the fact that the Bar never
requested tine records fromVining. Rather, on July 3, 1997 the Bar directed
a request for production to Vining and took its typical "shot gun" approach
demandi ng "each and every docunent which [Vining] intends to use as an
exhibit at any hearing to be held in these proceedings."” (Appx. 68-69)

On July 18, 1997 Vining filed an objection to that request for
production arguing, anong other things, that such a broad and open-ended
request was premature, specul ative and. (Appx. 66-67) The referee heard
Vining' s objections on October 24, 1997 and granted them with the proviso
that Vining should determ ne the exhibits which he intends to use at trial
and thereafter he shall list themand produce themin a tinely fashion prior
to hearing.

About one month after the referee ruled upon Vining s objection, the

referee entered a pretrial order dated Novenber 20, 1997 which directed the
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parties to file witness lists, exhibits lists, etc., by a date certain. On
Decenmber 15, 1997 Vining conplied with that pretrial order by filing his
conmpliance with order setting cause for non-jury trial. In that pretria
conmpliance, Vining listed the various exhibits which he intended to use at
trial which included time records (item #33). For the referee to deny
the notion in limne and then to consider Mchelson's testinony that the
$15,0000 retainer fee was in fact the full fee and then to recommend a
violation of 4-1.3 that set forth that Vining failed to keep detailed and
cont enpor aneous written records of work done and time spent is inappropriate
and i nproper.?

M chel son settled the attorney's fee issue with her ex-husband on June
2, 1995 for the sum of $12,000 and was apparently satisfied with the result
because the court had reserved ruling on the issue of determning the wife's
entitlenent, if any, to an award of attorney's fees, suit noneys and costs
thereby placing Mchelson in a position where she could have received a
finding of the court that because of her enployment she was not entitled to
anything for attorney's fees and costs.

M chel son expended the $15, 0000 retainer fee and approxi mately $4, 000
in costs and was well aware of the anpunt that she had paid, was able to
negotiate a $12,000 vol untary contribution by her ex-husband contrary to the
Referee's coments that M chel son needed to have the results froma hearing
on the issue of attorney's fees in order to be in a position to reach a
settlenment determ nation with her fornmer husband.

Apparently, Mark M chel son was al so concerned because he testified that

he wanted the matter to cone to a conclusion ((T. 3/20/98, p. 19), and that

8 There is nothing in the record before this Court that
woul d support the referee's contention that contenporaneous tine
records were not kept. A nenber of Vining's staff testified to the
contrary at T. 3/20/98, p. 98-179.
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he approached his ex-wife and negotiated the fee paynent at a time when
Vining was representing Iliana M chel son

Thus, we have the ex-husband as an attorney negotiating the fees
directly with his ex-wife and paying the sum of $12,000 which apparently he
considered to be appropriate as to entitlenment and anount.

Mark M chel son then typed the letter of June 2, 1995 signed by Iliana
M chel son and directed to Vining advising that M chel son and her ex-husband
had settled the reinbursement of attorney's fees and costs and that Vining
was directed to do nothing further in connection with the file. (T. 3/20/98,
p. 45)

Mark M chel son then on Septenber 25, 1995 contributed to the form and

substance of the conplaint signed by Iliana M chelson to the Bar. Mar k
M chel son having typed sane for Iliana M chel son's signature. (T. 3/20/98,
p. 46)

None of the issues concerning the fee di spute should have been properly
before the referee because the Bar may not settle fee disputes.

In The Florida Bar v. Moriber, 314 So.2d 145 (Fla. 1975), the Suprene

Court held that:

The respondent contends that excessiveness cannot
be charged absent a showi ng of fraud or dishonesty.
This argunment is answered by Rule 11.02(4) of the
Integration Rule of The Florida Bar, which provides:

" Controversies as to the anount of
fees are not grounds for disciplinary proceed-
ings unless the anpunt demanded is clearly
excessive, extortionate or the demand is fraud-
ul ent." [Enphasis supplied]

* k%

In any event, even if we presume that the
cllent wer e an educated and experienced party dealing
at arms length with the respondent, it is our view
that an attorney may still be disciplined for over-
reachi ng where the fees charged are grossly dispro-
portionate to the services rendered. The argunents
presented by the respondent are without nmerit.

13



In the instant case, the Bar has not accused Vining of charging an
excessive fee. Mriber is on point and effectively holds that unless there
is a charge that the fee is clearly excessive, extortionate or the demand is
fraudul ent, then there is no basis for disciplinary proceedings.

Additionally, in The Florida Bar v. Wnn, 208 So.2d 809 (Fla. 1968), the

Court held that:

Controversi es, however, concerning the reasonabl e-
ness of fees charged to and paid by clients are
matters which by the very nature of the controversy
should be left tothe civil courts in proper proceed-
i ngs for determ nation.

In Wall v. Bruckner, G eene & Manas, P.A., 344 So.2d 947 (Fla 3DCA

1977), the Court held:
that disciplinary proceedings do not afford
redress for a private grievance and are separate and
distinct from the legal right of an attorney to
proceed in the civil courts for the collection of a
debt owing to him See The Florida Bar v. Winn, 208
So. 2d 809 (Fla. 1968)
Vining's notion in limne called to the referee's attention the fact
that the perceived issue between the Bar and Vining should in fact be a
matter for the civil courts to resolve between Vining and M chel son and
should not be the subject matter of a Bar conplaint. Despite this, the
noti on was denied and extensive testinony was had which prejudiced the
referee and caused the skewed and unsupported findings contained in the

report of referee and recomendati on of disbarnment. (Appx. 1-9)

The inclusion of the fee dispute was error.
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POINT IT
THE REFEREE ERRED | N RECOMVENDI NG A FI NDI NG OF GUI LT
AGAI NST VI NING FOR THE VI OLATION OF RULE 4-1.3 AND
RULE 4-1.4(a) and (b) WHEN SUCH RECOMVENDATI ON | S NOT
SUPPORTED BY THE TESTI MONY AND EVI DENCE

Rule 4-1.3 is entitled "diligence" and sets forth "a |lawer shall act
with reasonable diligence and pronptness and in representing a client."

The referee reconmended this violation and sets forth the foll ow ng as
the reason therefor: "By failing to schedule a hearing on his client's claim
for attorney's fees within a reasonable period of time follow ng the fina
di ssolution order, failing to obtain a hearing, failing to keep detail ed and
cont enpor aneous witten records of work done and tine spent, to support his
client's claimfor attorney's fees."

The matter referenced in the referee's recommendation is at a tine
subsequent to the entry of the final judgment of dissolution of marriage
whi ch was entered on June 1, 1993.

That judgment contai ned a provision under paragraph 11 as follows, "the
court reserves jurisdiction for the foll owi ng purposes: a) to determ ne the
wife's entitlenment, if any, to an award of attorney's fees, suit noney and
costs.™ (Appx. 29-36). After the entry of the judgnent, a petition for
rehearing was filed on June 10, 1993 (Appx. 37-42) which was denied w thout
hearing on June 15, 1993. (Appx. 57) Thereafter, a notice of appeal was
filed on July 15, 1993, however, on Novenber 24, 1993, Iliana M chel son | ater
instructed Vining to dismss the appeal (Appx. 54); the appellate court
di sm ssed the appeal on November 30, 1993. (Appx. 56)

I n these Bar proceedings, Vining testifiedthat M chel son advi sed Vi ni ng

to, in essence, |eave her ex-husband al one because she was negotiating with
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him Vining also testified that M chelson said "don't push this thing, I'm
trying to settle it with ny husband."” (T. 3/20/98, p. 212) The dil emm that
was facing M chel son and Vi ni ng subsequent to the final judgnent was that the
provi sion that reserved jurisdictionto determ ne Mchelson's entitlenent, if
any, to an award of attorney's fees, suit noney and costs was framed so that
if the court found no entitlenment, then of course, Mchelson would get
not hi ng.

On the other hand, if the court did find entitlenent, then a reasonable
fee coul d be awarded.

As long as M chel son was advi sing Vining that she was negotiating with
her husband it was, of course, the hope that the ex-husband would give
certain nonies and therefore the issue of entitlenent would be noot because
i f the ex-husband pai d noni es then, of course, there was no necessity to have
a hearing on entitlenment and risk having the court decline to find entitle-
ment in favor of M chel son

Vining also testified that M chel son said, "don't bother nmy husband.
| don't want this issue determ ned by the court because | might lose. [I'm
settling it with nmy husband." (T. 3/20/98, p. 220)

The referee further attenpted to support the recomendation of guilt
under 4-1.3 by concluding that Vining failed to keep detail ed and cont enpor a-
neous written records of work done and time spent.

I n connection with the conpliance with the pretrial order, tine records
were furnished, were detailed as to date, amount of tine spent and the
identity of the subject matter on which the tinme was spent.

M chel son in her wi sdomon May 2, 1995 wote to Vining requesting that
he |l et her know i nmedi ately as to what actions had been taken in this matter
so that it can be resolved as soon as possible referring to the hearing on

attorney's fees.
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Approxi mately thirty days later, Vining received a letter which was
typed by Mark M chel son and signed by Iliana M chel son advi sing that she and
her ex-husband had totally settled the rei nbursenment of fees and costs issue
and announces that "that concludes any nonies owed to you." (Appx. 10)

M chel son had previously testified that even though she had a witten
fee retai ner agreenment with Vining dated July 15, 1992, that she and Vining
had agreed that the non-refundabl e retai ner of $15, 000. 00 woul d be the tota
fee and therefore apparently she included in her letter of June 2, 1995 a
provi sion that "that concludes any nonies owed to you."

The referee further recommended t hat Vi ni ng be found guilty of violating
Rule 4-1.4(a) and (b) by failing to keep his client informed of the status of
her claimfor attorney's fees, her responsibility for his attorney's fees in
excess of the $15,000.00 retainer and failing to respond to her repeated
requests for information about the fees and a hearing on the fees.

The testinony at the Bar proceedi ngs shows that the only i ssue remai ni ng
to be resol ved subsequent to the final judgnent being entered by the court on
June 1, 1993 was the reservation for the purpose of determ nation of wife's
entitlenent, if any, to an award of attorney's fees, suit nonies, and costs.

Thus, the status was well known to M chel son, that the only remaining
i ssue was either settlenment or court determ nation of Mchelson's entitlenent
to fees and the anount.

The status of Mchelson's claimfor attorney's fees was well known to
her because there was only one issue outstanding, she settled with her
husband on June 2, 1995 for the sum of $12,000. 00.

The referee also recommended that Vining be found guilty of violation
of Rule 4-1.4(a) and (b) by failing to i nformM chel son of her responsibility

for his attorney's fees in excess of the $15,000. 00 retainer
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Apparently, the referee has either overlooked or failed to conprehend
M chel son's testi nony when she testified that Vining had told M chel son t hat
she did not owe any other fees other than the non-refundabl e retainer which
had al ready been pai d.

The referee further reconmended a violation of 4-1.4(a) and (b) and set
forth that Vining failed to respond to her repeated requests for informtion
about the fees and a hearing on the fees.

Agai n, apparently, the referee has either overl ooked or m sapprehended
M chel son's testinony that she and Vining had agreed that the retainer would
be the full fee and she well knew that there had not been a hearing on fees
at the time she wote the May 2, 1995 letter to Vining where she instructed
himto take i nmedi ate action so that the matter could be resolved as soon as
possi bl e.

Wthin thirty days, M chel son and her ex-husband, Mark M chel son, had
settled the fee issue so that the necessity for the fee hearing becane noot.

M chel son signed the letter dated June 2, 1995 (thoughtfully prepared
by her ex-husband) directing Vining to do nothing further in connection with
her file and announcing, "that concludes any nonies owed to you." ((T.
3/20/98, p. 45; Appx. 11)

Thus, M chelson was famliar with the status of the case, there being
only one issue left to be determ ned, and then negotiated a settlement with
her husband and obtai ned the sum of $12,000.00, which obviated the necessity
for a ruling by the court as to her entitlenment to fees/costs, if any,
because of the voluntary settlenment and contribution by the husband in the
sum of $12, 000. 00.

It is respectfully submitted that the referee is apparently not paying
attention to the testi nony wherein M chel son said no fees were due and ow ng

fromM chel son to Vining and M chel son was in the process of settling her own
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fee claim with the ex-husband which she in fact did acconplish and then
M chel son announced to Vining in her letter of June 2, 1995 "that concl udes
any nonies owed to you."

If Mchel son believed that she owed Vining no nore than the initial
retainer, that the only issue |left was the determ nation of the fees to be
pai d by her ex-husband and she was having on-going settl enent negotiations
with him which culmnated in Mchelson receiving $12,000 from him the
referee then has misconceived the inport of the testinony and docunentary

evi dence.
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POINT III

THE REFEREE ERRED | N RECOMVENDI NG A FI NDI NG OF GUI LT

AGAI NST VINING FOR THE VI OLATION OF RULE 4-1.5(FE)

WHEN SUCH RECOMVENDATION |S NOT SUPPORTED BY THE

TESTI MONY OR THE EVI DENCE

Contained in the report of referee is a reconmendation that Vining be

found guilty of violating Rule 4-1.5(e) by failing to provi de the Respondent”
with an accounting of time and charges accumnul ated, explaining the basis or
rate for his fees, failing to tell his client that his fee had exceeded the
$15,000 retainer when she had expressly asked himto do so and failing to
advi se the client of the outstanding fees owed to himat a tinme when he knew
the client to be negotiating a settlement with her ex-husband for those
noni es which he had failed to obtain on her behalf.

Apparently, the referee did not conprehend, did not recall, or sinply

chose to ignore Mchel son's own testinony at trial

When the referee recomrends guilt and cites as a basis therefor that "by
failing to provide the Respondent (sic) with an accounting of time and
charges accunul ated", the referee has overl ooked the testi mony of M chel son
where she testified that she had been told by Vining early in the dissolution
case that she owed no other fees other than the initial non-refundable

retainer and that Vining in fact furnished Mchelson with an item zed |i st of

costs and expenses which M chel son paid in the approxi mate sum of $4, 000. 00.

The referee further cites as a basis for a recomendati on of guilt under
this rule that Vining failed to explain the basis or rate of his fees.

Thr oughout the Bar proceedi ngs, M chel son unequivocally testified that
Vining told her that she owed no further fees to himother than the initial
$15, 000 retainer. (T. 2/6/98, p. 173) If that testinmony is taken to be

true, then there is no reason for Vining to have to explain a basis or rate
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for his fees. |If the $15,000 retainer was a "flat fee" as Mchel son insists
(even though the contract clearly states otherwi se), then why did the referee
lay blame on Vining for failing to state a basis for his fees? Wat would it
matter if Vining's hourly rate was $10 or $500 or if Vining spent 10 hours on
the case or 1,000 hours? |If the retainer fee was to be the full fee as
M chel son mai ntains, then all else falls by the wayside.

In the reconmendations, the referee further faults Vining for failing
totell Mchelson that his fee exceeded the initial $15,000.00 retainer when
M chel son had expressly asked himto do so and in failing to advise M chel son
of outstanding fees owed to Vining at a tinme when he knew M chel son was
negotiating a settlenent with her ex-husband for those nonies which Vining
failed to obtain on her behal f.

M chel son well knew that the reservation of jurisdiction contained in
the final judgnment entered June 1, 1993 was subject to the trial judge
awarding no fees to Mchelson or, alternatively, finding entitlenment and
maki ng a fee award within the discretion of the court.

M chel son knew that she had paid Vining a $15, 000 non-refundabl e and,
as nmenti oned above, she testified at the Bar proceedi ngs that Vining told her
(and supposedly told her famly, as well) that there would be no further
f ees.

Armed with this know edge and inthe |ight of Mchel son's own testinony,
it is inconprehensible that the referee would find that Vining failed to
advi se his client of outstanding fees.

According to M chel son, there were no outstanding fees and the costs had
been paid. Mchelson's claimthat she (and her family) requested i nformation
about fees is pure fabrication. No request was ever nmade to Vining by

M chel son or her famly and Vining so testified. ((T. 3/20/98, p. 185)
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Thus we have no basis for the referee to conme to the concl usi on and nmake
a recommendati on such as same is set forth in the report of referee as to
count 11.

The recommendation as to count 11 is totally unsupported by the

testinony and the record.
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POINT IV
THERE WAS | NSUFFI Cl ENT EVI DENCE FOR THE REFEREE TO
FI ND THAT VI NI NG FAI LED TO SET A MATTER DOWN UNDER A
RESERVED JURI SDI CTI ON PROVI SI ON WHI CH RELATED ONLY TO
ATTORNEY'S FEES AND COSTS ESPECIALLY UNDER THE
Cl RCUMSTANCES OF THIS CASE AND I N RECOMMENDI NG A
DI SBARVENT FROM THE PRACTI CE OF LAW I N FLORI DA.

The report of referee dated June 22, 1998 recommended that Vining be
di sbarred fromthe practice of law in Florida.

An exam nation of the alleged violations, Counts | and |1, denobnstrate
that the client settled her fee issue matter herself for an anmount of noney
whi ch apparently she thought was appropriate.

M chel son's sister, Marianella Villa, was with Mchel son at virtually
all times during the lawsuit that |asted approxi nately one year

The issue that was addressed under the reservation of jurisdiction
concerned itself with the reservation to entertain the wife's claim for
attorney's fees and for the court to rule upon the entitlenment, if any, to be
paid by the husband.

Vining testified that Mchelson told himto | eave her ex-husband al one
because she was trying to settle and if she went to court, she m ght not get
anyt hi ng. Husband's |awer told the husband do not set the matter for
heari ng because at the present time the husband is not paying anything and
may get hit on entitlenment and fees and be ordered to pay. (T. 3/20/98, p
84)

M chel son never conpl ai ned about any shortcom ng in Vining' s representa-
tion of her during the one year of active litigation, paid only the retainer
anount and nothing el se and now the referee has recommended that Vining be
di sbarred fromthe practice of lawin the State of Florida.

In closing argunment, Vining argued that the Bar conplaint was

orchestrated by the fornmer husband, Mark M chel son, who had made a settl enent

23



agreenment for the paynent of fees and costs to the wife at a time when Vining
was still her attorney, w thout any participation by Vining. (T. 3/20/98, p.
254- 259)

The former husband was an attorney and under the circunstances, the
settl ement agreement coul d be suspect for the sinple reason that the husband
had superi or know edge as an attorney, may have taken advantage of the forner
wife at a tinme when she was represented by counsel

The character w tnesses' testinmony which was allowed into evidence in
written formis unchall enged, the Bar having not put on any witnesses in that
regard.

Vini ng argued at closing argunent before the referee that Mchelson's
testinmony (in concert with her sister) was fabricated in | arge nmeasure after
Vining wote to Mchel son on Septenber 6, 1995 and suggested that the case
was over and that there were some additional nonies owed on fees.

There then cones a Bar conplaint manufactured by Mark M chel son and
signed by Iliana M chel son which, in Vining's argunment before the referee,
was the sole reason why the Bar conplaint was filed, that is, the attenpt by
Mark M chel son to use the vehicle of a Bar conplaint as a scare tactic so
that Vining would not pursue the additional fees owed under the contract
provi si ons between Vining and M chel son

M chel son at all tines knew of the status of her case, with the only
remai ni ng i ssue being the reservation of entitlenent, if any, to attorney's
f ees.

M chel son knew as she testified that there would be no additional fees
charged and she knew that she had paid the retainer and the cost billing.

Armed with that know edge, M chelson settled her claim for fees

apparently satisfactory to herself.
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See The Florida Bar v. Rood, 583 So.2d 314 (Fla. 1993). The Referee
must nake findings and recomrendati ons based upon a finding of clear and
convi nci ng evidence which are free of substantial doubts or inconsistencies.

Al so see The Florida Bar v. Niles, 644 So.2d 504 (Fla. 1994); The Florida Bar

v. Rayman, 238 So.2d 594 (Fla. 1970).

The purpose of sanctions in a disciplinary proceeding is threefold, to
wit: the judgnment must be fair to society, nust be fair to the attorney and
sufficient to deter others fromsim|lar m sconduct. The purpose of sanctions

is not to punish but to rehabilitate. See The Florida Bar v. Clenent, 662

So.2d 690 (Fla. 1995) and The Florida Bar v. Maynard, 672 So.2d 530 (Fla.

1996). In The Florida Bar v. Thomson, 271 So.2d 758 (Fla. 1973) the Court

hel d that:
This Court has al so required that not only a w ong,

but a corrupt notive be present to authorize disbar-
nment .

There is no finding of any such corrupt nmotive in the case at bar

Vining capably represented the conplaining wtness, M chel son,
t hroughout a one year of vigorous litigation at which tinme her sister
acconpani ed her as to all proceedings and thereafter filed a petition for
rehearing and an appeal which Vining was directed to disnmiss for M chel son
and thereafter abided M chelson's wi shes that Vining defer from any actions
on a hearing calculated to determ ne entitlement by M chel son to any fees and
costs, if any, to be paid by the husband.

If Vining had proceeded as M chel son has urged, the result could have
been that the court would find no entitlenent.

Under the circunstances of this case and the facts of this case, wfe
settled the fee issue with the husband w thout the necessity of addressing

the entitlenent issue before the court and received $12, 000. 00.
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The Supreme Court has determi ned that in connection with the appropriate
puni shnrent to be given a lawyer, mnitigation should be considered. See

Mayvnard, supra.

In The Florida Bar v. Dianond, 548 So.2d 1107 (Fla. 1989), this Court

stated that:

Were this conduct not extensively mtigated we would
agree. But we cannot ignore the abundant character
testinony from prom nent, sober, and reliable wt-
nesses. We find especially telling the fact that
Judge Davis, who sat on Dianond' s case, testified on
Di anond' s behal f.

On Vining's behalf appeared as a matter of record a federal appellate
judge, the Hon. Peter T. Fay, a local federal judge, the Hon. Shel by
H ghsm th, and Hugh F. Cul verhouse, Jr., a prom nent |ocal attorney. Each of
t hese i ndi vidual s have known Vi ning either socially or professionally or both
for a nunber of years and had nothing but praise for his truth and veracity,
dependability and |legal talent. The character testinony given by the Hon
Peter Fay, the Hon. Shel by Hi ghsm th and Hugh Cul ver house, Jr. was accepted
into evidence by the filing of excerpts of testinony for consideration by the
Referee at T. 2/6/98, p. 6.

Di sbarnent is a distasteful and extensive penalty against an attorney.
For this court to find that the referee was correct in recomending
di sbarment belies the matters of record in this case.

The recommendati on for disbarnment is excessive and, in fact, the errors

of the referee warrant reversal and no disciplinary action whatsoever.
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CONCLUSION

Vini ng has consistently taken the position that this bar conplaint is
not hing more than a fee dispute between Vining and M chel son which is not
cogni zabl e as a Bar conpl aint.

During the one year period that Vining represented M chel son in her
di vorce proceedings, Marianella Villa continually "shadowed" her sister,
Iliana M chelson, and was present during practically all conferences,
heari ngs, depositions, etc. and participated with M chel son on an on-goi ng
basi s. During the one year period when Vining actively represented
M chel son, there was not a single conplaint voiced by Mchel son, her sister
or any other nmenbers of the "famly."

The petition for rehearing was filed fromthe operation and effect of
the final judgnment, however, the court denied same w thout a hearing.

The appeal was filed with the Third District Court of Appeal. M chel son
in late Novenber of 1993 elected to dism ss sanme. Thereafter, the counse
for the former husband, Mark M chelson, filed a notice of hearing on the
remai ni ng i ssue in the case which was the entitlement, if any, and the anount
of attorney's fees and costs to be awarded to Iliana M chel son

That hearing was cancell ed. Vining testified that Iliana M chel son
advi sed himnot to re-set the hearing or to pursue the fee issue because of
the reason that M chel son was in touch with her forner husband and was trying
to settle the matter.

Counsel for Mark M chelson testified at the Bar proceedi ngs that she
cancel |l ed t he heari ng because the court mght find entitl enment and t hat woul d

requi re Mark M chel son to pay out nonies in an ampbunt to be set by the Court.
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Vining testifiedthat he was concerned about setting the hearing because
the outcome of the hearing might elimnate the obligation of Mark M chel son
to pay fees by finding no entitlenment.

In October of 1994, Vining filed a notion for the court to set a hearing
on the attorney's fee i ssue, however, on June 2, 1995, M chel son individually
settled the matter with Mark M chel son, the ex-husband paying $12,000 to
Iliana M chel son as his contribution to her fees and costs which settl| ement
elimnated the necessity for a judicial determ nation and M chel son signed a
settl ement agreement recogni zing that the fornmer husband was relieved of any
further obligation for fees or costs.

That same date, June 2, 1995, Mark M chel son prepared a letter for
Iliana Mchelson's signature, mailed it to Vining, advised Vining that his
services were no |l onger needed and that the matter had been settl ed.

On Septenber 6, 1995, Vining directed a letter to Mchelson calling to
her attention the provisions of the retainer fee agreenent which called for
a final billing after the termi nation of the proceedi ngs, and suggested the
paynment of a sum of noney necessary to conclude her obligation to Vining for
attorney's fees.

Thereafter, and with a great anmount of assistance by Mark M chel son,
Mark M chel son typed up a bar conplaint for Iliana Mchel son to sign directed
to the Bar and subsequently typed up a letter fromher sister to the Bar

It appears obvious that Mark M chel son was trying to protect what he
apparently believed was a favorabl e settl ement when he paid $12,000 to Iliana
M chel son at a tinme when she was represented by Vining which Mark M chel son
negoti ated with her alone and was concerned that the settlenent agreenent
coul d be chal |l enged based upon the fact that Vining, as Mchel son's | awer at

that time, did not participate in the settlenment negotiations.
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Up until the letter fromVining to M chel son i n Sept enber of 1995, there
had been no conplaints from M chel son of any kind or nature.

Thus, we come to the conclusion that Mark M chelson in concert with
Iliana Mchelson is attenpting to utilize the auspices of the Bar in filing
a Bar conplaint against Vining in order to shield and protect what Mark
M chel son apparently feels in a favorable settlenent of the issue of
attorney's fees, a low figure and which was inproperly negotiated by Mark
M chelson who is a lawer wth Iliana Mchelson individually with no
participation from Vining.

Thus, we conme to the conclusion that this Bar conplaint really is a fee
di spute and the fabrications and testinmony about unsatisfactory conduct on
behal f of Vining are in fact just that: fabrications.

Vining urged in closing argunent to the referee that this Bar conpl ai nt
was orchestrated by Mark M chel son and had no basis in fact and should not
have been filed and that any dispute between Vining and M chel son shoul d be
resolved in another forum

Respectful ly submtted,

Edward C. Vining, Jr.
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CERTIFICATE OF SERVICE

| CERTIFY that on October 29, 1998 a copy has been furnished by mail to
the foll ow ng:

The Fl orida Bar

Suite M 100, Rivergate Pl aza
444 Brickell Avenue

Mam , Florida 33131

EDWARD C. VINI NG JR

25 S.E. Second Avenue, Suite 527
Mam , Florida 33131

Tel ephone: 305/ 374-7684

Petiti oner
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