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SYMBOLS AND DESI GNATIONS OF THE PARTIES

Appel l ee Florida Public Service Commssion is referred to as
the Conm ssion or FPSC. Appel  ant  BellSouth Tel ecommuni cati ons,
Inc. is referred to as BellSouth. Appellant Sprint-Florida, Inc.
Is referred to as Sprint.

The challenged Comm ssion Or der, PSC- 97-0488- FOF-TL is
referred to as the Order.

Citations to the record, including the oral argunent presented

at the March 18, 1997 Agenda Conference, are designated as R




STATEMENT CF THE CASE AND FACTS

In a marked departure from the traditional policy of providing

for | ocal exchange t el ecommuni cati on service by regulated
monopol i es, the Legislature found, in its 1995 revision of Chapter
364, that

t he conpetitive provision of telecommunications

servi ces, including | ocal exchange

t el ecommuni cati ons service, is in the public

interest . . . [e.s.]

Section 364.01(3)

Accordingly, the Legislature provided for

the transition from the nonopoly provision of

| ocal exchange service to the conpetitive provision

t hereof. ..
Section 364.01(3)

A significant feature of that transition is found in Section
364. 051, which affords |ocal exchange conpanies (LECs) the
opportunity to elect ‘price regulation® as an alternative to
traditional "rate of return regulation". However, those conpanies
electing price regulation are subject to tenporary rate <caps for

basic |ocal service and protected non-basic services. Ther ef or e,

rates for those services are capped_at Julv 1, 1995 levels until

January 1, 1999 or, for a LEC with nore than 3 nillion basic |ocal
service access l'ines, unti | January 1, 2001. Sections
364.051(2) (a) and (6) (a). Appellants BellSouth Tel ecommuni cations,
I nc. (BellSouth) and Sprint-Florida, Inc. (Sprint) have both
elected price regulation pursuant to Section 364.051 and are both
subject to these tenporary rate cap provisions. BellSouth Initial
Brief, p. 3; Sprint Initial Brief, p. 4.
1




As the Legislature further noted,

...appropriate regulatory oversight to protect
consuners and provide for the devel opnent of fair

and effective conpetition... [e.s.]
is required for this transition. Section 364.01(3). In the
transition to conpetition enacted by the Legislature, t he

protection of consuners by means Of these tenporary rate caps
pendi ng the devel opment of conpetitive nmarkets is as significant to
the success of that transition as the freeing of LECs fromrate of
return regul ation-|

This appeal arose from BellSouth’s post-July 1, 1995, attenpt

both to elect price regulation and to apply the Conm ssion's

"regrouping" rule, Rule 25-4.056, ‘to reassign or reclassify

certain local exchanges into higher rate groups", as Sprint

expressed it in its Initial Brief at p. 1. [e.s.] Wen the
Commi ssion rejected this "regrouping" attenpt as prohibited by the
rate caps inposed by 364.051(2) (a) and (6) (a) on LECs el ecting
price regulation, this appeal followed.

Though the order of presentation of the issues differs in
BellSouth’s and Sprint's Initial Briefs, both present argunent
claiming that regrouping is not a rate increase (BellSouth,
argument “a”; Sprint argument 3) and that elimnating regrouping
will cause unlawful price discrimnation (BellSouth argument ”b”;

Sprint argument 2). The Commi ssion will respond to these two

arguments in that sequence and, as part of its response to the

' The price cap ensures that the now deregul ated LECs cannot
abuse their dom nant market position during the transition to nore
effectively conpetitive markets.




first point, consider the additional claim raised only by Sprint
(Sprint argunment 1) that the Commission's Oder violates its own
rul e.

Standard of Review

As stated by the Court in Ameristeel Corporation_v. dark, 691

So. 2d 473, 477 (Fla. 1997),

Conmi ssion orders cone to this Court "clothed wth
the statutory presunption that they have been nmade
within the Commission's jurisdiction and powers,
and that they are reasonable and just and such as

ought to have been made". ., . . Moreover, an
agency's interpretation of a statute it is charged
with enforcing is entitled to great deference. he

party challenging an order of the Conm ssion bears
t he burden of overcom ng those presunptions by
showing a departure from the essential requirenents

of law. ., . . We will approve the Commission's
findings and conclusions if they are based on
conpetent substantial evidence . . . and if they

are not clearly erroneous.




SUMVARY OFARGUMENT
Appel lants task was to denonstrate the Commiss .on’s finding
that regrouping constituted a rate increase to be unsupported by
conpetent, substantial evidence. Yet, appellant BellSouth’s own
W tness testified that, under regrouping, “the rate subscribers]

are charged for local service would be increased". [e.s.] For its

part, appellant Sprint relied on the description of regrouping in
Conmi ssion order PSC 96-0036-FOF TL, which states,

As the nunber of access |ines an end-
user can call increases, the rate for
flat-rate local service also I|ncreases.
The increase in rates is rooted In an
historic val ue- of - servi ce pricing
phi | osophy; [e.s.]

These adm ssions against interest anply support the Conmm ssion's
finding that regrouping constitutes a rate increase.

Under the standard of review, it is support in the record for
the Commssion's finding that is relevant, not whether appellants’
substitute views or perspectives mght thenselves be reasonable.
Even were appellant's proffered rationales relevant to the standard
of review, however, it is unreasonable to argue that the rates for
renting luxury cars are not increased over the rates for renting

econony cars because they are different products. Mor eover, the

analogy is not only contrary to conmon experience, but inconsistent
wth the adm ssions of record noted above.

Appel | ant s have also not denpnstrated the Comm ssion's
conclusion that the rate increases in regrouping violate the rate
caps inposed by Section 364.051 to be clearly erroneous. Not hi ng
in Section 364.051 advises the Conmmi ssion to allow exceptions from
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the rate caps for increases justified by a value of service
rationale or to preserve rate groups by allowng rate increases for
i ndi vi dual subscribers. The Comm ssion's conclusion is exactly the
kind of interpretation "reasonably consistent with the plain
meani ng of the statute" to which the Court nust defer. Chevron

USA, Inc. v. Natural Resources Defense Council, Inc. See al so,

Florida Interexchanse Carriers Association v. CCark; Aneristeel

Corporation v. O ark.

Nor are cases in which the Agency for Health Care
Adm ni stration or the Departnent of Health and Rehabilitative
Services were reversed for failure to follow their own rules when
changi ng established policy, practice and procedure applicable to
the Conmssion's Order in this case. Here, the Legislature -- not
the Conm ssion -- reversed policy, practice and procedure that had
been established for decades. Exi sting Conm ssion rules cannot be
applied so as to ‘amend, repeal or nodify" the Legislative Act

enbodied in recently enacted Section 364.051. D amond Cab Owners

Ags’'n v, Florida Railroad and Public Utilities Conmmi Sssion. See

also, CF. Industries Inc. v, N chols.

Sections 364.08, 364.09 and 364.10 do not preclude all
discrimnation anong custoners, only "undue" discrimnation. The
Comm ssion gave effect to all parts of the statute in reasonably
interpreting the rate caps at issue to be absolute and reasonably
interpreting whatever discrimnation may result from disallow ng

regrouping to be not ‘undue". In re Bell Atl.-Pa. Inc.’s Petition

and Plan for Alternative Regul ati on Under Chapter 30; Departnent of




Environnental Protection v. MIllender; Forsvth v. Tongboat Key.

Beach Erosion Control Dist.

Wiile the Commission has a duty to regulate, Florida Cable

Tel evision Association v. Deason, that duty now includes a duty to

regul ate on behalf of the transition to conpetition. Section
364.01(3). That duty may appropriately require, as even
BellSouth’s own witness admtted, that if a statute and rule arein
conflict, "you have to follow the statute.”

That is exactly what the Comm ssion did in the chall enged
Or der.




ARGUMENT

THE COW SSI ON ORDER PROH BITING LECS ELECTING PRI CE

REGULATI ON FROM REGROUPI NG LOCAL EXCHANGES | NTO H GHER RATE

GROUPS WAS NOT ERRONEQUS.

In the casebel ow, the Conmission was faced with the task of
reconciling its long existing "regrouping" rules, Rules 25-4.053
through  25-4.056, with the tenporary rate caps inposed by recently
enacted Section 364.051 on LECs which have elected price
regul ation. The Conm ssion found that regrouping pursuant to those

rules constituted rate increases which would violate the rate caps

statutorily inposed by Section 364.051 on those LECs.

Appel | ant s have no difficulty in denobnstrating t hat
"regroupi ng", as such, is reasonable. | ndeed, some of the
argunments made by appellants would be cited by the Conm ssion
itself in support of its decision to enact regrouping rules in the
cont ext of traditional rate of return regul ation. The
reasonabl eness of regrouping in that context is not dispositive of
the instant case, however, because the statutory rate caps at issue
are not part of that traditional regulatory context, put are,
instead, an element of the newly enacted transition from regul ation
to conpetition described previously. See, R 180, 1. 16-19; R
195, 1. 1-16.

Moreover, under the standard of review set out by the Court in

Aneristeel, it is insufficient to denonstrate that reasonable

persons, whether dissenters on the Conm ssion panel, a different

state's conmission, or even this Court, night disagree with the




Conmmi ssion's conclusion and reconcile the regrouping rules and rate

caps differently. As the Court stated in Ameristeel,

We will approve the Conmission's findings and
conclusions if they axe based on conpetent
substantial evidence,, . . . and if they are not

clearly erroneous. J[e.s.]

691 So. 2d at 477. Thus, the standard of review appellants nust
nmeet to secure a reversal of the Commssion's Oder in this case,
where the Order reflected a 3-2 split in the Conm ssion panel, is

just as high as it wuld be to reverse a unaninbus decision.?

| ndeed, appel lants' task is nothing less than to prove that no

conpetent substantial evidence supports the Conmssion's finding

that regrouping constitutes a rate increase and that the

Conmission's conclusion to that effect with reference {4 the

application of the statutory rate caps was clearly erroneous as a

matter of law.  Appellants have not, in the Conmission's view cone
even close to neeting these requirenents, as either matters of fact
or law.

One obvious sign of appellants' |ack of success in this
endeavor is that both appellants’ claims are replete wth
adm ssions against interest. BellSouth’s own wtness Varner, for
exanpl e, describes regrouping as follows in his pre-filed
testinmony:

Q. Can regrouping result in a change in a subscriber's rate?

A Yes. |If there is a sufficient increase in access |ines
in the local calling area to trigger a rate group change,
subscribers in that exchange would be regrouped into the

2 The staff recommendation in this case was also split into
‘primary" and "alternative" analyses. (R. 112-125)
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next highest rate group. As a result, the rate thev are
charged for local service would be increased. [e.s.]

R, 133. Clearly, such an adm ssion against interest renders
BellSouth’s task an inpossibility.

Sprint, for its part, is content to cite Conm ssion O der PSC-
96-0036-FOF-TL as a description of regrouping. But Sprint's
adoption of that description, too, is equally an adm ssion against
interest with respect to the issues on appeal:

Rate resrouping is a rate design nechanism that has
been used historically to insure that the rates for
certain customer classes are equalized . . . . As
t he nunmber of access |ines an end-user can call
increases, the rate for flat-rate local service
also _increases. The increase in rates is rooted in
an historic value-of-service pricing philosophy;
[e.s.]

Sprint, Initial Brief, p., 2.

In view of these descriptions of regrouping, appellants cannot
at all denonstrate that the Comm ssion's finding |acks any
conpetent substantial evidence. In fact, the reverse is true; the

Commssion's finding is amply supported by appellants’ own

adm ssi ons.

The standard of review renders nugatory appellants' attenpts
to find a ‘context” or ‘perspective" within which this rate
increase can be nade to ‘disappear”. The question is not whether

appellants' views when filtered through their chosen prism are

supported by the record, but whether the Commission's finding is

support ed. As denonstrat ed, appel | ant s’ owmn adm ssions are

sufficient to answer the latter question in the affirmative.



Even were appellants' search for such a context or perspective
relevant to the appellate standard of review, appellants have not
been successful in their search. The Conmission believes, for
exanmple, that few ordinary consunmers, let alone this Court, would
"buy" BellSouth’s other-worldly claimon p.13-14 of its Initial
Brief that there is no increase in the rate for renting a |uxury
car as opposed to an econony car because the cars are different
pr oduct s. Indeed, if there were any validity to that claim
consunmers would aqnly rent luxury cars since BellSouth’s analysis
purportedly nmakes the increased rate charged for renting |uxury
cars "disappear"”.

However, BellSouth’s claimis not only too good to be true, or
to be valid economics, it is at odds with BellSouth’s w tness
testinony cited above. That testinmony frankly acknow edges that
regrouping results in rate increases, but enphasizes that such

increases are justified by the increases in access |ines available

to the ‘regrouped" subscribers.

As further stated by w tness Varner

[tlhe tariff change associated with  the
reclassification of an exchange is quickly
i mpl enent ed and virtually automati c. The

Commi ssion has routinely approved these tariffed
changes in the past.

R 133.
The virtue of regrouping is therefore not, as appellants

claim, that it enbodi es a "group" perspective which sonehow causes

the rate increases at issue to "disappear”, but that, in the

ordinary context of resulation, regrouping is a nore efficient,

10




Virtually automatic" mechanism to handle such routine changes than

ordinary case-by-case ratenaking. That virtue, and the fact that

such rate increases are routinely justifiable as the increase in
access lines increases the value of the service provided, sinply

proves the reasonableness of regrouping. It does not, however,

prove that no rate increase is involved in regrouping or that the
Commi ssion's finding on that point is unsupported.

Nor is the Conmmssion's application of that finding clearly
erroneous as a matter of law.  Sections 364.051(2) (a) and (6) (a)
sinply cap rates for a specified amunt of tine. No directive
therein advises the Conmssion to allow for exceptions to the cap
where "justified" by "historic value-of-service pricing philosophy"

or on any other basis whatsoever. Furt her, o directive therein

advises the Commission to uncap rates for individual subscribers,

if doing so will preserve the integrity and consistency of existing

rate groups.

Again, the standard of review is of great significance. \ile

BellSouth cites In re Bell Atl. « Pa. Inc.’s Petition and Plan for

Al'ternative Regulation Under Chapter 30, 1995 WE 908609 at *7-9

(Pa. PUC January 23, 1995), as an exanple of a state comm ssion
reconciling a "rate freeze" with rate group reclassification [i.e.

regrouping] to allow for regrouping as an "exclusion" fromthe

11




freeze,?® BellSouth candidly recognized that there was a dissent.*

Therein, the dissent asks,

.+ . 1Is the [Pennsylvania] Comm ssion's order

freezing rates really a rate freeze? O is it a

rate freeze that periodically thaws out, thereby

creating so many holes that the rate freeze order

could eventually resenble a piece of Swi ss cheese?

1995 W. 908609 at *25-26.

Under the "clearly erroneous" standard of review, the burden
of appellants is to denonstrate that no conmm ssion could reasonably
have arrived at the conclusion in the challenged Oder, not nerely
t hat reasonabl e persons could disagree with that conclusion. \Wile
BellSouth has denonstrated the latter point, it has not at all
denmonstrated the former point, the one required by the standard of
review.?®

Sprint, for its part, cites nunerous cases said to govern the
extent of this Court's deference to the Conmission's interpretation
of Section 364.051. Sprint then summarizes its disagreement wth
the challenged Order as follows:

Nowhere does this section [i.e., Section 364.0511,

or any other section of Chapter 364, state that a

rate regrouping constitutes “a price increase".

Sprint Initial Brief, p. 14

3 | ndeed, the very fact that the Pennsyl vania Conm ssion
all owed for regrouping as an "exclusion" fromthe rate freeze
supports the FPSC’s reasoning in the challenged Oder here. Wi | e
the policy choices of the two commssions differ, both agree that
a pure rate freeze or cap is inconsistent with regrouping.

* BellSouth Initial Brief, p. 17, n. 9.
> As noted previously, the point that reasonable people m ght

di sagree had al ready been denonstrated by the split Commi ssion vote
and, earlier still, by the split staff recomendation.

12




However, as the Conm ssion pointed out previously, both the
testimony of BellSouth’s W tness Varner describing regrouping and
Comm ssion Order PSC 96-0036- FOF-TL, adopted by Sprint to describe
regrouping, plainly refer to an ‘increase in rates" or ‘rate that

woul d be increased". Under the cases Sprint cites, Chevron

USA Inc. v. Natural Resources Defense Council, Inc., 468 U S. 837,

842-45 (1284) and Florida Interexchanse Carriers Associ ati on v.

Gark, 678 So. 2d 1267 (1976), the Commission's conclusion that the
phrase “rates . , . shall be capped” in Section 364.051 forecloses
any “increase in rates" as described in regrouping is exactly the
kind of interpretation ‘reasonably consistent with the plain
meaning of the statute" to which the Court nust defer. Sprint's
mere di sagreenent with that interpretation no nore neets the
standard of review than BellSouth’s.

Sprint, however, forwards an additional technical argunent
based on cases in which decisions of the Agency for Health Care
Adm nistration or its predecessor, the Departnent of Health and
Rehabilitative  Services, were reversed for failure of those
agencies to follow their own rules. As summarized by the First

District Court of Appeal in Ceveland Cdinic Florida Hospital .

Asencv for Health Care Admnistration, 679 So. 2d 1237, 1241-2,

those cases held the follow ng:

Aside from AHCA’s decision to reinterpret the
governing statutes, that is, to sinply “change its

mnd", there is no good reason why the agency's
abrupt change of established policy, practice and
procedure should be sanctioned . . . . W t hout

question an agency nust follow its own rules . .. .,
but if the rule, as it plainly reads, should prove
I npractical in operation, the rule can be anended

13




ursuant to established rul enaking procedures.
wever, “[albsent such anendnent, expedience

cannot be permtted to dictate its terns."

Though Sprint argues that this line of cases applies and that,
in disallowng regrouping pursuant to Rules 25-4.053 through 25-
4,056, the Commission failed to followits own rules, Sprint's
argunment is inapposite.

Here, the Commission has not “changed its mnd", cthe
Moreover, the Leqgislature has

Legi slature has changed its mnd.

in doing so, has altered
This is,

conpletely revised Chapter 364 and,

decades of established policy, practice and procedure.

t herefore, not a case in which a rule has nerely proved

“inmpractical in operation", but one in whhich a routinely

justifiable rule-based rate increase is now subject to a

statutorily-inposed rate cap.

In Dlanond Cab Omers Ass'n v Florida Railroad & Public
Uilities Conmmssion, 66 So. 2d 593, 596 (Fla. 1953), the Florida

Supreme Court held that

[t1he Conm ssion nmay nake rules and regul ati ons
wthin the vardstick prescribed bv the Legislature,
but it cannot amend, repeal or nodify an Act of the
Legislature by the adoption of such rules and

regulations. f[e.s.]
In its challenged Oder in this case, the Commission held that

regrouping by price-regulated LEC’s of |ocal exchanges into higher

rate groupings violated the rate caps inposed bv the legislature on

t hose LECs. In Iight of Dianond Cab, gupra, Comm ssion rules

cannot operate outside "the yardstick prescribed by the

Legi sl ature". Though  Section  364.051 has  provided new
14




opportunities for LECs electing price regulation, it has also

narrowed the yardstick within which Rules 25-4.053-6 nay operate.®

Because the principle of Dianond Cab is in accord with the
Commission's Oder, Sprint's arguments based on (Ceveland dinic

and other such inapposite authority should be rejected.

1. APPELLANTS ARGUMENTS CONCERNING PRICE DI SCRIM NATION DO NOT
PROVIDE ANY BASIS FOR REVERSAL OF THE COW SSION S ORDER

Mich of the briefing in this appeal, as well as the pre-filed

testinony and oral argunent below, 1S concerned with denonstrating

that regrouping reduces discrimnation between custoners receiving

|ike |ocal service as neasured by the nunber of access |ines

avai | abl e. Appel l ants have provi ded nunerous exanples which
appropriately illustrate the reasonabl eness of regrouping as a
regulatory device to help achieve that goal. However, the

inplication that the presence or absence of regrouping is
determinative of regulatory perfection on the one hand, or
regul atory catastrophe on the other, is sinply overdrawn. First,

regrouping is merely a regulatory device to assist in achieving
certain goals which, while desirable, are not the only concerns
with which the Legislature has charged the Conmi ssion. The
Legislature has also required the Commssion to cap the rates of

LECs electing price regulation, @ comand which the Conm ssion

could reasonably interpret to be inconsistent wth regrouping.

: See also, CF. Industries, Inc. v. N chols, 536 So. 2d 234

(Fla. 1988).. In response to appellants' claim that the
Conmi ssion's order was contrary to Rule 25-17.0832(3) (f), appellees
argued that, "assuming there is conflict with the rule,
nust aive way to state and federal law ..." The Court stated, "W
agree with appellees...." 536 So. 2d at 238.

15




Second, regrouping itself has its limts. As noted by the
Director of the Commission's Division of Communications at the oral
argunent :

What's interesting about all of this is that they
didn't say anything about Mam, and that's top of
the rate groups and it's capped. Now, Mam could
triple in population, theoretically, and thev
couldn't increase the rates. [e.s.]

R 181. In other words, regrouping helps to reduce certain Kkinds
of customer discrimnation, but does not elimnate it conpletely.
Moreover, Sections 364.08, 364.09 and 364.10 only preclude undue
di scrimnation, not all discrimnation. Therefore, appellants’
arguments beg the question as to whether such discrimnation as may
result from the Commission's refusal to allow price-regulated LECs
to regroup local exchanges into higher rate groups is or is not
“undue" discrimnation.

At the oral argunent, staff responded to BellSouth’s assertion
that “~...if custoners are indeed simlarly situated then they can't
be charged different prices" as follows:

We don't believe that it is wundue discrimnation

when a statute changes _and says rates don't ao up

after this point that the effect of that is that

customers who were regrouped earlier than the

effective date of the statute, then are being

charged a higher price. W don't consider that to

be undue discrimnation since it is the statute and
the law that created that price discrepancy.

Eventual ly when rate regrouping goes away all
together, which we think it should do now, there
will be many custoners who wll be simlarly
situated who wll be paying different prices.

So we think the focus of the analysis of undue
discrinmination in this conpetitive world is
different than it was for us when we were dealing
with the regulatory environnent, where in a

16




conpl ete nonopoly situation, then custonmers who
were in the sanme place had to pay the sanme. In
this environment that's not necessarily true. And
| guess the key for nme is that it is not
unr easonabl e discrimnation when the statute is
what has required this discrepancv. [e.s.]

R. 178-179. As seen in this light there is not, in Sections
364.08, 364.09 or 364.10, anything which the Comm ssion's Order has
failed to give effect to. The Conmi ssion understood the plain
meani ng of Sections 364.051(2) (a) and (6) (a) to require absolute
rate caps. Because, as a policy natter, the Conm ssion viewd
regrouping as inconsistent with the conpetitive environnment which
is the goal of this transition, as reflected by such Legislative
enactments as Section 364.051, the Florida Conmm ssion decided --
unli ke the Pennsylvania Conmission -- to enforce such absolute caps
rather than to allow an "exclusion" for regrouping,

On the other hand, Sections 364.08, 364.09 and 364.10 do not
prohibit by their explicit ternms all discrimnation. Based on the
oral argunment cited previously, the Conm ssion's decision to deny
regroupi ng therefore gi ves full ef f ect to reasonabl e
interpretations of Section 364.051, as well as Sections 364.08,
364.09 and 364.10. Section 364.051 could reasonably be interpreted
to require an absolute cap and the Comm ssion could reasonably
interpret the discrimnation attributable to the inposition of the
rate cap by the new statute as not being "undue" discrimnation.

That is all such cases as Departnent of Environnental Protection v.
MIllender, 666 So. 2d 882 (Fla. 1996) and Forsvth v. Longboat Kev

Beach Erosion Control Dist., 604 So. 2d 452 (Fla. 1992), cited by

BellSouth, require.
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In Bell Atlantic, supra, the Pennsylvania Conm ssion decided

to allow regrouping as an ‘exclusion"” from the rate freeze inposed

by the Legislature. Notwithstanding this, the Pennsylvania
Commi ssion explicitly rejected the argunent based on discrimnation
made by appellants in this case:

We woul d not consider the freeze on protected

services, were it applied in an absolute fashion,

to result in unreasonable rate discrimnation S

A freeze on protected service is, inherentlyl, 1

discrimnatory. However, the General Assenbly has

determ ned that the continued affordibility of said

services is a fundamental goal of the . . .

| egi sl ation.
1995 W 908609 at =*8.

Under the standard of review, it is insufficient that
appel lants disagree with the Commission's decision. The decision
nmust instead be denonstrated to be clearly erroneous as a matter of
[ aw. Based on the above, the arguments of appellants do not neet
that standard because the Conm ssion's decision adequately
conprehends the statute as a whole, even though in a way different
from what appellants would prefer.

Moreover, the challenged Order neets the requirenments of
Florida Cable Television Association w. Deason, 635 So. 24 14, 16
(Fla. 1994). The Conmm ssion does assuredly have a duty to
regulate, as noted by Sprint at p. 12 of its Initial Brief.
However, the Comm ssion's responsibilities now include, though it
may seem sonewhat novel, a duty to regulate on behalf of the
transition to conpetition:

The Legislature further finds that the transition

from the nonopoly provision of |ocal exchange
service to the conpetitive provision thereof wll
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require appropriate regulatory oversiaght to protect

consumers and provide for the devel opnment of fair

and effective conpetition. . . . f[e.s.]
Section 364.01(3). Sprint makes no allowance for the
appropriateness of the Commission’s decision to allow a degree of
discrimnation in 1997 which has been determined to be not undue
under the facts and circunstances of this case, as opposed to the
Conmi ssion's 1989 refusal to allow free long distance calls to
patients of a single hospital in Oder No. 22197. That order not
only concerned a different kind and degree of discrimnation, but
pre-dated the transition to conpetition which provides the context
for the Comm ssion's regulatory decision in this case.

The notion expressed by Sprint that the Conm ssion's status as

regulator requires that traditional regul atory devices |ike
regroupi ng nust be upheld in every Conm ssion adjudication fails to
conprehend the extent of the change in the Conmission's statutory
authority and activities pursuant thereto. This is reflected by
Sprint's reliance on citations of many ol der cases concerning
regrouping. In fact, in appropriate circunstances, the converse is
likely to be the case. It would be truly surprising if the
transition to conpetition could be acconplished wthout any of the
conplex fabric of regulation ever being torn in the process.
Indeed, BellSouth gppeared to concede that at the oral argunent:

Chai r man Johnson: If we were to make a
determnnation that the law did not allow regrouping
any nore, the law that was passed in 1995, but we
had a rule that was counter to the law, what would
we do? Is the rule preempted and would we have to
follow the law, or do we say, "Huh-oh, we have a
rule that violates the law but we've got to apply
this |aw anyway?"
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M. Carver (BellSouth): | think you change your
rul e.

Chairman Johnson: In the interim what do we do? If

there's a law out there that is in effect, and that
our rule violates the law, what would we do in the
interin? Do we keep applying it or do we ---

M. Carver: | think if _at some point you deternine

that your rule violates the |aw, that—they—are—+n
conflict then | think

statute. . . [e.s.]

R 176.

The Commission did exactly that in the challenged order.
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CONCLUSI ON

VWiile the Commission's decision is one with which reasonable
people could disagree, Bell Atlantic, supra; Menorandum from
L : : : | Teqa _ L
Records and Reporting, filed March 11, 1997, R 112-125; Agenda
Conference Item No. 14 (March 18, 1997), R 162C - 16211,

appel lants' nere disagreenent W th the Commission's Oder is

i nsufficient under the appellate standard of review For the

reasons stated, appellants did not denonstrate that the Comm ssion
| acked conpetent substantial evidence in finding regrouping to

constitute a rate increase, Nor did appellants denonstrate the

Commi ssion's conclusion that regrouping conflicted with the rate
cap provisions of Section 364.051 to be clearly erroneous.

Wherefore, the Florida Public Service Conmission respectfully

requests that the Court affirm the Conmission's O der.

Respectfully submtted,

ROBERT D. VANDIVER
Gener al Oounsel
Fl ori da Bar . 344052

//Wé [oup

RICHARD C. BELLAK
Associ ate Ceneral Counsel
Florida Bar No. 341851
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