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Appel l ant, BellSouth Telecomunications, Inc. ("BellSouth"),
pursuant to Rule 9.210(d), Fla. R App. P., files this brief in
reply to the Amended Answer Brief of Appellee, the Florida Public
Service Conmission (the "Commission").!

The "rate cap" of section 364.051(2) (a) does just that -- it
caps BellSouth’s various rates for local service at their July 1995
| evel s. However, this appeal does not involve an attenpt by
BellSouth to increase any of those rates beyond their cap |evels;
it is uncontroverted that each of Rell8outh’s rates for | ocal
service remains at July 1995 |evels. This appeal involves the
establ i shed, Conmi ssion-prescribed mechanism for choosing which
rate shall apply as the level of local service being purchased is
changed -- a nmechanism that the statute does not even address, |et
alone vitiate. As shown below, the Answer Brief fails to
denonstrate any basis for the Conmission’s sudden and inappropriate
departure from this selection protocol.

A The Commission's record citations and references to the
"conpetent substantial evidence" standard of review are
superfluous -- given the stipulated context, this appeal
presents purely an issue of |aw

The Answer Brief vacillates between discussing purported
evidentiary matters under the "conpetent substantial evidence"
standard and discussing statutory construction issues under the

"clearly erroneous" standard with which courts review an agency's

construction of the statute it administers. Conpare Ans. Brf. at

"Citations to the Comm ssion's Amended Answer Brief wll be
desi gnated as "Ans. Brf. at__Ipagel ",
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9 ("appellants cannot . . . denonstrate that the Comm ssion's finding
| acks any conpetent substantial evidence") and Ans. Brf. at 12
("under the clearly erroneous standard of review, the burden of
appellants is to denonstrate that no conmission could reasonably
have arrived at the conclusion in the challenged order"). Thi's
dual analysis, and the record citations purportedly underpinning
it, are inappropriate. As shown below, this appeal presents purely
a question of |aw

For the nost part, the Answer Brief cites not to evidence but
to argument, either in briefing (ans. Brf. at 9) or at oral
argunent below (Ans. Brf. at 16-17). The Answer Brief's basic
premise is that there is support in the record -- primarily in the

form of so-called "admissions" by the Aappellant’s counsel or in

self-serving argunment by the Commssion's staff -- for the
Conmi ssion's legal conclusion. However, this appeal requires no
citation to argunment by counsel or Conmission staff. The parties

stipulated to abasic set of contextual facts [Vol. 1, R 128-140],

leaving only a question of law -- does the established practice of
"rate regrouping" constitute a violation of section 364.051(2)(a)’s
rate cap? Neither (purported) adm ssions by counsel nor the
argunent below can aid in making this deternination. Since there
is no factual dispute as to what "rate regrouping” is, the issue on
appeal is purely a question of statutory construction.

Accordingly, this appeal should be decided as amatter of |aw
and reviewed under the established principle that an agency's

construction of the statute it admnisters should be overturned if




clearly erroneous. See e.qg. Mrris v. Division of Retirenent, 1997

WL 235124 (1st Dca 1997) (slip copy); Snith v. Crawford, 645 So.2d

513 (1st DCA 1994); Prospective Tenant Report v. Dept. of State,

Div. of Licensing, 629 So.2d 894 (2d DCA 1993). Viewed in this
context, the Answer Brief's citation to statements nmade in briefing
and during the argunent below is superfluous.

Furthernore, in its attenpt to marshal support for the
Commi ssion's legal conclusion, the Answer Brief does not fairly
characterize the proceedings and argunent below. See for exanple
pages 8-9 of the Answer Brief, where a statement by a BellSouth
representative is characterized as an "adm ssion against interest”
that rate regrouping constitutes a prohibited rate increase.?
However, the Answer Brief cites only a portion of the statenent.

The bold-faced portion of the quotation below is what the Answer

Brief did not include:

Q. Can regrouping result in a change in a subscriber's
rate?
A Yes. If there is a sufficient increase in access

lines in the local calling area to trigger a rate
group change, subscribers in that exchange would be

regrouped into the next highest rate group. As a
result, the rate they are charged for |ocal Service
woul d be increased. Simlarly, if there is a

sufficient decline in access lines to trigger a

‘The parties have used the term "rate increase" |oosely. In
the event a "rate increase" operates to increase the anmount of any
particular rate above its July 1995 cap level, the rate increase
woul d violate the statute. However, where the termis used to
refer sinply to the choice of a different rate to apply to a nore
expensive product or level of service, then the term "rate
increase" is a misnoner. That so-called "rate increase” would not
violate the rate cap because the anount of both rates (the prior
rate and the new rate) remain at or below their cap |evels.
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rate group change, subscribers in that exchange
would be regrouped into a Ilower rate group.
Consequently, the rate charged to subscribers in
that exchange would be reduced.

Q. Is a reclassification of an exchange that results
in a particular custoner paying a higher rate, an
increase that is prohibited under section 364.051,
Florida Statutes?

A. No. . The price cap in section 364.051 apﬁlies
to the price of service in the existing exchange
rate groups, not to the service of individual
cust omers who may nove from one rate group to

another. . . . Al individual customers included in
the same rate group category pay the same price for
basi c exchange servi ce. In regrouping situations,

the price for a given rate group does not chance;
instead, the custoner simMv noves into a different
rate group.

[Vol. 1 R 133-34, enphasis addedl A fair reading of this passage
in its entirety is perfectly consistent with BellSouth’s position
in this appeal -- rate regrouping does not violate the rate cap by
increasing BellSouth’s rates beyond their July 1995 cap |evels.
Rather, regrouping is sinply a process of selecting which rate
shal |l apply to customers in any particular area according to
criteria which were in existence when section 364.051 was enact ed,
and which that statute does not even address let alone inpair.
Simply put, the Answer Brief's attenpt to sonmehow gl ean
"evidentiary" support for the Conmi ssion's flawed conclusion of |aw

is superfluous, non-persuasive and should be discounted in its

entirety.



B. Rates are _product-specific rather than_consuner-specific;
rates are inappropriately increased only when the price
paid for a particular product increases, not when a
particul ar consuner purchases a different product at a
hi gher price.

BellSouth contends that "rate regrouping” is but a change in
the selection among currently-extant rates as the product being
purchased changes, rather than an inperm ssible increase above cap
levels in the rate applicable to any particul ar product. The
Commi ssion contends, on the other hand, that when the selection of
a different rate operates to increase the expense paid by the
custoner involved -- even if a nore valuable product is now being
purchased and even if the new rate is no nore than what woul d have
been charged for that product as of July 1995 -- then rate
regrouping violates the rate cap. The essential difference between
the two positions is thus one of focus. BellSouth focuses on

consistency in rates as they pertain to particular products, no

matter which consuner is purchasing any particular product or (nore
to the point) whether they commenced purchasing their current
product before or after the rate cap went into effect. The
Commi ssion, on the other hand, focuses on consistency in the

expense paid by particular customers, no matter what product is

then being purchased and wthout regard to the rate the custoner
woul d have been charged for that product as of July 1995.

There is no claimthat the rates BellSouth seeks to apply to
the West Palm Beach, Jensen Beach and Holley-Navarre exchanges

exceed the rates that would have been applied as of July 1, 1995,

had those exchanges reached their current calling scopes by that




date. Therefore, the only question is whether a post-July 1995
change in rate-selection, to conformto changes in the product
being purchased, constitutes a violation of the rate cap.

The choice between BellSouth’s product-specific construction

and the Conm ssion's consuner-specific construction of the rate cap

shoul d be dispositive of this issue. If the rate cap sinply
prevents BellSouth’s rates -- as they apply on a product-specific
basis -- from increasing beyond their July 1995 levels, then the

statute does not prohibit regrouping because the rates for each
| evel of service remain precisely the same; the only change is in
the level of service that particular custonmers are receiving. |If,
on the other hand, the Legislature meant to guarantee that the
anmount any particular consunmer paid for local service could not
increase even if the product being purchased by that custonmer was
upgraded, then the rate cap is actually a customer-specific expense
cap, and the Commission should prevail. As shown bel ow,
BellSouth’s product-specific position is by far the nore
conpel I'i ng.

While the Conmission focuses on the fact that when a |ocal
exchange area is regrouped into a higher rate group the cost to the
customers in that exchange can increase,® it is clear that
Florida's Comm ssion-approved |ocal exchange rates apply to the

particular product being purchased -- in this case the ability to

*This, of course, ignores the fact that under the Rules if the
nunber of lines in an exchange decreases, rate regrouping would

have the effect of reducing the cost of |ocal service to custoners
in that exchange.




make |local, flat-rate calls to x nunber of other lines -- no matter

who the custoner is. Therefore, in determning whether regrouping

constitutes an inpermssible "rate increase” in violation of the
rate cap, the appropriate inquiry is not whether any particular
custonmer pays nore that he or she did yesterday, because the
product he or she is purchasing may be different. In determ ning
whether a rate has been increased the focus nust be on whether the

price for a particular product -- the ability to make flat-rate

calls to x nunber of lines -- has increased, because that is how

Florida's rate system works, and the Legislature nust be presuned
to have known this in enacting section 364.051(2) (a).*

In other words, Florida's rate system is product-specific, and
therefore Florida's new rate cap nust be applied on a product-
specific basis. The cap does not preclude charging any particular
customer a different rate as the product that custoner is
purchasing is wupgraded, so long as the rate charged for the new,
upgraded product is the sanme rate that would have been charged as

of July 1, 1995. Since BellSouth’s rates have not increased beyond

‘Using the anal ogy enployed in BellSouth’s initial brief, when
a consumer changes from | easing an econony car to leasing a |uxury
sedan, the cost to that consuner -- the price he or she pays --
I ncreases. However, car rental rates are product-specific, not
consuner - speci fic. The same rate applies every tine a particular
type of vehicle is |eased, no matter who the consunmer is.
Therefore, in this situation neither the econony car rate nor the
| uxury sedan rate has increased beyond their prior |evels; the
rates remain the sanme, and the increase in the consuner's cost is
attributable to the upgrade in product. It is only if the rental
conpany increases the amunt charged for renting the same kind of
car that a rate has been increased, and this would be so even if
the custonmer trades down to a smaller car so that the price he
actual |y pays renains constant.



their July 1, 1995, levels, since the three exchanges at issue have
i ndi sputably grown beyond the parameters of their current rates,
and since BellSouth sinply seeks to apply the standard rates which
woul d have been applied to exchanges of this (new) size and scope
as of July 1995, the Commi ssion erred in disallowing the Rate
Regr oupi ngs bel ow.

The foregoing product-specific analysis is not just logically
conpelling, but it is also perfectly consistent with the manner in
which the Commission treats other rate-change situations. There
are two ways in which the anount a custoner pays for |ocal service
can increase: the customer's |ocal exchange can grow such that the
nunber of lines exceeds the parameters of the rate currently being
charged (i.e. a rate regrouping situation), or the customer can
move to a larger locale, where she would have the ability to make
flat-rate calls to nore lines than before. If the rate cap is
violated sinply because the anmount paid by aspecific custoner
i ncreases, then any time a custonmer noves to a larger city she
should have the right to take her prior, less expensive rate wth
her rather than paying the standard rate applicable to the new,
expanded local calling scope.’ To the contrary, however, the
Conmi ssi on requires_this custoner to be charged the standard rate

applicable to the calling scope at the new | ocation, even though it

5In this event, the custonmer who noved would pay |ess than her

new next-door neighbor for precisely the same service. It would
create a privileged class of consuners. Anyone living in snaller

exchanges on or after July 1995 would have the ability to nove
anywhere in the state and take their low rate with them
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is nmore costly than the rate previously charged to that custoner,
in order to give effect to the Legislative mandate that similarly-
situated rate payers be treated alike. In so doing, the Comn ssion
tacitly validates BellSouth’s product-specific analysis set forth
above; the product being purchased at the new | ocation has changed,
and therefore the standard rate applicable to the new product
(unchanged from its July 1995 level) is charged w thout violating
the rate cap.

The only difference between a custoner whose exchange grows
beyond the paraneters of its current rate group and a custoner who
noves to a nore populated area is that of volition, the latter
chooses to nove to a nore populated area, whereas the fornmer sees
his area grow up around him Section 364.051 nakes absolutely no
distinction on this basis. Logically, then, the two should be
treated consistently -- the rate cap is either product-specific,
such that rates for particular service levels remain constant, or
they are custoner-specific, in which case custoners take their
rates with them wherever they go.® Since custonmers noving to
| arger exchanges are required to pay the standard rate applicable
to the expanded calling scope there, the same should be required of
custonmers whose current exchange grows beyond the parameters of its

current rate.

_‘Bellsouth would contend that even if it were applied
consi stently, the latter position would contravene the anti-
discrimnation neasures in section 364.08-.10, Florida Statutes.
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Accordingly, the Conmssion clearly erred in its construction
of section 364.051. The rate cap does not guarantee any particul ar
custonmer (Or group of custoners) any particular rate, without
regard to changes in the product being purchased. Whet her a
customer noves to a new location with a larger calling scope or the
calling scope at the custoner's current |ocation grows, the rate
cap only prohibits charging nore for the new calling scope than
woul d have been charged as of July 1995.

C. The Conmission's analysis of whether it is required to
follow a rule in the face of a conflicting statute sinply
begs the question of whether the rule is indeed
inconsistent with the statute.

The Answer Brief argues that if a new statute conflicts wth
an established rule, the Conm ssion is not authorized to continue
to follow its rule but rather nust apply the statute. The Answer
Brief goes so far as to quote counsel for BellSouth for the
proposition that in this situation the legislation should control
Ans. Brf. at 19-20.7 However, that analysis does nothing to
resolve the primary issue on appeal. It sinply begs the question
of whether rate regrouping, as authorized by Rules 25-4.053-.056,

F.A.C., is in fact inconsistent with the rate cap inposed by

section 364.051(2) (a).

'In the interest of accuracy, BellSouth notes that in the
entire pertinent exchange wth Chairperson Johnson, counsel for
BellSouth first stated that if the new statute conflicted with an
established rule, the rule wuld have to be nodified or wthdrawn
as quickly as possible, but that the rule's operation should be
suspended during the proceedi ngs necessarg to acconplish this.
[Vol. 1 R. 1761 Here, of course, it has been two years and the
rate regrouping rules are still in force
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As shown above, the answer to that question is no; rate

regrouping is perfectly consistent with section 364.051 so long as

the rates thenselves remain at or below July 1995 |[evels.
Therefore, the Commission has no discretion to depart from Rules

25-4.053-.056 unless and until it follows the statutory procedure

for doing so. See, Ceveland dinic v. Asencv for Health Care

Administration, 679 So.2d 1237, 1242 (1st DCA 1996) .

Ceveland dinic involved an agency's sudden change in its own

interpretation of a statute, and its failure to follow a rule which
had been established in reliance on its prior interpretation. The
Court did not foreclose the agency from altering its statutory
interpretation, but required the agency to follow the established
mechani sm for changing the rule to reflect the new interpretation.
BellSouth woul d acknowl edge in the case at bar that if a new

statute explicitly contradicted an established rule (as opposed to

a situation in which only the Commssion's interpretation changed),
the Conmission need not continue to follow the rule during the time
required to formally amend or repeal it. However, because the
regrouping rules are not inconsistent wth section 364.051, the
Commi ssion has no discretion to unilaterally abandon those rules
sinply because it may believe that the "conplex fabric of
regulation" must be "torn" in order to foster conpetition. Ans.

Brf. at 19. Absent direct and explicit conflict with a new
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statute, the Conmission nust continue to follow its rules until
formal proceedings are concluded which change those rules.'

D. The Commission's erroneous construction of section
364,051 will foster undue discrimnation anong similarly-
situated rate payers.

As denonstrated in BellSouth’s initial brief, it is the policy
of this State that simlarly-situated consumers should pay the sane
rates for |ocal telephone service. See §§ 364.08, 364.09 and
364.10, Fla. Stat. (1995). BellSouth’s construction of section
364.051 is perfectly consistent with this policy. On the other
hand, as the Conmi ssion acknow edges, by construing section 364.051
to prohibit rate regrouping the Conm ssion has guaranteed that
simlarly-situated consumers receiving precisely the sanme |evel of
service wll pay different rates, based solely on historical
happenstance.® Therefore, as between BellSouth’s | ogically-sound
construction, which neshes perfectly with public policy, and the
Conmi ssion's strained construction, which does not, BellSouth’s
proffered construction is clearly the nore conpelling.

Furt her nor e, despite the Conmission's suggestion to the

contrary [Ans. Brf. at 1], this will not be a tenporary aberration.

! It should be noted that though the new statute has been in
effect for approximately two years now, the Conmi ssion has made no
effort to nmodify or repeal its rules. Had the Conmission followed
those rules, of course, it would not have objected to the rate
regroupi ngs bel ow.

°See BellSouth’s Initial Brief at 17-21. See also In re

Investigation into the Desirability of a Statewide Uniform Coin

Tel ephone Charge, 84 FPSC 9:26 (1984) (different prices for basic
| ocal services anong custoners in geographic areas having
substantial ly simlar calling scopes i's unr easonabl e
di scrimnation).
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Al t hough the rate cap of section 364.051 remains in place with
respect to BellSouth only until January 1, 2001, price increases
thereafter are limted to once annually and may not exceed the

change in inflation | ess one percent. 8ee § 354.051(4), Fla. Stat.

(1995). The effect of the Comm ssion's disallowance of rate
regroupi ng over the next four years wll be perpetuated for years
thereafter. Therefore, absent a strong showing of a contrary

| egislative intent, the appropriate construction of section 354.051
must be the one which gives effect to the mandate that similarly-
situated consuners be treated alike.??

In response to this clear and conpelling logic, the Conm ssion
cont ends sinply that the statutes prohibit only "undue"
discrimnation anobng consuners. Therefore, it is argued, the
di scrimnation guaranteed to occur as a result of the Conmission's
construction of section 364.051 does not mlitate against that
construction and in favor of BellSouth’s. Ans. Brf. at 15-19.
However, the "undue" qualification is not |icense to abandon all
notions of consistency anong rates for |ocal service, which (given

the rapid denographic growh this State continues to experience) is

Ygee In re Proposed Tariff Filing by AT&T Communications of
the Southern States, Inc., 89 FPSC 11:308, 311 (1989) (it is a
fundanmental precept derived from the common |aw and echoed in the
Fourteenth Anmendnent that every nenber of the public has the right
to the same treatnment from those who hold thenselves out as
providers or products or services to the public). See also Re
Tel ephone  Resulatorv Methods, 157 PUR 4th 465 at 506 (Va. S.C.C
1994) (despite noratorium on rate increases, rate regrouping due to
i ncreased nunber of lines available for local calling wll continue
in order to avoid discrimnation anong consuners in simlarly-sized
exchanges) .
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precisely what the Conmission's construction of section 364.051
wi |l do. Consi stency anmong simlarly-situated consuners renains
paramount to the extent there is not a good and conpelling reason
to depart therefrom and no such reason has been shown here.

The only basis advanced for the Conmission's claim that the
threatened discrimnation would not be "undue" is that BellSouth
has elected price regulation under section 364.051. The Commi ssion
reasons essentially that under its construction of the statute,

discrimnation anong simlarly-situated consuners is an unavoi dable

corollary of BellSouth’s  election, and therefore t hat
discrimnation nust not be "undue". The flaw in this reasoning,
however, 1is that it abandons all notions of consistency anong

consuners sinmply because price regulation has been elected. Wile
the standards of what is or is not "undue" discrimnation my be
di fferent under price regulation than they were under rate of
return regulation, there are still standards to be applied. The
policy of treating simlarly-situated consuners alike unless there
is a conpelling reason not to do so clearly survives a
tel ecommuni cations conmpany's election of price regulation.

| ndeed, while section 364.051 exenpts price-regulated

companies from many statutory provisions pertaining to rate of

return regul ation, the prohibitiong against discrimnation

contained in sections 364.08-.10 are not anong them see §

364.051(1) (c), Fla. Stat. (1995). Therefore, the nere fact that

price regulation has been elected cannot be sufficient -- standing

alone -- to authorize the w de-spread discrimnation that the
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Commi ssion's construction of the statute wll engender

Accordingly, the m™undue" qualification does not renedy the |ogica
inconsistency between Florida's statutorily-announced policy
against discrimnation and the Commssion's flawed construction of
section 364.051.

BellSouth submits that (i) given the clear policy of this
State, as enbodied in sections 364.08-.10, that simlarly situated
consumers should be treated alike, (ii) given the fact that
BellSouth’s logical and conpelling construction of section 364.051
is conpletely consistent with this policy, and (iii) given the fact
the Commission's strained, |ogically-inconsistent construction of
section 364.051 is guaranteed to contravene this policy, no
deference should be afforded the Commi ssion's construction. The
Commi ssion clearly erred in its construing section 364.051(2) (a)’s
rate cap as prohibiting rate regrouping.

Concl usi on

For the reasons stated, BellSouth requests that the O der
Bel ow be reversed and remanded Wwth directions to sustain
BellSouth’s January 31, 1996, Petition on Proposed Agency Action.

MAHONEY ADAMS & CRISER, P. A
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