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INTRODUCT LION

Petitioner, THE STATE OF FLORIDA, was the prosecution in the
trial court and Appellee in the District Court of Appeal of

Florida, Third District. Respondent, STACY GANTORI US, was the

Respondent in the trial court and the Appellant in the District

Court of Appeal. The parties shall be referred to as they stood in
the trial court. The symbol "R,"designates the original record on
appeal . The synbol “r» will be used to refer to the transcript of

the trial court proceedings.




STATEMENT OF THE CASE AND FACTS

On April 25, 1991, the defendant was charged by an anended
information with four counts of attenpted first-degree nurder of a
| aw enforcement officer, burglary, kidnaping, aggravated assault,

aggravated battery, unlawful possession of a firearm while engaged

in a crimnal offense, and resisting an officer with violence. (R.
10-20). The defendant was tried, found guilty, and received (anong
other sentences) four life sentences with a twenty-five mninmm

mandatory  pursuant to sections 784.07 (3) and 775.0825, Florida
Statues (1991) on the convictions for attenpted second-degree
murder of a law enforcenent officer. (R. 90-97). The defendant
appealed to the Third District Court of Appeal, which affirmed his
convictions and sentences. Gantorius v. State, 620 So. 24 268
(Fla. 3d DCA 1993).

Subsequent to the affirmance, this Court in Jacovone v. State,

660 so. 2d 1371, 1374 (Fla. 1995), held that sections 784.07 (3)
and 775.0825, Florida Statutes (1991), providing for enhancenent of
a conviction for attenpted nurder of a law enforcenment officer to

a life felony, applied only to the charge of attenpted first-degree

mur der .




On January 22, 1996, the defendant filed a 3.800 (a) notion to
correct illegal sentence, alleging pursuant to the hol ding of
Lacavone, that the trial court erred by punishing his offenses of
attenpted second degree nurder of a |law enforcenent officer nore
harshly than the conpleted act. On March 15, 1996, the trial court
denied the notion to correct illegal sentence. The defendant filed
a pro se appeal. The State responded and after review ng the
State's response, the Third District appointed the Public Defender
to file a brief on behalf of the defendant wth respect to the
| acavone i Sssue,

The defendant argued that the lacavone decision should be
applied retroactively to his case because it satisfies the test set

forth in witt v. State, 387 So. 24 922 (Fla.), cert. denied, 449

u S 1067, 101 s. &. 796, 66 L.E.d. 2d 612 (1980), for retroactive
application of a new decision.

The State argued that the second prong of the Wtt test, that
the change of law nust be constitutional in nature, was not
satisfied because this Court specifically stated that it was
resolving the issues presented in_lacavone on the basis of standard

rules of statutory construction wthout reaching the constitutiona

I ssue.




The Third District held that this Court's decision in Pacavone
was in fact, constitutional in nature. The Third District also
disagreed with the State's argunent that the third prong of the
Witt test was not nmet, nanely that the decision in Jacavone did not
constitute a development of fundamental significance.

The Third District concluded that the factors set forth by
this Court in_Witt for retroactive application were satisfied. The
Third District stated that since this was an issue which woul d
ultimately have to be decided by the Suprenme Court, the Third

District certified the following question as one of great public

| mpor t ance:

DOES THE HOLDI NG OF STATE V. | ACAVONE, 660 2D
1371 (FLA. 1995) SATISFY THE TEST OF WTT V.
STATE, 387 SO 2D 922 ( FLA. 1980), FOR
RETROACTI VE  APPLI CATI ON?

See Gantorius v. State, 22 Fla. L. Wekly D1194 (Fla. 3d DCA May

14, 1997).
Accordingly, Petitioner filed a notice to invoke discretionary
jurisdiction on w2 1997 On June 18, 1997, this Court entered an

order postponing its decision on jurisdiction and ordering the

Petitioner to file a brief on the nerits. This brief foll ows.




WHETHER THE HOLDING OF STATE V, IACAVONE, 660
so. 2D 1371 (rFrLa. 1995) SATISFY THE TEST OF
WITT V. STATE, 387 SO. 2D 922 (FLA. 1980), FOR
RETROACTI VE  APPLI CATI ON?




The Third District Court of Appeal erred in applying the

test set forth in_stovall v. Denno, 388 U. S. 293, 87 S. . 1967,

18 L.Ed. 24 1199 (1967), since the test in gtovall iS no |onger
applied in the determnation of retroactivity for collateral
appeals. In Teague v. Lane, 489 U S 288, 109 S.Ct. 1060, 103
L.Ed. 2d 334 (1989), the Supreme Court of the United States adopted
a nmore stringent retroactivity test for collateral appeals. Under
this test, the defendant has failed to show that either of the
exceptions to the general rule of nonretroactivity for cases on
collateral review applies to the case at hand.

Even applying the nore |iberal gtovall test, it is clear

that the decision in Iscovone v. State, 660 So. 2d 1371 (Fla.

1995), does not involve a mjor constitutional change of
f undanent al significance requiring retroactive appl i cation,
Examning this issue in light of the test as set forth in_witt v.
State. 387 So. 2d 922 (Fla.), gext denied. 449 U S 1067, 101 s.
. 796, 66 L.Ed. 2d 612 (1980), the decision in JIacovone does not
involve a mgjor constitutional change of fundanental significance

requiring retroactive application. lacovone merely involves an

evolutionary refinenent of decisional |law and accordingly does not




necessitate retroactive application through a notion for post

conviction relief.




THE HOLDI NG OF STATE V. IACAVONE, 660 SO 2D
1371 (FLA. 1995) DOES NOT SATISFY THE TEST OF
WTT v._STATE, 387 SO. 2D 922 (FLA 1980), FOR
RETROACTI VE ~ APPLI CATI ON

The State would initially submt that the Third
District erred in applying the Stovall® test in order to determne
the question of retroactivity. In so doing, the Third District in
fact, noted that gtovall is no longer the test to be applied in the
determnation of retroactivity for collateral appeals. Inso doing
the Third District cited to the United State's Suprene Court's

decision in Teaaue v. Lape, 489 U S. 288, 109 g, . 1060, 103 L.

Ed. 2d 334 (1989). A review of the decision in Teague V. Lane,
indicates that the United States Supreme Court in that decision
announced a distinction between direct appeals and coll ateral
review in determning the question of retroactivity. The Suprene
Court adopted a nore stringent retroactivity test for collateral

appeal s. In so doing the Court adopted Justice Harlan's view of

retroactivity for cases on collateral review asserted in pDegist V.

United States, 394 US. 244, 256-257, 89 S. Ct. 1030, 1037-1038, 22

Stovall v. Denpo, 388 U S 293, 87 S Ct, 1967, 18 L.E.d. 2d 1199 (1967).

8




L.Ed.2d 248 (1969) (Harlan, J., dissenting). Justice Harlan
identified only two exceptions to his general rule of
nonretroactivity for cases on collateral review First, a newrule
shoul d be applied retroactivity if it places "certain kinds of
primary, private individual conduct beyond the power of the

crimnal | aw-nmeking authority to proscribe.” Mckev v. United

States, 401 U S 667, 692, 91 S. . 1160, 1180, 28 L.Ed.2d 404

(1971) (opinion, concurring in judgnments in part and dissenting in
part). Second, a new rule should be applied retroactively if it
requires the observance of "those procedures that...are "inplicit
in the concept of ordered liberty." 1Id., at 693, 91 S. . at
1180.

The Court in Teaque V. Lane, adopted Justice Harlan's

view of retroactivity and found that unless they fall wthin an
exception to the general rule, new constitutional rules of crimnal
procedure will not be applicable to those cases which have becone
final before the new rules are announced.

The first exception suggested by Justice Harlan--that
a new rule should be applied retroactively if it places "certain
kinds of primary, private individual conduct beyond the power of
the crimnal lawnmaking authority to proscribe, is not relevant
here. The second exception suggested by Justice Harlan--that a new

9




rule should be applied retroactively if it requires the observance
of "those procedures that are.,. inplicit in the concept of ordered
liberty is also not applicable to the case at hand. The Iacovone
case 1S nerely a nonconstitutional, evolutionary devel opnent in the
law. Using the stringent analysis in Teague, it is clear that the
def endant shoul d have been precluded fromraising his claimin
collateral proceedings.

It is further respectfully submtted if this Court chooses to
still follow the test as set forth in Stovall, in spite of the fact
that the United States Suprenme Court held in Teague that the
Stovall test is no longer to be used to determne retroactivity on
collateral review, this Court should still determne that the

holding in State v. lacavone does not satisfy the test of Wtt v.

State for retroactive application.

In Witt v. State, 387 So. 2d 922 (Fla.),cert. denied, 449

u.S. 1067, 101 S. . 796, 66 L.Ed.2d 612 (1980), this Court
reiterated its adherence to the very limted role for post
conviction proceedings even in death cases. This Court held that
only major constitutional changes of |aw which constitute a

devel opment of fundamental significance are cogni zabl e under a

motion for post conviction relief. Most such "jurisprudenti al
upheaval s in the law fall within two broad categories, i.e.,
10




deci sions such as Coker V. Georgia, 433 U.S. 584, 97 S. C. 2861,
53 L.Ed.2d 982 (1977) (death penalty inappropriate in rape cases),
whi ch place beyond the authority of the state the power to regulate

certain conduct or inpose certain penalties, and decisions such as

Gdeon v. Wainwrioht, 372 U.S. 335 83 S . 792, 9 L. Ed. 2d 799
(1963) (state nust provide adequate counsel for indigent crininal
defendants in felony cases), which are of such significant

magnitude as to necessitate retroactive application as determned

by the three-prong test applied in Stovall v. Denno) See Witt, 387

So. 2d at 929.
Every change in decisional law, however, nay not require
retroactive application. As this Court stated in Wtt:

In contrast to these jurisprudential upheavals
are evolutionary refinements in the crimnal
law affording new or different standards for
the admssibility of evidence, for procedural
fairness, for proportionality review of
capital cases, and for other like natters.
Emergent rights in these categories, or the
retraction of former rights of this genre, do
not conpel an abridgenent of the finality of
judgments. To allow them that inpact would,
we are convinced, destroy the stability of the
| aw, render punishments uncertain and therefore
ineffectual, and burden the judicial machinery
of our state, fiscally and intellectually,
beyond any tolerable limt.

Id. at 929-930 (footnote omitted).
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This Court further stated in Witt:

The inportance of finality in any

justice system including the
crimnal justice system cannot be
under st at ed. It has |ong been
recogni zed t hat, for sever al
reasons, litigation nmust, at sone
point come to an end. In terms of
t he availability of j udi ci al

resources, cases nmust eventually
becone  final simply to allow
effective appellate review of other

cases. There is no evidence that
subsequent  col | ateral review is
generally better t han

contenporaneous  appellate review
for ensuring that a conviction or
sentence is just. Mor eover, an
absence of finality casts a cloud
of tentativeness over the crimnal
justice system benefiting neither
the person convicted nor society as
a whole.

Id. (footnote omtted).

In witt, this Court held that a change in the |aw would
not be retroactive unless it (1) originates in either the United
States Suprene Court of the Florida Suprenme Court; (2) is
constitutional in nature; and (3) has fundanental significance.
The State would respectfully submt that the defendant has only net
the first prong of the test. The rule relied upon by the defendant

for relief did originate in the Florida Suprene Court in the

12




decision in ggate v. lacovone. The second and third prong of wWitt
however, are not met in the defendant's case
The second prong in Hitt requires that the new rule be

constitutional in nature. This Court in lacovone however
specifically stated that “We find standard rules of statutory
construction dispositive of this case WTHOUT reaching the
constitutional issue, 660 So. 2d at 1373. This Court wote a
footnote stating, “were we to address the constitutional issue, the
penal ty schene proposed by the State woul d face form dabl e due
process hurdles." Id. at 1373, n. 1. This Court then went on to
di spose of the case on statutory construction grounds. Therefore,
the new rule of Ilacovone is not constitutional in nature and the
second prong of witt has not been net.

The defendant also failed to nmeet the third prong under witt.
To determ ne whether the change in |law has fundanental significance
such that it overcomes the doctrine of finality and may be made
applicable on collateral attack of a conviction, the change nust
fall within one of two broad categories. The first are those
changes of law which place beyond the authority of the state the
power to regulate certain conduct or inpose certain penalties. The
second are those changes of law which are of sufficient magnitude

to necessitate retroactive application as ascertained by the three-

13




fold test of stovall. The Jacovone case does not rise to the |evel

of fundanental change in the law that occurred in Coker v. Georgia,

or Gdeon v. Wainwright. The decision was not even constitutional
in nature by this Court's own analysis. The Iacgovopne case was
instead a nonconstitutional, evolutionary developnment in the |aw
The State would submt that there has been no fundanental
constitutional change in the law as contenplated by this Court in
witt which would permt the defendant's collateral attack on his
sentences. In the interests of decisional finality this Court
should find Iacovone to nmerely be an evolutionary refinement of the
decisional law and accordingly refuse to permt its retroactive
application through post conviction relief proceedings.

In State v. @ enn, 558 So. 24 4 (Fla. 1990), this Court

mai nt ai ned that because of the strong concern for decisional
finality, this Court rarely finds a change in decisional law to
require retroactive application, citing to State v. Waghington, 453
S0.2d 389 (Fla. 1984); McCuiston v. State, 534 So0.2d 1144 (Fla.

1988) (declined to retroactively apply Witehead v. State, 498

So.2d 863 (Fla. 1986), which held that finding a defendant to be an

habitual offender is not a legally sufficient reason for departure

from sentencing guidelines); Jones v. State, 528 So. 2d 1171 (Fla.

1988) (declined to retroactively apply Haliburton v. State, 514 So.

14




2d 1088 (Fla. 1987), which held that police failure to conply wth
attorney's telephonic request not to question a defendant further
until that attorney could arrive was a violation of due process);
State v. Safford, 484 So. 2d 1244 (Fla. 1986) (declined to

retroactively apply State v, Neil, 457 So. 2d 481 (Fla. 1984),

whi ch changed the long-standing rule in Florida that a party could
never be required to explain the reasons for exercising preenptory
chal l enges); gtate v. Statewright| 300 So.2d 674 (Fla. 1974)
(declined to retroactively apply Miranda v. Arizona, 384 U S. 436,
86 S. Ct. 1602, 16 L. Ed.2d 694 (1966), which established that
police nust warn arrested persons of their right to remain silent
before questioning those persons).

This Court in State v. @Glenpn, contended that the decision
In McCuiston provides an exanple of both the limted role of
collateral renedies and the proper approach to be utilized in
determ ning whether a change in decisional |aw should have
retroactive application. I n_McCuiston, this Court recognized Wtt
as the controlling case by which to determ ne whether a change in
decisional law should be applied retroactively. This Court in
McCuiston then applied the principles of Wtt and concluded that

Wi tehead was merely an evolutionary refinenent in the |aw and not

one which required retroactive application. 534 so. 2d at 1146.

15
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Simlarly in State v, Glenn, this Court concluded that Carawan? was

an evolutionary refinement of the law which should not have

retroactive application. Carawaninvolved this Court's attenpt to

clarify its past decisions interpreting the legislature's intent in
enacting subsections 775.021 (1) and (4), Florida Statutes (1985) .
This Court accepted jurisdiction ‘to elaborate the constitutional
and statutory rationale wupon which our prior decisions are

grounded.” 515 So. 2d at 163. This Court in State v. denn held

that in Carawan this Court was not making a major change in the
law, but rather attenpting to harnonize and refine the law as it is
applied in determning the proper method of construing crimnal
statues in light of the constitutional prohibitions against double
jeopardy. This Court contended that granting collateral relief to
Genn and others simlarly situated would have astrong inpact upon
the admnistration of justice. Courts would be forced to reexam ne
previously final and fully adjudicated cases. Moreover, courts
woul d be faced in many cases with the problem of nmaking difficult
and tinme-consumng factual determnations based on state records,

558 So. 2d at 7.

: Carawan v. State, 515 So. 2d 161 (Fla. 1987).
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The State respectfully subnmits that policy interests of
decisional finality weigh heavily in quashing the district court's
opinion and refusing to permt retroactive application of _acovone
through collateral proceedings. The decision in Jacovone did not
involve a mgjor constitutional change of fundanental significance
requiring retroactive application. In the interests of decisiona
finality, this Court should find Iacovone to be nerely an
evolutionary refinenent of decisional |law and accordingly refuse to
permt its retroactive application through a notion for post

conviction relief.
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CONCLUSION

Based upon the preceding authorities and argunents, the
Petitioner respectfully requests that this Court enter an opinion
answering the certified question in the negative and directing the
District Court to remand the matter to the trial court wth
instructions to reinstate the original order denying the
defendant's notion to correct illegal sentence and remand with
instructions to re-instate the sentences inposed in the four counts
of attenpted second degree murder.

Respectfully submtted,

ROBERT A BUTTERWORTH
Attorney GCeneral
Tal | ahassee,. Florida

ik 6 n?

OBERTA G. MANDEL /
Assistant Attorney General
Florida Bar No. 0435953
Ofice of the Attorney General
Department of Legal Affairs
444 Brickell Avenue, Suite 950
Mam, Florida 33131

(305) 377-5441

f ax 377- 5655
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CERTIFICATE OF SERVICE
| HEREBY CERTIFY that a true and correct copy of the foregoing
BRIEF OF PETITIONER ON THE MERI TS was furnished by mail to JULIE M,
LEVITT, Assistant Public Defender, Public Defender, Eleventh

Judicial Grcuit of Florida, 1320 N.W 14th Street, Mam, Florida

3 ad
33125, on this <L — day K;Z;iiiy 1997,

ROBERTA G. MANDEL (
Assistant Attorney Ceneral
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