woo H 047
_ M

IN THE SUPREME COURT OF FLORIDA I J, WHTE

0CT 7 19971

CLERK, SUPREME COURT
By

DENO S. GREEN, Chief Deputy Clark
Petitioner,
VS, CASE NO. 90,696

STATE OF FLORIDA,

i il

Respondent.

ON DISCRETIONARY REVIEW FROM
THE FIFTH DISTRICT COURT OF APPEAL

JAMES B. GIBSON

PUBLIC DEFENDER
SEVENTH JUDICIAL CIRCUIT

DEE BALL

ASSISTANT PUBLIC DEFENDER
FLORIDA BAR NO. 0564011
112 Orange Avenue, Suite A
Daytona Beach, FL 32114
(904) 252-3367

COUNSEL FOR PETITIONER




TABLE OF CONTENTS

PAGE NO.
TABLE OF CONTENTS
TABLE OF CITATIONS i
STATEMENT OF THE CASE AND FACTS 1
SUMMARY OF ARGUMENT 4
ARGUMENT
POINT I
SECTION 921.001(5) AMENDS SECTION 775.082 BY
IMPLICATION IN VIOLATION OF ARTICLE III, SECTION 6
OF THE FLORIDA CONSTITUTION 5
POINT I 7
THE AMENDMENT OF SECTION 775.082 BY SECTION
921.001(5) VIOLATES THE NOTICE REQUIREMENT OF
THE DUE PROCESS PROTECTION AFFORDED BY THE
STATE AND FEDERAL CONSTITUTIONS.
POINT III: 9
SECTION 921.001(5) CONTAINS INHERENT AMBIGUITIES
THAT MUST BE RESOLVED IN FAVOR OF THE
ACCUSED.
CONCLUSION 13

CERTIFICATE OF SERVICE 14




TABLE OF CITATIONS.

CASES CITED:

Gardner v. State
661 So. 2d 1274 (5th DCA 1995)

Martinez v, State
692 So. 2d 199 (3d DCA 1997)

Mays_ v, State
693 So. 2d 52 (Fla 5th DCA 1997)

Myers v. State
22 Ha L. Weekly D1515 (Fla. 4th DCA June 25, 1997)

Sarasota Herald-Tribune Co. V. Sarasota County
632 So, 2d 606 (Fla 2d DCA 1993)

State v. Globe Communications Corp.
622 So. 2d 1066 (Fla. 4th DCA 1993)
aff’d, 648 So. 2d 110 (Fla. 1994)

State v. JR.M.
388 So. 2d 1227 (Fla 1980)

Wilson v. Crews
160 Ha 169, 34 So. 2d 114 (Ha 1948)

OTHER AUTHORITIES CITED:

Article Ill, Section 6, The Florida Constitution

Section 775.082, Florida Statutes

Section 921.001(5), Florida Statutes
Section 921.001(4), Florida Statutes
Section 921.0012, Florida Statutes
Section 921.0014, Florida Statutes

PAGE NO.

10

39 12

11

11

5,6

3,6

4-7, 10, 11, 13
49, 11, 12

12

7

7,9




Section 921.014(2)(2), Florida Statutes
Section 921.016(1)(a), Florida Statutes

Rule 3.701(c)(10), Florida Rules of Crimina Procedure (1993)

iii

10
10

12

10




IN THE SUPREME COURT OF FLORIDA

DENO S. GREEN,

)
)
Petitioner, )
)
VS. ) CASE NO. 90,696
)
STATE OF FLORIDA, )
)
Respondent. )

STATEMENT OF CASE AND FACTS

On September 20, 1994, Deno Green (petitioner) shared a house with his cousin, Ryan
Moffett. R. 137, 264. Around 9:30 that evening, petitioner came home and found his cousin
on the telephone. R. 138, Petitioner wanted to use the telephone, and an argument ensued.

R. 140, 276. Petitioner was armed with a handgun; Moffett was armed with an axe handle.
R. 144. During the argument Moffett was shot in the top left back, lower middle back, leg,
and thigh. R. 112. The State charged petitioner with attempted first degree murder with a
firearm. R. 28. The matter was tried to a jury, and petitioner was convicted of attempted
voluntary mandaughter with a firearm, a third degree felony. R. 118-19, 398. Petitioner
scored 93.8 points for a recommended sentence of 65.8 months and a discretionary range of

49.35 to 82.25 months. The trial court sentenced petitioner to 72 months with credit for time

served. R. 132.




Petitioner appeadled his judgment and sentence to the Fifth District Court of Apped. R.
143. On appead he argued that the statutory maximum sentence for a third-degree felony is 60
months and that where the recommended range encompasses the statutory maximum, 60
months is the maximum allowable sentence. The State argued that where the recommended
sentence exceeds the statutory maximum, the sentence under the guidelines must be imposed.
The district court acknowledged that the recommended sentence is 65.8 months, but found that
a sentence of 72 months is not a departure from the recommended range. The court concluded
that a departure occurs when the imposed sentence varies by more than 25 percent from a
specific number calculated by subtracting 28 from the total sentence points. A sentence that
deviates from this specific number by less than 25 percent is a permissible variation, not a
departure.  To support its conclusion, the district court suggested that from a grammatica
standpoint, the articles in section 921.001(5) are misplaced and rewrote the statute as follows:
If the recommended sentence under the guidelines exceeds the maximum sentence otherwise
authorized by s. 775.082, a sentence under the guidelines must be imposed, absent a
departure.

Petitioner moved for rehearing, rehearing en banc, and/or certification on the ground
that the district court overlooked the rule of statutory construction that requires pena statutes
to be dtrictly construed, and where susceptible to more than one meaning, construed in favor
of the accused. Petitioner suggested that the decision of the district court effectively renders
section 775,082 meaningless and/or repeded by implication. The district court denied the
motion, and petitioner filed a notice to invoke discretionary jurisdiction in this court.

Subsequent to the notice to invoke, the Fourth District Court of Appeal certified conflict with

2




the decision of the Fifth Didtrict. Mvers v. State, 22 Fla. L. Weekly D1515 (Fla. 4th DCA

June 25, 1997).




SUMMARY OF ARGUMENT

Although section 921.001(5) does not expressly amend section 775,082, it does so by
implication and creates a situation where the two statutes cannot operate without conflicting.
Section 775.082 establishes a maximum pendty of 60 months for a third degree felony; section
921.001(5) expresdy authorizes a sentence that exceeds the statutory maximum established in
section  775.082. Amendment by implication is not favored and will not be upheld in doubtful
cases.

Assuming arguendo that chapter 921 creates an additiona maximum penalty, it violates
the due process protection afforded by the state and federal congtitutions. Under section
921.001(5), the trial court may impose (1) the recommended sentence, (2) a sentence within 25
percent of the recommended sentence, or (3) a sentence that exceeds the statutory maximum
established in section 775.082. Section 921.001(5) creates a limitless upward departure if
supported by written reasons. Where the tria court is not limited in an upward departure, the
notice afforded by chapter 921 is, in effect, no notice.

The Fourth District Court of Appea defines the recommended sentence as the sentence
derived by subtracting 28 from the total sentence points. The Fifth and Third Didtricts define

the recommended sentence as the total points minus 28 plus or minus 25 percent. Under either

definition, the result is unreasonable when applied to the facts of this case.




ARGUMENT

SECTION 921.001(5) AMENDS SECTION 775.082 BY
IMPLICATION IN VIOLATION OF ARTICLE IIl, SECTION 6
OF THE FLORIDA CONSTITUTION.

Petitioner was convicted of a third degree felony. Under section 775.082, the
maximum sentence for a third degree felony is 60 months; however, section 921.001(5)
provides:

Sentences imposed by trid court judges under the 1994 revised
sentencing guidelines on or after January 1, 1994, must be within the
1994 guidelines unless there is a departure sentence with written
findings. If a recommended sentence under the guidelines exceeds the
maximum sentence otherwise authorized by s. 775.082, the sentence
under the guidelines must be imposed, absent a departure. If a departure
sentence, with written findings, is imposed, such sentence must be
within any relevant maximum sentence limitations provided in s.
775.082. The falure of a tria court to impose a sentence within the
sentencing guidelines is subject to appellate review pursuant to chapter
924. However, the extent of a departure from a guidelines sentence is
not subject to appellate review.

Petitioner contends that section 921.001(5) impliedly amends section 775.082 by expressy
authorizing a sentence that exceeds the statutory maximum.

The initial inquiry is whether section 921.001(5) amends section 775.082 or whether it
merely refers to and incorporates section 775.082. |f section 921.001(5) is a reference statute,
the two statutes exist as separate, distinct legidative enactments and each has its appointed

sphere of action. The ateration, change, or repeal of one does not operate upon or effect the

other. See, State v. JR.M., 388 So. 2d 1227 (Fla. 1980) and cases cited therein.




Article 1ll, section 6 of the Florida congtitution provides:

No law shall be revised or amended by reference to its title only. Laws

to revise or amend shal set out in full the revised or amended act,

section, subsection or paragraph of a subsection.
Although section 921.001(5) does not expressy amend section 775.082, it does so by
implication.  Amendment by implication occurs when the latter statute (section 921.001(5)) is
intended to revise the subject matter of the former statute (section 775.082) or when there is an
irreconcilable repugnancy between the two so that the former statute cannot operate without

conflicting with the latter. It is well established that amendment by implication is not favored

and will not be upheld in doubtful cases. State v. J.R.M., supra, at 1229.

To determine if the two statutes can co-exist, it is necessary to construe the origina and
the amendment and to measure the extent of the repugnancy and inconsistency. Cf., Wilsonv.
Crews, 160 Fla. 169, 34 So. 2d 114 (Fla. 1948). Sections 775.082 and 921.001(5) are clearly
inconsistent.  Section 775.082 establishes a maximum penalty of 60 months for a third degree
felony and cannot operate without conflicting with section 921 .001(5), which states that if a
recommended sentence under the guidelines exceeds the maximum sentence authorized by
section 775.082, the sentence under the guidelines must be imposed absent a departure. In
Wilson this court found that where there is no express repeal or modification of existing
provisons, the old and new provisions should stand and operate together if it can be done
without contravening the intent of the legidature. If section 921.001(5) creates an additional
statutory maximum penalty, as discussed infra, such a construction violates the due process
protection afforded by the state and federal constitutions.
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POINT. IX
THE AMENDMENT OF SECTION 775.082 BY SECTION
92 1.00 1(5) VIOLATES THE NOTICE REQUIREMENT OF
THE DUE PROCESS PROTECTION AFFORDED BY THE
STATE AND FEDERAL CONSTITUTIONS.
Section 921.001(5) dtates, in part:
If a recommended sentence under the guidelines exceeds the maximum
sentence otherwise authorized by s. 775.082, the sentence under the
guidelines must be imposed, absent a departure.
This provision violates the notice requirement of the due process protection afforded by the
state and federa constitutions.
Petitioner acknowledges that the Fifth District Court of Apped has held that section
921.001(5) does not violate due process. Gardner v. State, 661 So. 2d 1274 (5th DCA 1995).

In Gardner, the court concluded that an accused can assess a potential sentence by preparing a

guidelines scoresheet in accordance with the provisions of sections 921.0012 and 921.0014.
Petitioner respectfully suggests that the district court overlooked the requirement that a
crimina statute must clearly set forth the activity which constitutes the crime and the
punishment  authorized.

Under the plain language of section 921.001(5), a criminal defendant receives notice
that a trial court may impose (1) a recommended sentence, (2) a sentence within 25 percent of
the recommended sentence, or (3) a sentence that departs from the guidelines and exceeds the
gtatutory maximum established in section 775.082. While the defendant may be able to

perform the necessary mathematical calculations under chapter 921, without section 775.082

his maximum sentence is open ended and subject to the discretion of the trial judge. Using the




facts of this case as an example and applying a literd interpretation of section 921.001(5), the
trial court could have imposed a sentence of 65.8 months (the recommended sentence), a
sentence between 49.35 and 82.25 (the discretionary 25 percent range), or a limitless
downward or an upward departure supported by written reasons. ! Petitioner submits that
where the trial court is not limited by a maximum penalty in an upward departure the notice

afforded by section 92 1.00 1(5) is, in effect, no notice.

‘Petitioner notes that this court has accepted jurisdiction of State v. McEachern,
Supreme Court Case No. 89,859 where the trial court departed downward by imposing a pure
suspended  sentence,




POINT 11l
SECTION 921.001(5) CONTAINS INHERENT AMBIGUITIES
THAT MUST BE RESOLVED IN FAVOR OF THE
ACCUSED.
Petitioner scored 93.8 points for a recommended sentence of 65.8 months and a
discretionary sentencing range of 49.35 to 82.25 months. Applying the language of section
921.001(5) to these facts, the Fifth District reasoned that a departure occurs only when the
imposed sentence varies more than 25 percent from the recommended sentence. The court
concluded that a sentence which deviates from this specific number by less than 25 percent is a
permissible variaion, not a departure; therefore, a sentence of 72 months need not be
supported by written reasons because it is not a departure sentence. The opinion of the Fifth
District is in direct conflict with Myers v. State, 22 Fla. L. Weekly D1515 (Fla. 4th DCA
June 25, 1997).
In Myers, the Fourth District noted a subtle distinction between sections 921.001(5)
and 921.0014. Section 921.001(5) provides.
If a recommended sentence under the guidelines exceeds the maximum
sentence otherwise authorized by s. 775,082, the sentence under the
guidelines must be imposed, absent a departure,

Section 921.0014 provides.
If a recommended sentence under the guidelines exceeds the maximum

sentence otherwise authorized by s. 775.082, the sentence _recommended
under the gquidelines must be imposed absent a departure.

The court concluded that section 921.001(5) refers to the recommended sentence which does
not include the discretionary 25 percent range. Contra, Martinez v, State, 692 So. 2d 199 (3d

DCA 1997) (recommended sentence includes the 25 percent increase and 25 percent decrease);
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Mays v. State, 693 So. 2d 52 (Fla 5th DCA 1997). * The senate staff analysis supports the
conclusion of the Fourth District by stating that a state prison sentence that varies upward or
downward by more than 25 percent is a departure sentence and must be accompanied by

written reasons for the departure. See, &

Jan, 24, 1995, p. 2 (Appendix A).
Chapter 921 does not define a recommended sentence; however, section 921.014(2)(2)
states:
The recommended sentence length in state prison months may be
increased by up to, and including, 25 percent or decreased by up to, and
including, 25 percent, a the discretion of the court. The recommended
sentence length may not be increased if the total sentence points have
been increased for that offense by up to, and including 15 percent. If a
recommended sentence under the guidelines exceeds the maximum
sentence otherwise authorized by s. 775.082, the sentence recommended
under the guidelines must be imposed absent a departure. [Emphasis
added. |
Section 921.016(1)(a) defines the recommended sentence in terms of the sentence provided by
the total sentence points. To support its conclusion that the recommended sentence includes
the discretionary range, the Fifth District rewrote the statute: If the recommended sentence
under the guidelines exceeds the maximum sentence otherwise authorized by s. 775.082, a
sentence under the guidelines must be imposed, absent a departure.
The indefinite article a means any; the definite article the specifies a definite and

specific noun. Only by transposing the articles could the Fifth District supports is reasoning.

By rewriting the statute, the court violated the time-honored principle of Florida law that it is

*The Myers court distinguished Martinez and Mays on the ground that in neither case
did the recommended sentence exceed the statutory maximum.
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not the role of a court to rewrite a statute. State v. Globe Communications Corp., 622 So. 2d

1066 (Fla. 4th DCA 1993), aff’d, 648 So. 2d 110 (Fa 1994); see also, Sarasota Herald-

Tribune Co. V. Sarasota Countv, 632 So. 2d 606 (Fla 2d DCA 1993) (courts are not
authorized to embellish legidative requirements with their own notions of what might be
appropriate; if additiona requirements are to be imposed, they should be inserted by the
legidlature)

Rather that rewrite the statute, the Fourth District attempted to harmonize sections
775.082 and 92 1 .001(5). The court found that where the recommended sentence exceeds the
statutory maximum, the trial court has two alternatives. (1) impose the recommended sentence
(an upward departure) or (2) impose a lesser sentence (a downward departure). Although it
recognized some of the anomalies created by the two statutes, the court applied the rule of
lenity® and held that imposition of a recommended sentence that exceeds the statutory
maximum is a departure sentence that must be supported by written reasons.

Section 921.001(5) creates another anomaly by expresdy authorizing the imposition of
a sentence that exceeds the statutory maximum and then stating that if a departure sentence is
imposed, it must be within the statutory maximum, Applying the facts of this case to these
two provisions leads to an unreasonable result. If one assumes that petitioner's recommended
sentence is 65.8 months (as held by the Fourth District), the trial court may sentence petitioner
to 65.8 months even though it exceeds the 60-month statutory maximum; however, any

sentence above or below 65.8 months is a departure sentence which cannot exceed the 60-

3Penal statutes must be strictly construed and, where susceptible to more than one
meaning, construed in favor of the accused. § 775.02 1 (1), Fla Stat. (1993).
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month statutory maximum. If one assumes that petitioner’s recommended sentence is 49.25
to 82.25 months (as held by the Fifth and Third Districts), then the trid court may impose any
sentence within the range even though it exceeds the 60-month statutory maximum; however,
if the court imposes a sentence below 49.25 or above 82.25, the sentence is a departure
sentence that must be within the 60-month statutory maximum.. A sentence below 49.25 or
above 82.25 is, a fortiori, below or above the statutory maximum established in section
775.082. One is thus forced to conclude that the legidature did not contemplate a Situation
where the recommended sentence as defined by Myers or as defined by Green itself exceeds
the 60-month statutory maximum.

The announced purpose of the sentencing guidelines is to establish a uniform set of
standards to guide the sentencing judge in the decision-making process. § 921.001(4), Fla.
Stat. Prior to the 1994 amendment, a guidelines sentence could not exceed the statutory
maximum. Rule 3.701(c)(10), Florida Rules of Crimina Procedure (1993); § 921.001(5), Fla
Stat. (1991). In redlity, section 921.001(5), as amended, defeats the purpose of the guidelines
by conferring unfettered discretion upon the trial court and then compounds the Situaion by
precluding appellate review of the extent of the departure. The Fifth Digtrict did not address
the anomalies created by section 921.001(5). The Fourth District recognized some of the
anomalies and invoked the rule of lenity . Although the decision of the Fourth District does
not resolve the anomalies and is, at best, an imperfect solution, the analysis of the Fifth
District must be rejected in the absence of express legidative authority to impose an enhanced

sentence greater than the statutory maximum.
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CONCLUSION

Based upon the authorities cited and the arguments presented, this court should quash
the opinion of the district court and remand for the imposition of a sentence within the
statutory maximum established in section 775.082.

Respectfully  submitted,
JAMES B. GIBSON

PUBLIC DEFENDER
SEVENTH JUDICIAL CIRCUIT

Dee BALL

ASSISTANT PUBLIC DEFENDER
Florida Bar No. 0564011

112 Orange Avenue, Suite A
Daytona Beach, FL 32114

(904) 252-3367

COUNSEL FOR PETITIONER
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing has been hand
delivered to the Honorable Robert A. Butterworth, Attorney General, 444 Seabreeze
Boulevard, 5th Floor, Daytona Beach, FL 32118 via his basket a the Fifth District Court of

Appea and mailed to Mr. Deno S. Green, P.O. Box 279, East Paatka, FL 3213 1, this 6th

e

EE BALL
ASSISTANT PUBLIC DEFENDER

day of October, 1997.
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SENATE STAFF ANALYSI S anp ECONOM C | MPACT STATEMENT
! (This gocument is based only on tht provisions contained fn the
e legislation as o f the latest date listed below.)
DATE: January 24, 1995 REVI SED:
SUBJECT: Sentencing (Cuidelines Ranking Chart
ANALYST STAFF DI RECTCR REFERENCE ACTI ON
1. Erickson 44/’/? 1. ¢J Favor abl e/ CS
2. 2. WM
3. 3.
4. 4
. SUMARY :

CS/SB 172 provides far additional specified crines to be included

in the offense severity ranking chart of the sentencing

gui del i nes. The CS al So revises the sentencing paints assessed

under the sentencing guidelines worksheet, and provides for -

certain priorfelony offenses, and prior capital feleonies, to be -
included "in conputing an offender's sentence.

Cs/S8 172 substanti aI.Idy anends, creates, wor repeals the follow ng
sections of the Florida Statutes: 921.0012, 921.0014.

1. PRESENT SI TUATI ON:

onder the sentencing guidelines, effective on January 1, 1994,
many of fenses have been ranked according to their severity and

poi nts assessed for the level in which they appear. There are ten
level s.

An offense severity ranking chart includes many of the guidelines
of f enses. Since there are hundreds of crimnal offenses, the
chart does not include every crininal offense falling under the
gui del i nes. Accordingly, the Legislature created s. 921.0013,
F.$., to rank any unlisted felony offenses. Under this statute,
the fel ony degree of the offense determ nes the ranki n% it will
receive. ~Section 921.0013, P.S., insures that no guidelines
offense will go unranked.' However, the Legislature is not "
precluded fromplacing an unlisted offense in the severity ranking

chart to assign it a higher ranking than it would have received-as
an unlisted offense.

Under the 1994 sent enci ng gui delines, the decision whether to
impose a state prison sentence ulaon an of fender wi th a guidelines
offense is determned by the total sentence pointsshe scores on
the sentencing guidelines scoresheet. Points are assessed agai nst
an offender for his current offense as well as for other factors
such as additional and prior offenses; the victim’'s injury or
death; |egal status and rel ease programviol ati ons; ana tKe
possession efa firearm destructive device, or seni-automatic
weapon.  Sentencing points are also enhanced through nultipliers
for a primary offense of drug trafficking, or violation of the Law
Enforcenent  Protection Act. ’

| f total sentenci ng points are greater than 40 points but less
than or egqual to 52 points, the court has the discretion to impose

a state srison sentence: over 52 points, a prison sentence is
required.  The sentencing court can increase total sentencing
1
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points that areless than or equal to 40 points by up to 15
percent, which may pull anoffender into the range where a prison
sentence is permssible.

A state prison sentence is calcul ated by deducting 28 points from
total or increased sentencing points. his total may beincreased
oKk decreased by the court by upto 25 percent, except where the
total sentencing points were less than or equal to but have
been i ncreased by the ispercent multiplier to exceed 40 points.
Any state prison sentence nust exceed 12 nonths.

A state prison sentence that varies upward or downward by nore
than 25 percent is a departure sentence and must be accompanied by
witten reasons for the departure. Some of the aggravating or
mtigating circunmstances that may call for a departure are |isted
in s. 921.0016, Fs.

[11. EFFECT OF PROPOSED CElI ANGES:

Cs/8B 172 adds five offenses to the offense severity chart of the
sentencing -guidelines:

Bevel
s. 376,302(5) 3ré ‘aeqgree felony Fraudulent representation or
submission for reimbursement
of cleanup expenses N
5. 697.08 3rd degree felony Equity skimming
Level 4 o
S. 790.115¢(1) 3rd degree falony Exhibiting tirearm or
weapon within 1,000 ¢taet
of a school
tevel 5
5. 316.1935(2) & (3) 3rd degree felony Fleeing or attenpting to
el ude 1aw enforcenment officer
or aggravated fleeing or
eluding while leaving the
scene of an accident
Gevel
$. 784.048(3) 3rd degree felony Aggravated st al ki ng
Level 7
S. 784.048(4) 3rd degree felony Aggravated St al ki ng after

i njunction for protection
+ ar order of prohibition

The legislation follows the recommendations of the Florida Suprene
Court Wit t'he exception of s. 784.048(4), F.S., which has been
placed in level 7 rather than level 6 as the Court recommehded,

Cs/8B 172 also significantly amends the sentencing guidelines
scor esheet . First, the o9i1points assigned toa level 9 primar

of fense are enhanced by 1 point and the 42 points assigned tga
level 7 primary offense are enhanced to 56 points.

Second, additional offense points curreantly assigned to |levels 6
t hrough 10 offenses are enhanced so that they are equal to 50

percent of the points assigned fora level 6 through 1oprinary
of f ense.
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Addi ti onal O f enses

Level s Points Presently Assigned Under ¢s/sB 172

10 12.0 58.0
9 10.8 46.0
8

7 9.6 8.4 28.0
6 7.2 18.0

Third, prior offense points currently assigned to |levels 6 through
10 offenses are enhanced so that they are equal to 25 percent of
the points assigned for a level 6 through 10 prinary of f ense.

Prior of fenses

Level s Poi nts Presently Assigned  Under cs/sB 172

T E 8.0 29.0
9 7.2 23.0
8 6.4 16.5
7 5.6 14.0
6 4.8 9.0

Fourth, enhancers are  created for prior serious felonies and prior
capital felonies. Thirty points are added to the subtotal

sentence points of an offender who has a prinmar offﬁnse in levels
7-10, and one or nore prior serious felonies. he  Tegislation
defines a prior serious felony as an offense for which the

of fender has been found guilty;.which was commtted within 3 years
before the date the primary of fense or any additi onal of fense was
commtted; and which is ranked in levels 7-10, or woul d be ranked
in these |levels ifthe offense were committed in Florida on or
after January 1, 1994.

If the offender has one or nore prior capital felonies, points are
added to the offender's subtotal sentence points equal to twce
the nunber of Points the offender receives for his primary offense
and any additional offense. The legislation defines a prior
capital felony as an offense for which the offender is found

?w Ity; and which is a capital felony, or would be a capital

elony if the offense were committed in Florida.

Finally, the bill enhances points currently'assigned for the
victims death and certain victim injuries.

Victim Injury

Level Points Presently Assigned Under €S/SB 172
Deat h 60 80
Sexual Penetration 40 80
Sexual Cont act 18 40 -

In summary, the inpact of this legislation on inmate sentencing
for guidel'ines offenses is that itwill pull many offenders into
the discretionary range in which a prison sentence my be inposed,
and pull many other offenders into the range where-a prison
sentence is mndatory. It will assi %m nore weight'to an _
offender's prior record and additional offenses, and capture prior

capital felonies, which are not scored under the present

uidelines scoresheet. It wll assign nmore weight to the victims
eath, make injury to the victim through sexual™ penetration

coequal with the victims death, and assign nore weight to the
victims injury through sexual contact. Finally, it wll increase
the prison sentences for many offenders, particularly multiple
offenders and recidivists wth serious prior violent offenses.




P AN aweptmie e e b=

- LY RN R

and Senator Burt

Q‘
P“&d/{qs .

Iv.

CONSTITUTIONAL ISSUES:

4
A. Mnicipality/County Mandat es Restrittidns: <
None. qﬁﬁﬂ'
B. Public Records/Open Meetings |ssues
None
C. Trust Funds Restrictions:
None
ECONOMIC IMPACT AND FISCAL NOTE
A, Tax/Fee |ssues:
None
B. -Private Sector Inpact:
None.
c. Government Sector Inpact:
Section 921,001(9)(b), P.S., 1994 Supp., requires that any .
legislation that creates a felony, enhances a msdeneanor to a
felony, upgrades a lesser offense severity level in s.
921.0012, F.S., 1994 Supp., Or reclassifi'es an existing felony

to a greater felony classification, nust provide that the
change result in a net zero suminpact in the overall prison
popul ati on as determ ned by the Oimnal Justice Estinating
Conference, unless the legislation contains afunding source
sufficient in its base or rate to accomodate the change, ora
provision to specifically abrogate the application of the |aw

The Orimnal Justice Estimating Conference {CJEC) has
tenporarily postponed consideration of ¢§/SB 172. However,
Econom ¢ and Denographi ¢ Research (EDR) and the Department of
Corrections (DOC) have provided prelimnary estinmates. These
estimates are subject to change when the CJEC meets to

consi der C§/SB 172.

EDR estimates that 8B 172 will require 24,618 new beds by FY

1999-2000. No cost estinmates of these new beds have been
provi ded
DOC has provided the following estimate of cunulative )
addi tional beds required under €S/SB 172 and expenditures
required for these additional beds:
Cumulative Addt' -
Beds Requited Total N
June 30 Under €8/8B 172 Operat ins F.C.O. All Funds
1996 5,270 5 81,231,517 $113,526,340  $194,751,857
1997 9,833 S151,56%,370  5211,822,486  $363,387,856
1998 13,140 $202,539,303  $283,061,880  $485,601,183
1999 15,883 $244,819,768 $342,151,586 $586,971,354
2000 18,161 $279,932,746  §391,224,262  $671,157.008




STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 172

1. Enhances points presently assigned to levels 7 and 9
primary offense in the sentencing guidelines scoresheet.

2. Enhances goi nts presently assigned to levels 7, 8 9 and
10 additional and prior offenses Tn the sentencing
gui delines  scoresheet.

3., Enhances points presently assigned in the sentenci n?_
gui del'ines scoresheet 'to the wvictinis death, or the victints
injury by sexual penetration of sexual contact.

. Provides that 30 points shall be added to the subtotal .
sentence points of an offender who has a primary offense in
levels 7, 8, ¢ or 10, and one or nore prior serious
felonies.

5. Defines prior serious felony as an offense for whic
of fender has been found guilty:” which was committed wit
years before the date the prinary offense or any additi
of fense wascommtted; and which is ranked in |evels
or 10, or would be ranked in these levels ifthe o

were cmmitted in Florida on or after January 1, 1994.

?'. Deletes from the bill the definition of prior serious
el ony as ah offense forwhich the defendant has been found
guilt%/: which was committed within 3 years before the date
of the primary offense: and which is ranked in levels 7, 8,
9 or 10, or woul d be ranked in those levels on or after
January 1, 1994.

7. Provides that an offender with one or nmore prior capital
felonies shall receive additional points to his subtota
sentencing points. These additional points are equal to
twice the nunber ofpoints the offender receives for his
primary offense andany additional offense.

8. Defines a prior capital felony' as an offense for which
the offender is found guilty, and which is a capital felony,
or WEHd'ge a capital felony 1f the offense were commtted
in Florida.
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