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IN THE SUPREME COURT OF FLORI DA

DAVID P. CARM CHAEL,
Petitioner,

V. CASE NO 90, 811

STATE OF FLORI DA,

Respondent .
/
PETI TIONER' S INITIAL BRIEF ON THE MERI TS

| PRELI M NARY STATEMENT

David P. Carmichael was the defendant in the trial court and
was referred to as "appellant™ or "defendant” in the direct
appeal briefs. He shall be referred to by nane or as "petitioner"
herein. Petitioner shall refer to the state as either respondent,
or as "the state.”

TRIAL RECORD

References to the record, trial transcript, sentencing
transcript, and supplenental record on appeal wll be designated
as “R,” “T(vVol.)”, “Sent.T.,” and “Supp.R” respectively, followed

by he page nunber(s) of the references.




DI RECT APPEAL RECCRD

References to petitioner's First District Court of Appeal

initial brief will be designated “aAB,” and to the state's answer
brief will be “SB.”References to the petitioner's reply brief
will be designated "AR " References to the opinion filed by the

First District Court of Appeal, from which this petition is
brought shall be designated “OD.”

All other references wll be self-explanatory or wll be

expl ai ned herein.




11. STATEMENT OF THE CASE AND FACTS

Petitioner was charged with, and found guilty by a jury, of
driving under the influence (DUI) of alcohol. He was adjudicated
guilty of felony DU based on a conputer print-out driving
record. Petitioner was sentenced to one year in the county jail,
followed by 3 % years probation, and his license was pernanently
suspended. (Sent. T. 3-4).

On June 26, 1995, the jury in petitioner's trial was
sel ected at an unreported bench conference. (T.(Vol.III)2-39).
"The record was . . . supplenented with an order of the trail judge
finding that [petitioner] was not physically present at the bench
conference during the jury challenging procedures but that
appel lant was in the courtroom and had previously conferred wth
counsel prior to the challenging procedure.” (OD.2) (Supp.R.12)
(SB.3). ™[Tlhe record fails to show that perenptory challenges
were exercised by defense counsel."” (0OD.2).

The First District Court of Appeal (DCA) opined that because
of the failure to show that perenptory challenges were exercised,
even though he was not at the bench, Petitioner has failed to

establish the existence of reversible error. The First DCA based

its opinion upon Ganvard v. State, 686 So.2d 1361 (Fla. 1st DCA




1996), which is presently before this Court for consideration.
(Fla. Supreme Court Case 89, 759).

Petitioner filed for discretionary jurisdiction to be
exercised by this Court based on a conflict with Ganvard under

Jollie v. State, 405 80.2d 418 (Fla. 1981), and conflicts with

decisions in another district. This Court has accepted

jurisdiction and this petition follows.




111. SUMWVARY OF THE ARGUMENT
Petitioner challenges the decision rendered by the First
District Court of Appeal in his case on two grounds:

A Relief should be granted under Coney v. State, 653 So.

2d 1009 (Fla.), cert. Denied, uS. , 116 S.Ct. 315, 1383

L.Ed.2d 218 (1995) because it makes no difference whether
prospective jurors were actually dismssed through perenptory
chal l enges or not. The "exercise" of perenptory challenges is the
decision to strike or not to strike. Petitioner was not present
where perenptories were exercised and he should be granted a new
trial based on the law in effect at the tine of the trial.

The trial court erred reversibly when it failed to follow
the law mandated by this Court in Coney -- the law at the tine of
the trial. Nowhere does the record reflect that the petitioner
was informed of his right to be present at the bench during jury
selection, or that the trial court inquired or certified that his
absence was voluntary, or that he ratified any perenptory
strikes.

The First District erred in finding that appellant did not
prove harm where the record is unclear whether perenptory

strikes were or were not exercised. Furthernore, it erred in




failing to certify this case to this Court as it did Ganyard, on
the same question:

DOES CONEY V. STATE, 653 80.2D 1009 (FLA.), _CeRT.
DENI ED, U.s. __, 116 SO CT. 315, 133 L. ED. 2D
218 (1995), PROVIDE A BASIS FOR REVERSAL OF A

CONVI CTI ON  WHEN THE DEFENDANT' S COUNSEL EXERCI SED NO
PEREMPTORY CHALLENGES?

Ganyard, at 1362-1363.!
B: The First District held in petitioner's case:

"that appellant has failed to carry his burden to establish the
exi stence of reversible error by denonstrating, from the record,
that he was not present at the bench conference during which
perenptory challenges were exercised." However, it is not the
burden of the defendant [petitioner] to create the physical
record and transcripts on appeal or to prove the requirenents of
due process were not net. As the Fourth District Court of Appeals
has hel d:

...it is the burden of the court, or the state, to make

the record show that all requirements of due process...

have been net.

Al exander v. State, 575 So.2d 1370 (Fla. 4th DCA 1991); see also,

Matthews v. State, 687 So.2d 908 (Fla. 4th DCA 1997).

' Argunents against the District Court's decision were
presented in a well reasoned dissent to the opinion in Ganyard,
which was decided in banc. Petitioner hereby incorporates the
argument of the dissent in Ganvard at 1363-1366 into this brief.
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Finally, here, the record appears to be inconplete and
cannot be reconstructed, and it is alleged that due process has
not been net, under such conditions, the defendant nust be

granted a new trial.




V.  ARGUMENT

DCES CONEY V, STATE, 653 $0.2D 1009 (FLA.),
OEETN I_E D , us  , 116 S. CI. 315,
133 L. ED.2D 218 (1995), PROVIDE A BASI S FOR
REVERSAL OF A CONVICTION WHEN THE DEFENDANT' S
COUNSEL EXERCI SED NO PEREMPTORY CHALLENGES?

The First DCA states in its opinion, "although present in
the courtroom during jury selection, [petitioner] was not
physically present at a bench conference during which jury
chal l enges were exercised." (0oD.1,2). Furthernore, “the record
fails to show that perenptory challenges were exercised by
def ense counsel." (OD.2). However, inportant to this issue is not
only what appears on the record, as what does not appear:

Nowhere is it reflected that the appellant was inforned of
his right to be present at the bench.

. Nowhere does the trial court inquire if the appellant's
absence from the bench is voluntary.

’ Nowhere does the trial court certify that the appellant's
absence from the bench is voluntary.

. Nowhere does the trial court ask the appellant to ratify the
choice of jurors nmade by his counsel.

Whet her or not perenptory challenges were issued by the
defense does not lift the onus from the trial court to inquire,

certify, and ratify as required by this Court in Coney v. State,

653 So. 2d 1009 (Fla.), cert. Denied, U S. , 116 S.C.

315, 133 L.Ed.2d 218 (1995). Wat was done was totally




insufficient to neet the standards under Coney. This case went to
trial several nonths AFTER the decision in Coney, and prior to
the change in Rule 3.180(a)(4), Fla. R Cim P., and yet the
trial court sinply ignored the |aw mandated by this Court.

Coney was originally decided January 5, 1995, and from the
date rehearing was denied, April 27, 1995, wuntil at |east
Novenber 27, 1996, when the anendnent to Fla. R Crim. P.
3.180(b), became effective, Coney was the law of Florida as to
presence of a defendant, It was within this window of time that
M. Carmchael was tried. As this Court said in Boyett:

In Coney we held for the first time that a defendant

has a right under rule 3.180 to be physically present
at the imediate site where challenges are exercised.

Rayett v, State, 688 So.2d 308, at 309-310 (Fla. 1996) (Enphasis
in original).

It was not until Decenber 5, 1996, in Royett, that this
Court announced it was receding from Coney "to the extent that we
held the new definition of 'presence' applicable to Coney
hinself." 1d4. at 310. However, this Court had already pointed out
that Coney did not apply to _Bovett, because _Bnyett was a

"pipeline" case, tried after Coney's trial, but before the




decision in Coney issued?. Carmchael's case, which is now before
this Court, is not a pipeline case, but a post-Coney, pre-close
the wi ndow case, where the rule announced in Conev applied. The
rule announced by this court may not have applied to Coney or
Boyett because it was "perspective," but it certainly applies to
the petitioner in this case.

The actual essence of the issue now before this Court
appears to be: Wat is neant by the phrase “exercises perenptory
chal  enges?" It is upon this phrase that the right to be present
at the bench is qualified. Does the exercise of chall enges nean
actually asking for the removal of a juror? O does the exercise
of challenges nmean being part of the process whereby one decides
to challenge or not to challenge?

In the following argument, Petitioner respectfully adopts

the well reasoned dissent by Judge Wbster in the First

District's Opinion in Gnvard v. State, 686 So.2d 1361, 1363-
1366. (Fla. 1st DCA 1996). Wile the mmjority in that case held
that Coney did apply because Mr., Ganyard was not present at the
bench and he did not waive his presence, they found the error

harm ess Dbecause his attorney did not exercise perenptory

! Same results in Miia v. State, 22 Fla. L. Wekly S284
(Fla. June 26, 1997).
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chall enges and thus, the error was harnmless. Ganvard, at 1362-

1363.

In Ganvard, J. Webster argued that while one mght disagree

with this Court's assunption that a defendant can never have any
meani ngful input to offer on the question of whether his counsel
shoul d exercise a particular challenge for cause in such
circunstances, the mgjority's conclusion that harnful error can
occur only when the defendant's counsel actually exercises
perenptory challenges in the defendant's absence is certainly not
what this Court i ntended.

The First DCA in the present case, as in Ganyard, focused
narromly on the words "are exercised" in the |anguage in Coney,
653 So.2d at 1013, taking them to nean that jurors nust actually
be struck -- challenges must actually be nade. This reasoning

does not conport with the language in Francis v. State, 413 So.2d

1175, 1178-79 (Fla. 1982), where this Court said that “[t]lhe
exerci se of perenptory challenges has been held to be essential
to the fairness of a trial by jury and has been described as one

of the nobst inportant rights secured to a defendant." This
| anguage indicates that it is the process, not the actual

challenge to a juror which is protected. The decision NOT to
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challenge a juror is as inportant as the decision to challenge
one.

In Meiia v. State, 675 So.2d 996, 1000 (Fla. 1st DCA),

(denial of relief upheld on other grounds, Mjia v. State, 22

Fla. L. Weekly S284 (Fla. June 26, 1997)), the First DCA
correctly concluded "the procedural rule set out in Coney is
intended to ensure the defendant's right to meaningful
participation in decisions regarding the exercise of challenges,
particularly perenptory challenges, is zealously protected.” Yet,
here, it takes the narrow view that the exercise of challenges
exists only when a juror is actually challenged. Consider the
times when a defendant nmay want his attorney to NOT challenge a
juror, such as when to do so would place soneone |ess desirable
on the panel. The narrow view espoused by the First District is
unr easonabl e.

As J. Webster pointed out in his dissent in Ganvard:

[It is] much nore plausible that, when the court used

the phrase “[t]lhe exercise of perenptory challenges" in

Francis, it intended to refer to the entire process by

whi ch one decides whether to exercise one or nore

perenptory challenges, rather than nmerely to the actual

act of challenging a particular prospective juror.

Likewise, I find it nuch nore plausible that the court
intended the sane thing when it used simlar |anguage

in _Coney.

Ganvard at 1364-1365.
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The process of exercising perenptory challenges by both
sides is a dynamic process, and results in a rapidly and ever
changing jury panel. The process depends upon which individuals
have been struck and which party exercised the strikes. It is
highly fluid, requiring constant evaluation and reevaluation of
who should or should not be struck as the dynamic situation
unfol ds.

Carm chael my have had contenporaneous input to make to
counsel as to the exercise of his perenptory challenges --
because challenges are often exercised arbitrarily and
capriciously, for real or imagined partiality, often on sudden
| npressions and unaccountable prejudices based only on bare |ooks

or gestures. See, Francis v. State, 413 So.2d 1175-1176 (Fla.

1982). The very concept of perenptory challenges necessitates

constant and contenporaneous input from the accused to counsel.

See, Johnson v. Wainwisht, 463 So.2d 207, 210-211 (Fla. 1985).
Wen, as here, the accused is absent from the bench, he is
denied the opportunity to contenporaneously consult wth counsel
and to provide contenporaneous input into the decision naking
process as to the exercise of the precious few strikes available

to the accused.
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Even though counsel may have consulted with petitioner
Carnmichael prior to the sidebar, that is not sufficient to render
the error conplained of harmess. If the defendant were present
and contenporaneously aware of how the situation was devel oping,
he may have expressed additional or other preferences. He may
have wi shed to strike others on the jury who had not been
previously discussed with counsel. He nmay have had suggestions to
strike or back strike jurors already seated, even though he had
not earlier expressed any particular dislike for them sinply in
order to force the seating of a juror the defendant would nuch
nmore prefer. Again, perenptory challenges are often made on the
sudden inpressions and unaccountable prejudices.

In certain situations which cannot be foreseen, as a
strategy, the accused mght prefer not striking an objectionable
juror, leaving that person on the jury, rather than exercising
the final challenge which would result in the seating of another
agai nst whom the defendant has nore vehenent objections. In
short, the defendant may prefer to elect to be tried by the
| esser of two evils -- as he mght see them

The entire selection process is |like a game of checkers or
chess in that regard. It is not unconmon for a player to

intentionally sacrifice a man (exercise a strike) sinply in order

14




to force a nove which is advantageous to him or disadvantageous
to the opponent. That input cannot be nmade until the situation
actively develops during the dynamic course of the challenging
(or chess) process. Thus, an accused may have valuable input as
to the exercise of his perenptory challenges, input which is only
nmeani ngful where it can be made contenporaneously wth

devel opnents during the on-going process. He may chose to strike
someone, he my chose not to strike soneone, or he may chose to
stri ke no-one. Either choice is equally inportant. It is his
ability to contenporaneously affect the process that nust be
prot ect ed.

Where is the logic in a rule which is designed to protect a
defendant's right to neaningful participation in decisions
regarding the exercise of challenges, but would permt a finding
of harnmful error only when at |east one perenptory challenge was
exercised by a defendant's counsel? Surely, it is just as
inportant that a defendant have an opportunity to offer input
regarding the decision NOT to challenge a prospective juror as it
is that a defendant have an opportunity to offer input regarding
the decision TO challenge a particular prospective juror. Yet,
according to the First DCA the former case is not harnful and

the latter is harnful. However, in reality, "the fact that a

15




chal | enge was made i n one case but not in the other is a
distinction without a difference if what we are concerned about
is the defendant's right to neaningful participation in the
decision." Ganyard, dissent at 1365.

This Court obviously intended, or should have intended, that
t he rul e announced shoul d apply during the entire process of
chall enging prospective jurors. Properly read and reasoned,
absent a waiver or subsequent ratification of his counsel's
decisions -- which did not occur here -- Coney requires the
petitioner to have been present at the bench conference when his
attorney decided whether or not to issue challenges. He was not,
and this was a violation of the law in effect at the tine of the
trial.

It is undisputed that petitioner Carnichael was not present
at the bench when challenges were discussed and the decision to
make or not make challenges was made by his attorney. It is also
undi sputed that petitioner Carm chael neither waived his right to
be present nor subsequently ratified his counsel's decisions. The
question remaining is: Was the trial court's failure to follow
the law as espoused by this Court in Coney harnful error. There
is nothing in this record to suggest that [petitioner] was even

aware of his right to participate in decisions regarding the

16




exercise of perenptory challenges. It seens entirely plausible
that, had [petitioner] been present at the bench conference, he
woul d have insisted that counsel excuse one or nore prospective
jurors. However, we shall never know because the procedure
mandated by Coney was not followed. See e.g., Ganvard at 1365.
H s absence from the bench was error.

Because there was error, the burden lies upon the state to'
show beyond a reasonable doubt that the error could not in any
way have affected the fairness of the trial process. State v.
DiGuilio, 491 So. 2d 1129 (Fla. 1986). The petitioner is en-
titled to a new trial (even if properly admtted evidence were
sufficient to support the jury verdict) where the Court cannot
say beyond a reasonable doubt that this error did not affect the
fairness of the trial and if the Court is unable to assess the
extent of prejudice sustained by M. Carmchael's absence of
participation in the jury selection process. This was reversible
error and the error by definition harnful. State v. Lee, 531 so.
2d 133 (Fla. 1988); FErancis, at 1179. Mor eover, the absence of
an accused at a critical stage of trial nust be presunmed harnful
unl ess the state can show beyond a reasonable doubt to the
contrary. The burden is on the state, as the beneficiary of the

error to prove beyond a reasonable doubt that the error

17




conplained of did not contribute to the verdict, or alternatively

stated, that there is no reasonable possibility that the error

contributed to the conviction. See e.g., DiGuilio, at 1138
Finally, this Court need not consider how this Court's

Decenber 1996 decision in BRBoyett v. State, 688 So.2d 308 (Fla.

1996), or its decision in Hll wv. State, 22 Fla. L. Wekly 8561b
(Fla. Septenmber 11, 1996), or even the Novenmber 1996 anmendment to
Fla, R, Crim, P. 3,180, affect this Court's opinion in M.

Carm chael's case. They do not, The trial was well after Coney
becanme final, and the later change in statute cannot be legally
applied under the ex post facto provisions of the constitutions

of the United States® or Florida®. Bouie v, City of Colunbia, 378

U.S. 347, 353-354 (1964).

In Matthews v. State, 687 So.2d 908 (Fla. 4th DCA 1997), the

court reversed Matthews' conviction and remanded the case for a
new trial because Coney had not been conmplied with. In so doing,
the court held:
At no time did the trial court, through appropriate
inquiry, certify that Matthews waived his presence

during this conference. Thus the bench conference
violated the dictates of Coney.

* ok ok

TArt. I, Sect. 9.
Y Art. |, Sect’s. 9, 10.
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The exercise of perenptory challenges has been held to
be essential to the fairness of a trial by jury and has
been described as one of the mpst inportant rights
secured to a defendant. (Citing Francis v State, 413
So.2d 1175 (Fla. 1982)).

Id. At 910.

Footnote 1, in Matthews at 909, indicates the Fourth DCA
consi dered Baovett and the change in Fla. R Cim P. 3.180, and
found them to have no affect on the issue. And so it should also
have no effect here.

A different jury mght well have reached a different

verdict, As in Francis, 413 So.2d at 1179, we are unable to

determine "the extent of prejudice, if any," which M. Carnichael
may have suffered as a result of not being present at the bench
during the "exercise" of perenptory challenges. As in Francis, we
are unable to say, to the exclusion of all reasonable doubt, that
the error was harniess.

The First DCA has laid a heavy burden on the petitioner,
saying it was his responsibility to prove due process was not
complied with, despite an inconplete or unclear record. Here, the
First DCA has found that the petitioner has not proven that due
process was not conplied wth, that “the record fails to show
that perenptory challenges were exercised by defense counsel." 0D

at 2. The court goes on to opin that petitioner "failed to carry
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his burden to establish the existence of reversible error . ..”
at 2. QG her courts have held differently. This is in direct
conflict with the opinion of the Fourth DCA, where the Fourth
finds “the burden is upon the trial court or the State to make
the record show that all requirenments of due process have been
met." Matthews, footnote 2, at 910, citing Al exander v. State,
575 So.2d 1370 (Fla. 4th DCA 1991).

Furthermore, where, as here, the record appears inconplete
and cannot be reconstructed, and it is alleged that due process
has not been nmet, the defendant mnust be granted a new trial,

Delap_Vv. State, 350 So.2d 462 (Fla. 1977); v. State, 667 So.2d

207 (Fla. 1st DCA 1995).

This case should be reversed and remanded for a new trial.

20




V. CONCLUSI ON

Petitioner, David P. Carmchael, based on all of the above
respectfully requests this Court to reverse his conviction and
remand the case to the lower courts for a new trial, and to grant
any and all further relief as this Court may find equitable and
just.

Respectfully submtted,

NANCY A. DAN ELS
PUBLI C DEFENDER
SECOND JYDICIAL
l/ “/
RAYMOND DIX
Assistarnt Public Defender
Fl orida Bar No. 919896
Leon Co, Courthouse, #401
301 South Monroe Street

Tal | ahassee, Florida 32301
(850) 488-2458

ATTORNEY FOR APPELLANT
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CERTIFICATE OF SERVICE
| HEREBY CERTIFY that a copy of the foregoing has been

furnished by delivery to Stephen R. Wite, Assistant Attorney

General, Crimnal Appeals Division, The Capitol, Plaza Level,

r

Tal | ahassee, Florida, 32301, on this

*,ﬁ %zjf}f‘\.(ﬂf\m L

RAYMOND PIX

"
O day of Octok{gr, 1997.
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