v e ey
+ : Wy

IN THE SUPREME COURT OF FLORI DA AL WHITE

DAVID P. CARMICHAEL,
Petitioner,

V.

STATE OF FLORI DA,

Respondent .

e
/ DEC 15 1997/

CLERK, SUFREME COURT
By

Chief Daguty Clerk

CASE NO. 90, 811

PETITIONER S REPLY BRIEF ON THE MERI TS

NANCY A. DANI ELS
PUBLI C DEFENDER
SECOND JUDICIAL CIRCUT

RAYMOND DI X

ASSI STANT PUBLI C DEFENDER
LEON COUNTY COURTHOUSE

SU TE 401

301 SOUTH MONRCE STREET
TALLAHASSEE, FLORIDA 32301
(850) 488-2458

ATTORNEY FOR APPELLANT
FLA. BAR NO 919896




TABLE OF CONTENTS

PAGE (8)
TABLE OF CONTENTS |
TABLE OF Cl TATIONS ¥
PRELI M NARY ~ STATEMENT 1
STATEMENT OF THE CASE AND FACTS 3
SUMMARY OF THE ARGUVENT 4
ARGUNVENT 7

DOES CONEY V. STATE, 653 S0.2D 1009 (FLA.), CERL.
DENIED, Uus. ~'116 S. CT. 315, 133 L. ED.2D 218
(1995), PROVIDE A BAsIS FOR REVERSAL OF A CONVI CTI ON
WHEN THE DEFENDANT' S COUNSEL EXERCI SED NO PEREMPTORY
CHALLENGES?

CONCLUSI ON 14

CERTI FI CATE OF SERVICE 15




TABLE OF AUTHORI Tl ES

PAGE (S)
CASES
Al exander v. State, 575 So. 24 1370 (Fla. 4th DCA 1991) ., . . 11
Al exander v. State, 575 §o0.2d 1370 (Fla. 4th DCA 1991) . ,. . 5
Barker v. Wingo, 407 U S 514 (1972) . . .. . . . .. .. . 11
Butler v. State, 676 So. 24 1034 (Fla. 1st DCA 1996) . . , 9, 10
Coney v State,20 Fla. Law Weekly 816
(Fla. Jan. 5, 1995) e e 8

Conev v. State, 653 So. 24 1009 (Fla.),
Cert. Denied, _ U S - 116 s.Ct. 315,
133 L.Ed.2d 218 (1995) Coe

4,7, 8 10-13

Ellis v. Stats 22 Fla. L. Wekly D 1621
(Fla.4th DCA July 2, 1997) . .

Francis v. State, 413 So. 2d 1175 (Fla. 1982) . . .. . . . . 13

11

Ganyard v. State, 686 So. 2d 1361 (Fla. 1st DCA 1997) . 5, 12, 13

G bson v. State, 661 So. 2d 288 (Fla. 1995) . . . . . .. .. . 9
Matt hews v. State, 687 so.2d 908 (Fla. 4th DCA 1997) . . , 5, 12
Matthews v. State. 687 So. 2d 908 (Fla. 4th DCA 1997) . , 10, 11

Meiia v. State, 675 So. 2d 996 (Fla. 1st DCA 1996)

modified 696 So. 2d 339 (Fla. 1997) 7-9

State v. DiGilio, 491 So. 2d 1129 (Fla. 1986) , . . ., . ., . . 12




IN THE SUPREME COURT OF FLORI DA

DAVID P. CARM CHAEL,

Petitioner,

V. CASE NO. 90, 811

STATE OF FLORI DA,

Respondent .

PETITIONER’'S REPLY BRIEF ON THR MERI TS

. PRELI M NARY STATEMENT

David P. Carmichael was the defendant in the trial court and
was referred to as "appellant” or "defendant”™ in the direct
appeal briefs. He shall be referred to by name or as "petitioner”

herein. Petitioner shall refer to the state as either respondent,

or as "the state.”

TRI AL  RECORD

References to the record, trial transcript, sentencing
transcript, and supplenmental record on appeal wll be designated
as “R,” “T(Vol.)”, “Sent.T.,” and “Supp.R” respectively, followed

by the page nunber(s) of the references.




DI RECT APPEAL RECORD

Petitioner's initial brief on the nerits shall be designated
w[B.” followed by the appropriate page nunber. Respondent's
answer brief shall be designated “AB.” followed by the
appropriate page nunber.

Al other references will be self-explanatory or wll be

expl ai ned herein.




II. STATEMENT OF THE CASE AND FACTS
The respondent has chosen to add further facts which
are acceptable to Petitioner, thus, there is agreement on the

facts of the case.




1. SUMVARY OF THE ARGUMENT
Petitioner challenges the decision rendered by the First
District Court of Appeal in his case on two grounds:

A Relief should be granted under Caney v. State_ 653 So.

2d 1009 (Fla.), cert  Denied, __ US 116 S.Ct. 315, 133

L.Ed.2d 218 (1995) because it nmkes no difference whether
prospective jurors were actually dismssed through perenptory
chal | enges or not. The "exercise" of peremptory challenges is the
decision to strike or not to strike. Petitioner was not present

where perenptories were exercised and he should be granted a new

trial based on the law in effect at the time of the trial.

The trial court erred reversibly when it failed to follow
the |aw mandated by this Court in Conev_-- the law at the tinme of
the trial. Nowhere does the record reflect that the petitioner
was informed of his right to be present at the bench during jury
selection, or that the trial court inquired or certified that his
absence was voluntary, or that he ratified any perenptory
strikes.

The First District erred in finding that appellant did not
prove harm where the record is unclear whether perenptory

strikes were or were not exercised. Furthernmore, it erred in




failing to certify this case to this Court as it did Ganyard v.

State, 686 So. 24 1361 (Fla. 1st DCA 1997) on the sanme question:

DOES CONEY V. gTATE, 653 s0.2D 1009 (FLA.), CERT. _
DENIED, __ US _ , 116 SO CT. 315, 133 L. ED. 2D
218 (1995) PROVIDE A BASIS FOR REVERSAL OF A

CONVI CTI ON WHEN THE DEFENDANT' S COUNSEL EXERCI SED NO
PEREMPTORY  CHALLENCES?

Ganvard at 1362-1363.1

B: The First District held in petitioner's case:

"that appellant has failed to carry his burden to establish the
existence of reversible error by demonstrating, from the record,
that he was not present at the bench conference during which
perenptory challenges were exercised.” However, it is not the
burden of the defendant [petitioner] to create the physical
record and transcripts on appeal. As the Fourth District Court of
Appeal s has hel d:

.+sit is the burden of the court, or the state, to nake

the record show that all requirenents of due process...
have been net.

Alexander v. State, 575 So.2d 1370 (Fla. 4th DCA 1991); see

also, Mutthews v State, 687 so.2d 908 (Fla. 4th DCA 1997).

! Argunents against the District Court's decision were
presented in a well reasoned dissent to the opinion in Ganyard,
whi ch was decided in banc. The author of the opinion in
question, J. Mickle, joined J. Whbster in that dissent.

Petitioner hereby incorporates the argunent of the dissent in
Ganvard at 1363-1366 into this brief.
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Finally, here, the record is inconplete and cannot be
reconstructed, and it is alleged that due process has not been
met, under such conditions, the defendant nust be granted a new

trial.
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V. ARGUMENT

DOES CONEY V. STATE. 653 $0.2D 1009 (FLA.),
CERT. DENIED, U. S. , 116 S. CT. 315,
133 L. ED.2D 218 (1995), PROVIDE A BASIS FOR
REVERSAL OF A CONVICTION WHEN THE DEFENDANT' S
COUNSEL EXERCI SED NO PEREMPTCRY CHALLENGES?

Petitioner relies wupon all the argunents and |aw presented

in his initial brief and replies to the state's answer as

follows:

1. Preservation

Respondent's restatenment of the issue before this Court, as
its argument, indicates that it refuses to accept the fact that
an objection need not be nade to preserve this, a fundanmental
right. Because it involves a fundanental right, neither
Petitioner nor his counsel needed to object to preserve this

i ssue for review

This was pointed out in great detail by the First District
Court of Appeal (DCA) in Miia v. gtate, 675 So. 2d 996 (Fla. Ist
DCA 1996) modified 696 So. 2d 339 (Fla. 1997), acase cited by

the respondent (at AB. 17) but not quoted as to this point:

According to the suprene court, “[tlhe exercise of
perenptory challenges has been held to be essential to
the fairness of a trial by jury and has been described
as on of the nost inportant rights secured to a
defendant." Francis v. State, 413 so. 2d 1175, 1178-79
(Fla. 1982) (citing Paointer v. United States 151 U.S.
396, 14 8. ct. 410, 38 L. #d. 208 (1894), and Lewis v.
United States, 146 U S. 370, 13 s, . 136, 36 L. 3d.




1011 (1892). Cdearly, it is because this is considered
such a critical stage of the proceedings that the court
has undertaken to ensure that a defendant's right to
meani ngful participation in the decision of how
perenptory challenges are to be used is assiduously

protected. |If a contenporaneous objection were required
to preserve for appeal the issue of deprivation of that
right, it seens to us that, as a practical matter, the

right would be rendered neaningless. Accordingly, to
ensure the viability of the rule laid down (or
"“clarified") by the suprene court in Conev, we conclude
that a violation of that rule constitutes fundanental
error, which may be raised for the first time on
appeal, notw thstanding the lack of a contenporaneous
obj ection. See State v, Johnson, 616 So. 2d 1, 3 (Fla.
1993) (“for an error to be so fundamental that it can be
raised for the first time on appeal, the error nust be
basic to the judicial decision under review and
equivalent to a denial of due process"); Salcedo v.
State, 497 So. 2d 1294, 1295 (Fla. 1st DCA

1986) (allegation that defendant was absent from
courtroom during exercise of perenptory challenges
"al l eged fundanmental error which no objection was
necessary to preserve"), xeview denied, 506 So. 2d 1043
(Fla. 1987).

Meijia, at 999 (bold enphasis added). (Not addressed in later
modi fication).

The state also argues that because the follow ng sentence
was deleted from the final version of Coney v. State, 653 So. 2d
1009, 1013 (Fla. 1995), this Court nust have neant for the
cont enpor aneous objection rule to apply:

Qobvi ously, no contenporaneous objection is required to
preserve this issue for review...

Coney v. State, 20 Fla. Law Wekly S16, S17 (Fla. Jan. 5,

1995) (bold enphasis added). The First DCA rejected this argunent




in Mejia, where, as here, the state argued that this deletion:
""indicates that appellant must preserve the issue.' [The First
DCA was] unwilling to read so nuch into such a revision." Mjia,
at 999. Petition argues that the reason this Court deleted the
sentence is because it was, in fact, obvious that no objection

woul d be required.

In Butler v. State, 676 So. 2d 1034 (Fla. 1st DCA 1996), the

state (same respondent as here) argued that an objection was
required to preserve error when a defendant was totally absent
fromthe courtroom |In Butler,in Meiia,and here, that argunent
was based on this Court's holding in Ghson v. State 661 So. 2d
288 (Fla. 1995%)%. (AB.6,7,9). However, Respondent fails to
mention that the First District also rejected this argunent:

The state asserts that an objection was required to
preserve this issue for appeal, in accordance wth
Gbson v. State, 661 so. 2d 288 (Fla. 1995). But the
court did not suggest in @Gibgon that it intended to
recede from the recent ruling in Coney, which obligates
the trial court to make a proper inquiry regarding the
defendant's personal waiver or acquiescence. (Cting,
Meijia). Because such personal waiver or acquiescence
was not obtained in the present case, the appeal ed
orders are reversed and the case is remanded.

Butler, at 1035.

2

This Court found it unnecessary to reach this particular
issue in Mejiav. State, 675 So. 24 996 (Fla. 1st DCA 1996)

modified 696 So. 2d 339 (Fla. 1997).
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Butler can algo be gseen to address the state’s inference

that it was unnecessary under Coney for the trial court

to “sua

sponte” invite Petitioner to the bench. (AB. 4). The onus is on

the trial court, not the defendant, to see that due pr
conplied with. See Matthews v, State, 687 So. 2d 908 (

DCA 1997) (argued at |B.6, 18, 19).

The state's argunment is inplicit that "presence"

ocess is

Fla. 4th

during voir

dire can be waived by gilence. (AB.8) However, the waiver by

i naction of a fundamental right or presuming waiver by a gilent

record is contrary to opinions of the US. Suprene Court. In

addressing a simlar waiver (of speedy trial) the Court held:

Such an approach, by presunming waiver of a fundanental
right from inaction, is inconsistent with this Court's

pronouncenents on waiver of constitutional rights
Court has defined waiver as "an intentional
relinqui shment or abandonnent of a known right or

The

privilege." (Cte omtted). Courts should "indulge

every reasonable presunption against waiver," (G

te

omtted) and "they should not presume acquiescence in

the loss of fundanental rights.”" (Cte omtted).

I n

Carlev v. Cochran, 369 US 506, 8 L. Ed. 2d 70, 82 S.

Ct. 884 (1962), we held:
:presuming waiver from a silent record is
i mpermi ssible. The record nust show, or ther
nust be an allegation and evidence which

e

show, that an accused was offered counsel but
intelligently and understandably rejected the

offer. Anything less is not waiver. Id., at
516, 8 L. Ed. 2d at 77.

The Court has ruled similarly with respect to waiver of

other rights designed to protect the accused. (G
omtted).

10
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Barker v. Wingo, 407 U.S. 514, 525 (1972).

If one does not know of the right, as mandated by this Court
in Coney, then one cannot intelligently and know ngly waive that
right, and Petitioner's absence from the bench was therefore,
involuntary. Thus, the state's argunent of waiver by silence
fails. “[Tlhe nore prudent approach would be to keep the burden
on the trial court and the state to see that -Coney requirenents
have been net." Ellis v. State, 22 Fla. L. Wekly D 1621 (Fla.
4th DCA July 2, 1997); citing _Matthews, 687 s 2d at 910 n.2;

Alexander v. State, 575 So. 2d 1370 (Fla. 4th DCA 1991).

2. Petitioner's right exists under Coney.
Respondent argues that Petitioner has no rights under Coney;

because he cannot prove that perenptory challenges were issued,

and therefore the trial court is presumed correct on appeal. It
continues: "Petitioner turns the presunption on its head by
arguing that a silent record is ground for reversal." (aB. 10).

However, the argunent made by the Petitioner is not that a
silent record is ground for reversal, but that one need not
actually use one's perenptories -- need not actually strike
jurors -- in the exercise of peremptories.® |f one need not

exercise perenptories, then Petitioner's record is as conplete as

3 This is argued in full in Petitioner's initial brief on
the merits and need not be fully addressed here.
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need be -- he was not present at the bench and the trial court
failed to do what Coney mandated it do.

Furthernmore, failing to prove one used a perenptory to
strike ajuror is no different than failing to use any
perenptories to strike jurors. Thus, this case is on the sane
footing as Ganvard v. State, 686 so. 2d 1361 (Fla. 1st DCA 1996)
which is presently before this Court for consideration on the
question posed in the issue above.(Fla. Suprene Court case nunber
89, 759) .

Despite the state's argunment to the contrary: "The burden is
upon the trial court or the State to make the record show that
all requirenents of due process have been net." Mitthews v

State, 687 So. 2d 908, 910 (Fla. 4th DCA 1997) (argued at |B.6,

18, 19). Neither did not do so here.

3. Prejudice

Respondent's argunent inplies that Petitioner nust, but
cannot prove that he was prejudiced, and noreover, he cannot

prove that any prejudice was harnful. However, the burden is not

upon the Petitioner to prove harm but upon the state to prove
beyond a reasonable doubt that the error conplained of was

harm ess. State v.DiGilio, 491 So. 2d 1129 (Fla. 1986). (Argued

at IB.16-20) ,

12




Respondent argues that all Petitioner could get, should

relief be granted, is anewtrial, and that Coney would |onger
apply. It concedes: "In essence, then, Petitioner seeks a retrial
so that his jury can be selected, wthout any error, in precisely

the sane manner in which it was selected in this case." (AB.

16) (bold enphasis added). That is, in fact, precisely what

Petitioner seeks, a retrial so that his jury can be selected --

without any error -- and that is what this Court should grant.
A different jury mght well have reached a different

verdict. As in Francis v State 413 so. 2d 1175, 1179 (Fla.

1982), this Court is ‘unable to assess the extent of prejudice,
if any," Petitioner sustained as the result of not being at the
bench conference held for the purpose of permtting the exercise
of perenptory challenges. Accordingly, as in Francis, this Court
is unable to say, to the exclusion of all reasonable doubt, that
the error was harnless. See e.q. Ganvard_ 686 So. 2d at 1366 (J.
Webster, dissenting)*.
Finally, the state's argument that Conev need not apply

because it is no longer the law, is not good policy. I'n essence,

to hold that this error is harmess now that the |aw has changed,

4 See also, IB. 19, where these words were used and
I nadvertently not properly cited and credited.
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is to endorse a policy of not following the holdings of this

Court, because, after all, the holding is either "not final," or
if final, may sonmeday be overrul ed. To allow trial courts the
liberty of not following the law as it was at the time of trial,

as the state's argunent suggests, would be poor public policy.

V.  CONCLUSI ON
Petitioner, David P. Carmchael, based on the above,
respectfully requests this Court to reverse the holding of the
First District Court of Appeal; reversing his conviction and
remanding the case to the lower courts for a new trial, and to
grant any and all further relief as this Court may find equitable
and just,

Respectfully submtted,

NANCY A. .DAN. ELS
PUBLIC- DEFEND :
SECOND JUDIC AL’ CIRCUIT

~ 4”4@ cﬂf‘fi”“’" ‘/
RAYMOND
Assmpant Publ ic Defender
Florida Bar No. 919896
Leon Co. Courthouse, #401
301 South Mbnroe Street
Tal | ahassee, Florida 32301
(850) 488-2458

ATTORNEY FOR APPELLANT
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing has been
furnished by delivery to Stephen R White, Assistant Attorney
General, Crimnal Appeals Division, The Capitol,.. Plaza Level,

-

Tal | ahassee, Florida, 32301, on this 4 day of December 1997,

\_RAYMOND DIX
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