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STATEMENT OF THE CASE

The State nmakes the following addition to Petitioner's
statement of the case and facts:

In determning that the trial court properly inposed a
gui del ines sentence of 70 nonths for a third degree felony, the
district court considered the language of Florida Rule of Crimnal
Procedure 3.703(d) (26), and adopted the reasoning of the Third
District Court of Appeal in Mirtinez v. State, 692 So.2d 199 (Fla.
3d DCA 1997) . Mays V. State, 693 So.2d 52 (Fla. 5th DCA 1997)
(Petitioner's Brief, appendix A)




SUMVARY OF ARGUMENT

In accordance with section 921.001(5), Florida Statutes
(Supp.1994), and Florida Rule of Crimnal Procedure 3.703(d) (26),
the district court properly affirmed Petitioner's guidelines
sentence in excess of the statutory maxi mum penalty otherw se

authorized by section 775.082, Florida Statutes (1995). Petitioner

fails to raise a tenable constitutional challenge to this
| egi sl ation. First, section 921.001(5) does not operate to anend
section 775.082 by inplication. The two sections operate

har moni ously and nust be read together in order to determ ne

whet her a departure sentence, or a sentence in excess Of the
statutory maximum penalty, may be inposed. Secondly, there is no
merit to Petitioner's claim that section 921.001(5) violates the
notice requirement of the constitution. One is charged with
know edge of all statutes. A defendant can determine his potential
sentence by preparing a guidelines scoresheet and considering all
statutes relevant to his offense, including section 921.001(5).
Petitioner also fails to establish any anmbiguity in the
| anguage of section 921.001(5). This Court nust assume the
| egislature intended the plain and obvious neaning of the words
used in the statute. Even if this Court |ooks beyond the Iliteral
| anguage of the statute to the legislation which created it, it is

clear that the district court construed the statute in the only

manner consistent with its legislative intent. For these reasons,




. petitioner's argunents should be rejected and the decision below

should be affirmed in all respects.




ARGUMENT

THE TRIAL COURT PROPERLY SENTENCED
PETI TIONER TO A GUI DELI NES SENTENCE

IN EXCESS OF THE STATUTORY MAXI MUM
FOR A THRD DEGREE FELONY |IN

ACCORDANCE W TH SECTION 921.001(5),
FLORI DA STATUTES (SUPP.1994) AND
FLORIDA RULE OF CRIM NAL PROCEDURE

3.703(d)(26).
Prior to January 1, 1994, ¢trial court judges could not

sentence defendants in excess of the statutory nmaxinum penalty:

Sentences inposed by trial court judges nust be in

all cases within any relevant mninmm and maxinmum

sentence limtations provided by statute and nmust

conform to all other statutory provisions. The

failure of a trial court to inpose a sentence

within the sentencing guidelines shall be subject
to appellate review...

§ 921.001(5), Fla.Stat. (1993) (emphasis added) Thereafter, the
| egislature anmended section 921.001(5) so that only desarture
sentences would be required to remain wthin the relevant m ninmm
and maxi mum sentencing linmtations. Ch. 93-406,§ 5, at 2920, Laws
of Fla.

The preamble to chapter 93-406, reads in pertinent part: "An
act... anending s. 921.001, F.S.;...providing that a departure
sentence nmust be wthin any relevant statutory  maxi num

sentence;..." Ch. 93-406, at 2911 (enphasis added) The amended

section 921.001(5) currently reads as foll ows:

Sentences inposed by trial court judges under the
1994 revised sentencing guidelines on or after
January 1, 1994, nust be within the 1994 guidelines
unless there is a departure sentence with witten
findings. If a recommended sentence under the

gui del i nes _exceeds the maximum sentence otherw se
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aut horized by s. 775.082, the sentence under the
gui del ines must be inposed, _absent a departure. |If
with witten findings, is

i mposed, such sentence nust be wtm_n_a%;r_eLesLanL_ :
maxi rum sentence limtations provided in s.

775.082. ..

§ 921.001(5), Fla.Stat. (Supp.1994) (emphasis added)’

Petitioner was properly sentenced under the guidelines to a
sentence which exceeds the statutory maximum for a third degree
felony. Petitioner fails to raise a tenable challenge to the
constitutionality of the amended section 921.001(5). Furthernore,
the district court properly gave effect to the plain neaning of
Florida Rule of Crimnal Procedure 3.703(d) (26), which tracks the
| anguage of the statute.

Petitioner first contests the constitutionality of the new
section 921.001(5) on the ground that it has resulted in an
amendment by inplication of Florida Statute section 775.082. This

argument fails because section 921.001(5) does not intend to revise

the subject matter of section 775.082, nor is there an
irreconcil abl e repugnancy between the two, SO that there is no way
the fornmer rule can operate without conflicting with the latter.”

State v. J,RM, 388 So.2d 1227, 1229 (Fla. 1980) To the contrary,

the |anguage of section 921.001(5) indicates that the two statutes
must operate together in order to determne whether a departure

sentence, oOr a sentence in excess of the statutory maxi num penalty,

"Section 921.0014(2), Florida Statutes, contains almost
identical language, and was also created by chapter 93-406. Ch.
93-406, 8§12, at 2940, Laws. of Fla.
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may be inposed. Where the statutes conplenent each other and may
be read in pari materia, there is no conflict or repugnancy. Id.

Petitioner next argues that section 921.001(5) violates the
notice requirement of our state and federal constitutions. Thi's
argument is based upon the prem se that section 921.001(5) provides
for a maxi mum sentence which is gpen ended and subject to the
discretion of the trial court. (Petitioner's Mrit Brief, p. 10)
The statute in fact clearly states that a sentence which exceeds

the statutory maxi num penalty mnust be within the sentencing

gui del i nes. Hence, this statute cannot be said to deprive
Petitioner of adequate notice of the authorized punishnment for his
crime. The Fourth District Court of Appeal conprehensively
addressed this issue in Mers v. State, 696 So.2d 893 (Fla. 4th DCA
1997)

Because every defendant is presunmed to know the |aw
and has actual know edge of one's own crim nal
history, not to mention the facts of the primry
and additional sentencing offenses, there is no
possible claim of Jlack of notice as to the
gui delines nmaxinmum that wll be inposed for these
of fenses.. .One is charged with know edge of all the
Florida Statutes, not nmerely the one that favors a
party in litigation. We take express note of
section 775.082(8), which provides in part that "a
reference to this section constitutes a general
reference under the doctrine of incorporation by
reference.” This provision should alert the reader
to the likelihood that section 775.082 has been
incorporated into other statutes...The nmere fact
that section 775.082 itself does not expressly
refer to sections 921.001(5) or 921.0014(2) does
not render any of these statutes indefinite or
uncl ear.




. Id. at 898-899; See also Gardner v, State, 661 So.2d 1274, 1276

(Fla. 5th DCA 1995) On this point, Respondent requests that this
Honorabl e Court adopt the reasoning of the district courts cited
above.

Regardl ess of the constitutionality of section 921.001(5),
Petitioner argues that the legislation was inproperly applied to
him in violation of the rule of statutory construction requiring
penal statutes to be strictly construed in favor of the accused.
(Petitioner's Brief, p. 6) This rule of construction applies only
where the language within a statute is susceptible of differing
meani ngs. § 775.021, Fla.Stat. (1995) Because the legislation is
clear and unambiguous, this argunment also fails.

Al t hough Petitioner argues that the statute should be
strictly construed, he cites the |anguage of Florida Rule of
Cri m nal Procedure 3.703(d)(26), as that which is to be
i nterpreted. (Petitioner's Brief, p. 5) The lower court also
cited this language in its opinion affirmng the guidelines

sent ence. Mayg V. State, 693 8o.2d 52 (Fla. 5th DCA 1997) Rule

3.703(d) (26) was created to inplenment the statutory revisions of

chapter 95-184, Laws of Florida,? and the |anguage of the Rule

follows that of Section 921.001(5) Fla.Stat. (Supp.1994), al t hough

z ents to 1 Re.

' imi
Sentencins Guidelines, 660 So.2d 1374 (Fla. 1995)
7




this subsection was not affected by the 1995 legislation.’ The
first sentence in rule 3.703(d) (26) states:
If the recommended sentence under the sentencing
gui del i nes exceeds the maximum sentence authorized
for the pending felony offenses, the guidelines
sentence nust be inposed, absent a departure.
This language is consistent with the statutory |anguage of section
921.001(5), which states:
If a recommended sentence under the guidelines
exceeds the maximum sentence otherw se authorized
by s. 775.082, the sentence under the guidelines
must be inposed, absent a departure.

Statutory |anguage should be interpreted according to its
conmon usage, zZuckerman v, Alter, 615 So0.2d 661, 663 (Fla. 1993),
and this Court nust assune the legislature intended the plain and

obvi ous neaning of the words used in the statute. Lei sure Resorts.

Inc. v. Frank Roonev, Inc., 654 S$o0.2d 911, 914 (Fla. 1995)

Furthernore, a provision within a statute nmust be read within the
context of the entire section, with no single provision being read
in isolation. Acosta v. Richter, 671 $o0.2d 149, 154 (Fla. 1996)

Regardl ess, Petitioner, contends that the above stated provision

shoul d be construed to nean that a guidelines sentence could exceed

the statutory maxinum only “where the entire reconmmended range,

exceeds the statutory maxinum" (Petitioner's brief, p. 5)(emphasis

in original) This strained construction disregards the next

sentence in section 921.001(5) which states: "If a departure

‘The only changes made to Section 921.001 occurred within
subsection (4) (b). Ch. 95-184, § 3, at 1678, laws of Fla.
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sentence, with witten findings, is inposed, such sentence nust be
within any relevant maxi num sentence limtations provided in s.
775.082." ¢

It is clear from the wording of the statute, that the

| egi slature is only concerned that departure sentences remin

wthin the nmaxinmum sentencing limtations delineated in section
775.082. It is another common maxim of statutory construction that
the mention of one thing inplies the exclusion of another. P.W_

Ventures, Inc. v. Nichols, 533 So.2d 281, 283 (Fla. 1988)  Thus,

where a departure sentence nust remain within any relevant maxi num
sentence limtation, a guidelines sentence nust not. Trial courts
are free to use the full r ecormended gui del i nes range,

notwi t hstanding the ordinary statutory maxi num sentence. It would
be inconsistent for the legislature to allow guidelines sentences
to exceed the statutory maxinmum gnly where the entire quidelines.

sentencing range exceeds the maxinmum Wwhere it has also made clear

that any uuidelines sentence nmay exceed the statutory maxi mum

Consi deration nust be accorded not only to the literal and
usual neaning of words, but also to their nmeaning and effect on the
objectives and purposes of a statute. Florida Birth-Related
Neurological |Iniurv Compensation  Ass'm v, Florida Div. of
Admini strative Hearings, 686 So.2d 1349, 1354 (Fla. 1997) The

‘similarly, the next sentence in Rule 3.703(d) (26) reads:
"Such downward departure nust be equal to or |ess than the nmaxi num
sentence authorized by section 775.082."

9




obligation of the Supreme Court "is to honor the obvious
| egislative intent and policy behind an enactnment, even where that
intent requires an interpretation that exceeds the literal |anguage

of the statute." Bvrd v, Richardson-Greenshields Securities, lnc

552 So0.2d 1099, 1102 (Fla. 1989) Beyond the plain |anguage of
section 921.001(5), this Court should consider the preanble to
chapter 93-406, Laws of Fl orida. The introductory | anguage
I ndi cates that section 921.001 was anended for the purpose of
"providing that a departure sentence nust be within any relevant
statutory maxi num sentence." Ch. 93-406, at 2911, Laws of Fla.
This legislation deleted the | anguage previously contained in

section 921.001(5) which stated: "Sentences inposed by trial court

judges nmust be in all cases within any relevant mninum and maxi num
sentence limtations provided by statute.” Ch. 93-406, § 5, at

2940, Laws of Fla. (enphasis added)

Because it is clear that the legislature intended that only
departure sentences should be encunbered by the sentencing
limtations contained in section 775.082, the State disagrees wth
that portion of the Fourth District Court of Appeal's decision in

Mers v. State, which holds that the statutory maximum sentences

provided in section 775.082 nmay be exceeded only up to the initial

gui del ines sentencing point total, but not up to the permtted 25%

increase. Mers., v, State, 696 So.2d 893 (Fla. 4th DCA 1997)" It

*Mvers is currently pending review before this Court in State
v. Mers, Case No. 91,251

10




is evident that the recommended sentence under the guidelines
i ncl udes the 25% variance range under section 921.0014(2). Section
921.001(5) directs that "the sentence under the guidelines nust be
i nposed” if it exceeds the statutory maxinum but states that a
departure sentence nust be within the maximum  This suggests that
by "departure," the legislature anticipated that even with a 25%
upward variation, the guidelines sentence did not exceed the
statutory maxinum  After all, a departure sentence is one beyond
25% over the median nunber of prison nonths. See §§ 921.0014(2) &
921.0016(1)(c), Florida Statutes.

In  sum Petitioner has unsuccessful ly chal | enged t he
constitutionality of section 921.001(5), Florida  Statutes,
(Supp.1994) and has failed to establish anmbiguity within the
| anguage of the statute. Accordingly, this Court should affirm the
decision of the Fifth District Court of Appeal, which properly

applied the sentencing guidelines.
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® .
Based on the foregoing arguments and authorities, Respondent

respectfully requests that this Honorable Court affirm the judgnent

and sentence in all respects.

Respectfully submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

Q/vmmpvub YA
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ASS| STANT ATTORNEY GENERAL
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| HEREBY CERTIFY that a true and correct copy of the above
nerits brief has been delivered to Assistant Public Defender
M chael §. Becker, counsel for Petitioner, 112 Orange Avenue, Suite

A, Daytona Beach, FL 32114, this 16th day of Decenber, 1997.
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