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PO NTS ON APPEAL

|, THE DI STRICT COURT ERRED |IN REMOVING THE
| NTENTI ONAL TORTFEASORS FROM THE VERDI CT
FORM TO HOLD THE NEG.I GENT TORTFEASOR
STORE 100% VI CARIQUSLY LI ABLE FOR THE
MURDERER S ACTS AND THE DECI SION BELOW
MUST BE QUASHED UNDER § 768.81, FABRE
AND STELLAS AND A NEW TRI AL ORDERED.

1. THE TRIAL COURT ERRED |IN REFUSING TO
GRANT A NEW TRIAL; WHERE THE VERDICT WAS
CONTRARY TO THE MANI FEST WEI GHT OF THE
EVI DENCE;, AND THERE |S CASE LAW CLEARLY
AUTHORI ZING A NEW TRI AL.

I'11. THE TRIAL COURT ERRED IN FAILING TO
GRANT A NEW TRIAL OR REM TTI TUR WHERE
THE JURY'S EXCESSIVE VERDI CT WAS
OBVI QUSLY AND SUBSTANTI ALLY AFFECTED BY
PASSI ON, SYMPATHY OR PREJUDI CE REQUI RI NG
THE GRANTING OF A NEW TRIAL.

V. THE TRIAL COURT ERRED IN FAILING TO
GRANT A DIRECTED VERDICT OR J.N.QV.;
WHERE THE NEGLI GENT SALE OF AMMUNI TI ON
TO A MNOR COULD NOT BE A LEGAL CAUSE OF
DEATH AS THE CRIM NAL ACT OF BON FAY WAS
AN UNFORESEEABLE, SUPERSEDI NG
| NTERVENI NG CRIM NAL ACTION AND THE
VERDI CT MJST BE REVERSED AND ENTERED FOR
WAL- MART,
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| NTRODUCTI ON

The Appellant, Wal-Mart Stores, Inc., a foreign corporation
Wwll be referred to as "Wal-Mart" or "Defendant."

The Appellee, Sandra Coker, as personal representative of
the Estate of Billy Wayne Coker will be referred to as
"Plaintiff" or "Coker."

The Record on appeal will be designated by the letter "R."

The Trial Transcript supplemented to the record on appea
will be designated by the letter "T."

The Hearing Transcript on post trial notions supplenmented to
the Record will be designated by the letter "H."

Al enphasis in the Brief is that of the witer unless

ot herw se indicated.
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STATEMENT OF THE FACTS AND CASE

A Overview

A disgruntled enployee, Archer, hired his teenage cousin,
Bonifay, to execute a revenge killing against the man who had him
fired fromhis job (T 91; 129; 213). Boni fay wanted to kill
somebody so he agreed and enlisted the help of two other
teenagers, Fordham and Barth (1 91; 129-130; 210-214). After
planning the crime on Thursday, the trio went to the auto parts
store, where Archer had worked, but the robbery/murder attenpt
was thwarted when Wells, the intended victim heard Bonifay cock
the gun, so Bonifay took off (T 131-133; 196-199). The next
night Bonifay decided to buy nmore amunition and Fordham, who was
18, told him he was old enough to buy it; so they first went to
K-Mart which was out of the ,32 amunition Bonifay wanted (T 90-
92; 125-127).

Around 8:30 p.m Bonifay and Fordham went to \Wl-Mart, where
they purchased the .32 ammunition and then went to pick up the
third teenager, Barth (T 127-129). Barth and Bonifay robbed the
auto parts store, Bonifay shot and killed Coker, an enployee
filling in for Wells, with Fordham being the get-away driver
(T 129-130; 221-223; 216). Barth and Bonifay came running out of
the store giggling and laughing, wth Fordham observing "who said
crime doesn't pay" (T 130; 211).

Ms. Coker sued Wal-Mart for selling the ammunition to
18-year old Fordham and incredibly the jury not only found
Vl-Mart liable, but also found Val-Mart nore guilty than

=-1=-
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premeditated murderer, Bonifay (T 723). The trial judge found
that no reasonable jury could find Wal-Mart more liable than
Bonifay, who shot Coker four times, but believed that there was
no case law allowing her to order a new trial just based on
percentages of liability (H 5-6). Wal-Mart appealed as the jury
verdict was contrary to the manifest weight of the evidencej;
where Plaintiff’s counsel even told the jury that more liability
had to be assessed against Bonifay, the murderer, than Wal-Mart
and the jury totally ignored the Plaintiff and the evidence,
which is a valid legal basis for reversal of a verdict and the
granting of a new trial.

The First District followed its own precedent in McDonald,
infra, and took the intentional tortfeasors off the verdict form,
in a 2~1 opinion and held that Wal-Mart had to pay all the

damages even though it was only 35% liable. Wal-Mart Stores,

In¢. v. Coker, 22 Fla. L. Weekly D1561 (Fla. lst DCA June 23,

1997) (Coker II)(Al-2). The court certified the same two

negligent security questions to this Court, that it did in
McDonald and noted direct conflict with the Third District in

Stellas, infra; Coker II, D1561.

B. Specific Facts

Robin Archer and Daniel Wells worked at a Trout Auto Parts
store. Archer, who apparently was dealing drugs, was fired in
early 1990, based on Wells’ suggestion (T 102; 104; 193-195).

The disgruntled Archer then arranged for or ordered the murder of
Wells, during a robbery of the Trout store (T 91; 102; 213).
-)-
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Archer hired his cousin, Patrick Bonifay, a 1l7-year old, to kill
Wells and he used Bonifay because Bonifay wanted to kill sonmebody
(T 129-130; 539-540). Bonifay then enlisted the help of two
other teenagers, Edward Fordham and Ciff Barth (T 214-215). On
Thursday, January 24, 1990, Bonifay called Barth to discuss the
robbery of the auto parts store and Bonifay obtained a gun from
his cousin Archer, who apparently got the gun from anot her
teenager, David Bland (T 95; 205-206; 208-209). The gun had one
bullet in it and Bonifay and Barth decided to execute the crinme
on Friday, January 25, 1990 (T 215). They tried to talk Ceorge
Wnn into driving the getaway vehicle and when he refused they
got Eddie Fordham to drive instead (T 215). Fordham decided to
use his father's truck, as his Mistang was very recognizable and
Fordham said he chose the truck over the Mistang, because the
truck was nore reliable (T 146). Fordham gave Bonifay a ski nask
(T 145). That Friday night Bonifay told at least Barth and
perhaps Fordham that he was going to shoot the clerk (Wlls) at
the Trout Auto Parts store (T 147; 210; 213).

The trio drove to the Trout Auto Parts store that Friday
evening and Bonifay got out of the Fordham vehicle and wal ked up
to the custonmer service wi ndow at the shop (T 131-132; 196-197).
It was five mnutes before mdnight and Wells, the intended
victim was closing out the store (T 196-197). Wlls was
concerned because it was so late; he wanted to go hone; and he
was a little spooked, because he had been at the store when it

had been robbed wth sonmeone using a sawed-off shotgun (T 196-

-3-
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198). Wlls just pretended to look up the parts Bonifay had been
told to ask for, saying that he did not have the parts, that they
were in a different store and that he would check on them in the
norning (T 198). Bonifay said that was alright and that he would
be back in a mnute;, and then Wells heard what he believed was a
gun being cocked, which scared him even nore (T 198). Wlls was
standing to the side of the w ndow, which he knew he could shut

i f something was going to happen, so he turned conpletely to | ook
at Bonifay and Bonifay just walked off telling Fordham and Barth
that he could not go through with the crinme because Wlls had
heard him cock the gun (T 197-198; 210).

On Saturday, January 26, 1990, Wlls was out sick with the
flu and Wayne Coker agreed to cover his shift at that auto parts
store (T 190-191; 196). Fordham drove over and picked up Bonifay
and on the way over to Barth's house, Bonifay asked Fordham, as
they passed a K-mMart, if he was old enough to buy anmunition and
since he was 18, Fordham believed he was (T 125; 128). Fordham
had gone with his father on prior occasions to buy amunition for
the guns they kept at home (T 151-152). Bonifay told the K-Mart
clerk that he needed .32 ammunition and the clerk told him that
he was out of it, but that it would cost around $14; but Bonifay
did not have enough nmoney (T 126). The two left K-Mart and drove
over to Barth's house to get noney from Barth and to pick him up,
but Barth was not ready to go, and apparently gave Bonifay noney
for the ammunition (T 126-127). Bonifay told Barth they would be

back to get him and then Fordham and Bonifay drove over to the

y.
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Wal -Mart around 8:30 p.m. that evening to buy sone nore
ammunition (T 127, 162). Bonifay told the clerk he needed .32
amuni tion. Boni fay handed the cash to Fordham and Fordham
handed the cash to the clerk who rang it up, put the box of
bullets in the bag and gave it to Bonifay (1t 127; 162).
According to Fordham, the clerk at Wal-Mart never asked for any
type of identification and Wal-Mart was the only place they could
have purchased the bullets that late at night (T 131).

Fordham and Bonifay eventually drove back to Barth's house,
Boni fay |oaded the gun in Fordhams truck and the bullets spilled
out; the trio took off for the Trout Auto Parts store,
approximately at 11:30 p.m that evening (T 129; 216). Bonifay
told Fordham to park the truck on the side of the store and sit
there and wait until he and Barth got back (T 129-130). Bonifay
and Barth clinmbed through the parts w ndow of the auto store and
Boni fay shot Coker four tinmes, while Coker was pleading and
begging for the boys not to kill him telling them about his wfe
and children (T 85, 216). Bonifay and Coker then went through
the cash drawers, cleaned out the wall safe and then left the
store (T 85-86). Bonifay and Barth junped back into Fordham s
truck, about four mnutes after they left, laughing and giggling,
telling Fordham to drive off, as they pulled out a |lot of noney
and started counting it (t 130; 211). Fordham nade sone comment
along the line of "who said crime doesn't pay" and the three
split the noney, each receiving between $600 and 700 dollars

(T 211; 217). Bonifay and Archer were convicted of preneditated
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first-degree nurder and grand theft and sentenced to death and
Fordham and Barth were sentenced to life in prison (T 124; 208,
542).

Wien M's. Coker, on behalf of the estate and beneficiaries,
sued Val-Mrt, for negligence in violating a Federal |aw
prohibiting the sale of pistol ammunition to anyone, a licensed
deal er "knows or has reasonable cause to believe is less than
21-years of age" (R 1-4; 23-27; 85-90)., Wl -Mart noved to
dismss the Conplaint on the basis that Coker failed to state a
cause of action for negligence, because as a matter of law, the
intervening crimnal act of premeditated murder was unforeseeable
and the Mdttion to Dismss was granted (R 73). The Plaintiff
appealed and the court reversed on the basis that the intervening
crimnal act was foreseeable, in light of the reasons for the
Congressional enactnment of the Federal Gun Control Act; therefore
the seller was not insulated from liability, adopting several
out-of-state cases and rejecting other out-of-state cases which

had held the opposite, Coker v. WAl-Mart Stores, Inc., 642 So.

2d 774 (Fla. 1st DCA 1994), review denied, 651 So. 2d 1197 (Fla.

1995) (Coker |). since the issue of proximate cause was one to be

resolved by the trier of fact, the court was unwilling to hold
that, as a matter of law, a violation of the Federal statute
could not be found to be the proxinmate cause of an injury or
death, caused by the purchaser's intentional or crimnal act.

Coker 1, 778. Therefore, the case went to trial. At the close

of the Plaintiff's case, Wal-Mart noved for directed verdict on
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liability, again raising proxinmate causation etc.; and for a
directed verdict on econom c danages, as \Wayne Coker had no noney
left to distribute to his beneficiaries; and all the Mtions were
denied (T 496-500).

In closing, the Plaintiff's attorney told the jury that
Wl -Mart was negligent in violating the Federal law, by selling
the pistol amunition to Bonifay, who was only 18 and not 21;and
that the issue on causation was that Coker would have been alive
had Wal-Mart not nade this sale (T 619-629). The Plaintiff told
the jury: "Bonifay, the man executed somebody. He should be the
nmost responsible” (T 637). Again the Plaintiff told the jury
that Wal-Mart and Bonifay should be the nost |iable as the
verdict form contained all the intentional tortfeasors, as well
as Wal-Mart; but that the real issue for the jury was
"conpensation” (T 641). The Plaintiff also told the jury not to
consi der what was going to happen with the noney and that they
should not be afraid to award the amount of noney that Ms. Coker
mght blow, or the children might blow after the noney got out of
guardianship (T 651-652). The Plaintiff's attorney sunmmarized
his view of Wal-Mart's position in the case, that Wal-Mrt had
done the famly a favor by killing Coker and that Wal-Mart wanted
to be rewarded for his death (T 688-689). The jury returned a
verdict finding Wal - Mart 35% liable; but Boni fay, who conmtted
the preneditated nurder, only 25% liable (T 723). In addition,
the jury found the other two participants in the crine only a

total of 15% |iable and Robin Archer, who hired Bonifay to commt
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the murder, 25% liable (T 723-724). No liability was assessed
against Bland who gave Bonifay the gun (T 724). The jury awarded
$2,166,275 to the Coker famly (T 725-727).

Wal -Mart filed post-trial Mtions for Judgnent
Notwi thstanding the Verdict, Remttitur and New Trial, again
asserting the lack of causation as a matter of law, the fact that
no reasonable jury could have found WAl-Mart nore liable for
selling amunition than the acts of the preneditated first-degree
murderer, Bonifay; that the verdict was obviously a result of
passion, synpathy or prejudice, especially where Plaintiff's
counsel was crying during closing argunent; and that the acts of
the nmurders were the superseding, intervening cause of the
Plaintiff's injury and again \Wal-Mirt was entitled to a verdict
inits favor (R 101-162).

Al post-trial Mtions were denied; and Wal-Mart appeal ed,
especially where it did cite cases to the judge that allowed the
granting of a new trial on the basis that the assessnent of
liability was contrary to the manifest weight of the evidence

(R 1124). In Coker Il, supra, the First District affirnmed all

I ssues on appeal and noted that proximte causation was a jury
question in this case. The court, on cross-appeal, found that
the judge erred in allowng the intentional tortfeasors to be on
the verdict form as Fabre, infra, defendants and reversed to hold

Wal -Mart 100% 1| i abl e. Coker 11, D1561. It certified the

following negligent security questions under Fabre to this Court:

Is an action alleging the negligence of the
defendants in failing to enploy reasonable

.
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security neasures, Wth said omssion
resulting in an intentional, crimnal act
being perpetrated upon the plaintiff by a
non-party on property controlled by the
def endants, an "action based upon an
intentional tort" pursuant to section
768.81(4)(b), Florida Statutes (1993), so
that the doctrine of joint and several
liability applies?

In such action, is it reversible error far
the trial court to exclude an intentional,
crimnal non-party tortfeasor from the
verdict fornf

Coker 11, D1561;

Wal - Mart Stores, Inc. v. MDonal d,
676 So. 2d 12, 23 (Fla. 1st DCA 1996)
rev. pending, Case Nos. 88, 324

& 88,776 (Consolidated).
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SUMMARY OF ARGUMENT

Archer hired his cousin, Bonifay, to rob his forner enployer
and kill Wells, who had himfired. Bonifay enlisted the aid of
two other teenagers, Fordham and Barth; collected wire cutters,
ski masks, the getaway vehicle, and a gun; and attenpted the
crime on Friday, January 25, 1990. After botching the job,

Boni fay and Fordham went to K-Mart to buy sone nore ammunition
the next night, but they did not have enough noney and allegedly
K-Mart did not have the right kind of bullets. Bonifay and
Fordham then went to Barth's house, got some nore noney and then
drove to a Wal-Mart around 8:30 p.m on Saturday evening. They
purchased the .32 ammunition, went back and picked up Barth,
drove to the auto parts store; where Barth and Bonifay commtted
the robbery and Bonifay shot and killed Coker, who just happened
to be filling-in for Wlls that evening. Laughing and giggling
and observing that crime did pay, the trio took off in Fordhams
truck and split the $2,000 they stole. Bonifay and Archer were
convicted of premeditated first-degree nurder and sentenced to
death and Fordham and Barth were sentenced to life in prison.

Wal -Mart was found nore liable than any individual
participating in the murder of Coker and the judge found that
this was contrary to the nmanifest weight of the evidence; but
believed there was no case law allowng her to grant a new trial,
so she denied it.

The First District affirmed the verdict but reversed the
assessment of fault against the intentional tortfeasors and held
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that Wal-Mart was 100% vicariously liable for the nurderer's act.
The appellate court relied on its prior decision in MDonald and
certified two Fabre questions regarding negligent security cases
again to this Court. \Wiile Coker Il is not a case where the
defendant had a duty to enploy reasonable security neasures, it
is a negligent sale case; the certified questions still nust be
answered "yes" § 768.81 does apply. Any exception to the statute
should, at nost, be limted to premise liability cases for

negligent security |ike MDonald; however, defendants should not

unilaterally be held vicariously liable for everything an
intentional tortfeasor does. Coker 1l makes every defendant an
insurer for the acts of intentional tortfeasors. There should be
no exception to the conparative fault statute for intentional
tortfeasors; or if there is, it should only be in negligent
security cases.

The jury verdict in Coker Il shows that juries do not |et
busi nesses off "scott free" by finding the shooter 99% l|iable.
They do weigh the fault of each defendant; but in Coker [l the
jury was misled to find the negligent tortfeasor store nore
liable than the premeditated nurderer. To affirm Coker Il and
McDonald would nean that in a three-car accident where one driver
intentionally smashed into another car and another driver is
negligently driving, the negligent driver pays for everything. A
social host will be vicariously liable for a guest who gets nad
and punches another guest in the face; as insurer of the

intentional tortfeasor. There is no legal or public policy

~11-

LAW OFFICES RICHARD A. SHERMAN, P. A.

SUITE 302. 1777 SOUTH ANDREWS5 AVE.. FORT LAUDERDALE, FLA. 33316 ‘TEL. (954) 525 . 5665
SUITE 207, BISCAYNE BUILDING, |19 WEST FLAGLER STREET, MIAMI, FLA. 33130 & TEL. (305} 240 . 7557




reason for such results and the Third District's decision in

Stellas, infra, and Judge Ervin’s opinion in McGhee, infra,

should be adopted and § 768.81 enforced.

Florida law clearly supports the granting of a new trial
under these circunstances, based on the percentage assessment of
liability by the jury, when it is contrary to the nanifest weight
of the evidence. No reasonable jury could have found Wal-Mart
more liable than the preneditated nurderer in this case,
especially where Bonifay knowi ngly shot the wong person four
times, as Coker was begging for his life; and where Plaintiff's
counsel repeatedly told the jury that the nopst responsibility for
the crime was with Bonifay. Under established Florida law, the
verdict in this case is undisputedly contrary to the manifest
wei ght of the evidence, as the judge found, and nust be reversed
for a new trial.

In this case, not only did the jury allow its collective
enotions to control its determnation of the percentage of
liability attached to each alleged tortfeasor, but also the
excessiveness of the verdict was not supported by the nanifest
wei ght of the evidence and can only be explained as having
resulted from the jury being inproperly influenced by passion or
prej udi ce. No econom c expert was present at trial to provide an
evidentiary basis for the awards of past and future damages. M.
Coker was chronically unenployed and the famly was barely
existing on welfare for years, including just before M. Coker

began working at Trout‘s. In closing the Plaintiff's attorney
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told the jury to use $10,000 as the annual income and to just
double that for services, with no evidentiary basis whatever
(T 645-646). The jury speculated and picked its own totally
different nunbers; again with no evidentiary basis whatever; and
this requires reversal or at least a remttitur.

Wl -Mart was entitled to a JLNOV. in its favor on the
i ssue of intervening superseding cause. Coker | holds that, for
purposes of a Mtion to Dismss, it cannot be said as a natter of
law that the actions of the nurderer were unforeseeable.
However, under any analysis of the facts as presented at trial,
this murder was not the natural and probable consequence of the
sale of the bullets to persons under the age of 21. Because it
was not foreseeable under the probable cause analysis of
foreseeability, liability with regard to Wal-Mirt is cut off by
this crimnal, intervening act and \Wl-Mart cannot be held
liable. Furthermore, policy considerations mandate that the
liability for subsequent crimnal acts, such as these, not be
extended to a prior negligent party in circunstances such as
appear in the instant case. Again, to go to such great |engths
to hold Wal-Mart liable for the premeditated nmurder commtted by
Patrick Bonifay, wthout any factual basis to sustain a finding
that this murder was reasonably foreseeable by Wal-Mrt, at the
time it sold the bullets, is to go far beyond what was ever
intended by the legislature in enacting the relevant portions of
the GQun Control Act. Therefore, VWal-Mart was entitled to a

J.NOV. in its favor on this issue and the verdict nust be

reversed, and a Judgment entered for Wl-Mart,
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ARGUMENT

THE DI STRICT COURT ERRED IN REMWVING THE
| NTENTI ONAL TORTFEASORS FROM THE VERDI CT
FORM TO HOLD THE NEG.I GENT TORTFEASCOR
STORE 100% VI CARI QUSLY LIABLE FOR THE
MURDERER S ACTS AND THE DECI SI ON BELOW
MUST BE QUASHED UNDER § 768.81, FABRE
AND STELLAS AND A NEW TRI AL ORDERED.

The Florida Supreme Court should hold that the fault of an
intentional tortfeasor should be treated the sane as the fault of
a negligent tortfeasor, and reduce the liability of the joint
tortfeasors. Alternatively, if there is to be an exception, it
should only be for negligent security cases, when a business is
being held liable for not preventing the act itself, and not
apply to other situations involving other types of negligence.

Bonifay, at the suggestion of his cousin, killed Coker, a
clerk in an auto parts store, in a botched plan to rob the store
and kill the manager Wells who had his cousin fired. Bonifay
knew he was shooting the wong man but did it anyway because he
always wanted to kill someone. The First District held Wal-Mrt
100% liable for this nurder, as it sold Bonifay the bullets,
There are many legitinmate reasons to sell and buy ammunition in
this country. This is not a negligent security case where the
Def endant was sued for not providing adequate police-type

protection. In MDonald, sgupra, the defendants were sued for not

having one nore security guard patrolling the parking lots--the
classic negligent security cases. In Coker Il, Wal-Mrt was sued

for selling amunition to 18-year old Bonifay, a negligent act
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because it violated the federal gun law. Negligent sale is a far
cry from negligent security, yet the First District nade no
distinction and held all defendants vicariously liable for the
acts of intentional tortfeasors, § 768.81, Fla, Stat. (1991)
should be applied to all negligence cases and if any exception is
made it should only be in premse liability cases alleging
negligent security. Coker Il nust be quashed and a new trial
ordered applying § 768.81 so that the Defendant is only liable
for its percentage of fault as the |egislature mandated.

This Court has spoken clearly on this issue in Fabre v.
Marin, 623 So. 2d 1182, 1185 (Fla. 1993), holding that
"[c]learly, the only means of determning a party's percentage of
fault is to conpare that party's percentage to all of the other
entities who contributed to the accident, regardless of whether
they have been or could have been joined as defendants."”

Permitting allocation of all at-fault entities, including
those acting intentionally, is consistent with Florida |aw, not
only as expressed in Fabre, but also in connection with Florida's

contribution statute. § 768.31(3), Fla. Stat. (1991) provides

that:
(3) Pro rata shares. --In deternmining the pro
rata shares of tortfeasors in the entire
liability:

(a) Their relative degrees of fault shall be
the basis for allocation of liability.

Thus, the statute provides that there is no right of contribution

in favor of intentional tortfeasors, but permits contribution
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against them in favor of negligent tortfeasors. Finally,
§ 768.81, expressly provides that "for cases to which this
section applies, the court shall enter judgment against such
party on the basis of such party's percentage of fault."

In the present case, the First District reversed based on

its decision in MDonald, because the perpetrator's act was

intentional, so § 768.81 did not apply. Rather vicarious
liability was used instead, allegedly because the Plaintiff's
wongful death claim was based on an intentional tort. Coker I

D1561. The statute reads:

768.81 Conparative fault.--

(3?1 APPORTI ONMENT OF DAMAGES.--1n cases
to which this section applies, the court
shall enter judgment against each party
liable on the basis of such partK's
percentage of fault and not on the basis of
the doctrine of joint and several liability;
provided that with respect to any party whose
percentage of fault equals or exceeds that of
a particular clainmant, the court shall enter
judgment with respect to econom c danages
against that party on the basis of the
doctrine of joint and several liability.

24; APPLI CABI LI TY. -- _

a) This section applies to negligence
cases. For purposes of this section,
"negligence cases" includes, but is not
limted to, civil actions for damages based
upon theories of negligence, strict
lTability, products Iliability, professional
mal practice whether couched in ternms of
contract or tort, or breach of warranty and

like theories. In determning whether a case
falls within the term "negligence cases," the
court shall look to the substance of the

action and not the conclusory terms used by
the parties.

b% This section does not apply...to any
action based upon an intentional tort, or to
any cause of action as to which application
of the doctrine of joint and several

_16_
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liability is specifically provided by chapter
403, chapter 498, chapter 517, chapter 542,
or chapter 895.

However, § 768.81(4)(b) just confirms that an intentional
tortfeasor cannot reduce his or her damages by the fault of
negligent tortfeasors; just as they could not under the
contribution statute.

The statute repeatedly speaks in terns of percentages of
fault, not in terms of percentages of negligence. This clearly
signifies that the Legislature intended the statute to be
applicable where sonme form of fault, other than negligence, is
involved. As this Court stated in Fabre:

There is nothing inherently fair about a
defendant who is 10% at fault paying 100% of
the loss, and there is no social policy that
should conpel defendants to pay nore than
their fair share of the loss. Plaintiffs now
take the parties as they find them If one
of the parties at fault happens to be a
spouse or a governmental agency and if b%/
reason of sone conpeting social policy the
plaintiff cannot receive payment for his
Injuries from the spouse or %ency, there is
no conpelling social policy ich requires
the codefendant to pay nore than his fair
share of the |oss.

Fabre, 1187, guoting, Brown v.
Keill, 224 Kan. 195,
580 P.2d 867, 874 (1978).

The application of § 768.81, in the present case, continues
Florida's long-standing trend of equating the extent of liability

with the extent of fault; which the Third District agreed was the
"backbone" of § 768.81. Stellas v. Alanp Rent-A-Car, Inc., 673

So. 2d 940, 942 (Fla. 3d DCA 1996). This principle is founded on
“l7=
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fundamental considerations of fairness. As this Court noted,
there is nothing fundamentally fair about a defendant who is 10%
at fault paying 100% of the loss. Fabre, 1187. Certainly there
is nothing fair about conpelling a "negligent" Defendant to pay
more that its share of the loss, because another entity conmtted
an intentional tort, which contributed to causing the loss. The
inequity of this is graphically illustrated in this case, where
the jury found Wal-Mart 35% liable and the First District held it
was 100% liable for the fault of the nurderers.

In Fabre, this Court made it clear that § 768.81 requires
the jury to consider the fault of all at-fault entities in
reaching its apportionment of Iliability. Under Fabre, that is
true even if the other at-fault entity is a spouse, a
governnental agency, a hit-and-run driver who cannot be [ ocated,
a bankrupt manufacturer, an enployer who enjoys inmmunity from
tort liability under § 440.11, Fla. Stat., or an entity who has
not been made a party to the suit for any other reason.  Fabre,
1186-1187. This is equally true when the other "at-fault" entity
Is an intentional tortfeasor.

In the instant case, it is clear that the substance of the
Plaintiff's claim against VWal-Mart was a negligence case wthin
the meaning of § 768.81. The Defendant was in no way charged
with any intentional wongdoing, but rather was charged with
negligence in failing to check out the age of Bonifay and Fordham
before it sold them the bullets. It was the perpetrators,

Bonifay and Fordham, who are the intentional wongdoers in this
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case. The negligent party, and not the intentional tortfeasor,
is the party seeking to invoke the provisions of § 768.81,
limting its liability to its percentage of fault. That was the
express intent of the 1986 Tort Reform Act. The First District
has abrogated this in favor of an interpretation that inposes a
hi gher standard of care and financial responsibility on
defendants involved in intentional tort/negligence cases. There
is no legislative or judicial basis for the inposition of such a
hei ghtened standard and increased financial responsibility.
VAl -Mart's liability tripled because of the premeditated nurder
by a robber. Plaintiffs in Florida just want joint and several
liability back and since the legislature has repeatedly refused
to accommodate them they are relying on the courts to step in
and change the statute, like the First District has done. That
is not the function of the judicial system

The Plaintiff's recovery against the Defendant, was because
it was found neqgligent, not because it conmitted any intentional
tort. It was the assailants who could not rely on § 768.81(3),
not the Defendant; just as the Plaintiff had no entitlenent to
increase the liability of the Defendant under § 768.81(4)(b).

Qther jurisdictions have concluded that the intentional
tortfeasor should be included on the verdict form Bl azovic V.

Andrich, 124 N.J. 90, 590 A.2d 222 (1991); Martin v. U.S.,

984 F.2d 1033 (9th Cir. 1993); Widenfeller v, Star and Garter,
2 Cal. Rptr.2d 14 (Cal.App 4 Dist, 1991). It is interesting to

note that in Blazovic, the court dealt with exactly the sane type
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of negligent security case |ike MDonald; where the plaintiff was

shot in a shopping center parking lot as he exited his car to go
into a Wal-Mart. That is, the plaintiff was assaulted while
| eaving a restaurant and sued the restaurant for negligently

failing to provide security. In Martin and Widenfeller, the

California courts held that California's Fair Responsibility Act,
which like § 768.81, speaks of liability of tortfeasors in
relation to their percentage of fault, applied to cases in which
one tortfeasor acted intentionally and the other negligently.

In addition, Florida trial courts, even in the First
District, have permtted intentional tortfeasors to be placed on

the verdict form Departnent of Corrections v. MGhee,

653 So. 2d 1091 (Fla. 1st DCA 1995) approved, 666 So, 2d 140
(Fla. 1996). The concurring and dissenting opinion in Coker |1,
by Judge Joanos, also calls for the adoption of Stellas and
MCGhee as the correct expression of Florida law under § 768.81:

veo M/ view is that the law on this issue
should be in accord with that stated in
Stellas v. Alanp Rent-A-Car, Inc., 673 So. 2d
904, 942-943 (Fla. 3d DCA), review granted,
683 So. 2d 485 (Fla. 1996), and by Judge
Ervin of our court in his concurring and

di ssenting opinion in Department of
Corrections v. MGChee, 633 So. 2d 1091, 1099=-
1101 (Fla. 1st DCA 1995). That view is that
the fault of both negligent and intentional
tortfeasors should be apportioned as a neans
of fairly distributing the loss, based upon
the percentage of fault of each tortfeasor
contributing to that loss. To interpret
section 768.81, Florida Statutes, otherw se
woul d appear to have been the legislature's
intent to limt a negligent defendant's
}ialbility to that defendant's percentage of
aul t.
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Needl ess to say, | concur in the
majority's certification of the same
questions certified in MDonald, 676 So. 2d
at 22-23, and notation of the conflict
between the decision in this case and
Stellas.

Coker 11, D1561-1562.

McGhee involved the nurder of the plaintiff by tw escaped
prisoners. The plaintiff sued the Department of Corrections for
having inadequate security to prevent the escape of prisoners.
The trial court permtted the tw intentional tortfeasors to be
placed on the verdict form On appeal, while the First
District's opinion was not based on this issue,Judge Ervin wote
a dissenting opinion which contained a well reasoned and
supported analysis of all the aspects of why the intentional
tortfeasor should be included on the verdict form

After considering the argunments by
counsel and the authorities cited, | would
affirmas to this issue. It is clear that
plaintiff's action against the DOC was based
on negligence, and the conparative fault
statute specifically applies to actions for
negl i gence. § 768.81(4), Fla.Stat. (1989).
No action was brought by appellee on the
theory of intentional tort. In reaching my
conclusion, 1 am greatly persuaded by the
cogent analysis of the Supreme Court of New
Jersey in Blazovic v. Andrich, 124 N.J. 90,
590 A.2d 222 (1991), which appears to be in
harnony with the spirit of Florida's
conparative negligence law. In Blazovic, the
court explained that early cases had
di stingui shed between negligent and
intentional conduct in order to circunvent
the harsh effect of the contributory-
negligence bar, under the view that
intentional tortfeasors should be required to
pay damages as a neans of deterring them from
future wongdoing, regardless of whether a
plaintiff had been partially negligent.
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Additionally, under common |aw, joint
tortfeasors could not seek contribution from
each other. Wth the passage of contribution
law, joint tortfeasors could recover their
pro rata share of the judgment from the other
oint tortfeasors, thereby limting their
fability. Intentional tortfeasors could not
seek contribution, however, and such
prohibition was intended to deter future
wrongdoi ng; the sane theory advanced vis-a-
vis a plaintiff and an intentional

tortfeasor. ld. at 228-29.

Wth the advent of conparative
negligence, the all-or-nothing result of
contributory negligence was elimnated and
recovery was allowed based on a percentage of
the parties' negligence. Moreover, under the
comparative fault statute, joint tortfeasors
were no longer liable for a pro rata share,
but were liable in proportion to their
percentage of fault. In the court's view,
the application of the law in such manner
results in greater fairness to both
moderately negligent plaintiffs, as well as
joint tortfeasors. |d. at 230.

The court further observed that some
courts had refused to apportion negligence to
intentional tortfeasors, but it was
unpersuaded by those cases. It found the
more just result was to allow conparative
negligence as to both negligent and
intentional tortfeasors, because it
distributes the loss according to the
respective faults of the parties causing the
| 0ss. Id. at 231.

The reasoning of the court's opinion in
Blazovic appears to ne to be consistent with
the Florida courts' general interpretations
of section 768.81 in that the statute clearly
_reg_ui_res a jury's consideration of each
individual's fault contributing to an injured
person's damages, even if such person is not
or cannot be a party to a lawsuit. See Fabre
V. Marin, 623 So,2d 1182 (Fla.1993); Allied-
Signal, Inc. v, Fox, 623 So.2d 1180 (Fla.
1993).  As observed in Marin: "Cearly, the
only means of determning a party's
percentage of fault is to conpare that
party's percentage to all of the other
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entities who contributed to the accident,
regardl ess of whether they have been or could
havilggen joined as defendants.”" 623 So.2d
at )

| consider that the conparative fault
statute, in precluding the conparing of fault
in any action based upon intentional fault,
expressed an intent to retain the comon |aw
rule forbiddi n% an intentional tortfeasor
from reducing his or her Iiability by the
partial negligence of the plaintiff in an
action based on intentional tort. However,
such exclusion has no applicability to an
action, such as that at bar, based solely on
negligence, and, consequently, the fault of
both negligent and intentional tortfeasors
may appropriately be apportioned as a neans
of fairly distributing the loss according to
the percentage of fault of each party
contributing to the loss. | would therefore
affirmas to this issue.

McGhee, 1101 (Footnote omtted).

The First District in Coker Il conpletely ignored the
opinion of two of its own judges and MecGhee is nentioned nowhere
in the 7 page MDonald decision, nor in the ngjority opinion
below,

On the other hand, the Third District adopted Judge Ervin's

analysis of this issue in Stellas, "as though it were [their] own
opinion". Stellas, 942. The court in Stellas added several
observations to Judge Ervin‘’s reasoning:

The unmi stakable intent of 768.81(3) is to
limt a negligent defendant's liability to
his percentage of fault. The whole fault, of
which a negligent defendant's acts are but a
part, is broad enough to enconpass an
Intentional tortfeasor's acts. One
dictionary defines fault as follows: "With
reference to persons: Culpability; the blane
or responsibility of causing or permtting
some untoward occurrence; the wongdoing or
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negligence to which a specified evil is
attributable.” 4 The Oxford English
Dictionary 104 (1933)....Alamo, as a
negligent defendant, is entitled to have its
liability limted to its percentage of fault.

Stellas, 942.

Based on this analysis, the court held that the trial court did
not err in allowing the jury to apportion fault between the
negligent and intentional tortfeasors.

In Stellas, the Third District expressly disagreed with the

Fourth District's opinion in Slawson v. Fast Food FEntertainnent,
671 So. 2d 255 (Fla. 4th DCA 1996), creating direct conflict; as
Slawson held that fault cannot be apportioned between a negligent
tortfeasor and a crimnal actor. Specifically, the Stellas court
noted, "[Slawson] sinply fails to give effect to the previously
di scussed clear legislative intent to limt a negligent
defendant's liability to its percentage of fault." Stellas, 943.
In effect, the Fourth District attenpted to judicially amend
§ 768.81, through its decision in Slawson. Stellas, 943. That
is exactly what this First District has done in MDaonald and
Coker IT as well.

In the instant case, the First District relied on MDonald,

which relied on Slawson, in reversing the trial court's inclusion

of the perpetrators on the verdict form The court agreed with
McDonal d's argument that sinple negligence is different in kind
from intentional wongdoing and therefore, the two types of fault
cannot be conpared. Florida courts, however, have consistently

rejected that argunent, permtting the application of the
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doctrine of conparative negligence to reduce a claim for
recovery, even where the defendant's conduct has been willful and

wanton. American Cyanamd Conpany v. Roy, 466 So. 2d 1079 (Fla.

4th DCA 1984); Tanpa Electric Conpany v. Stone and Webster

Engi neering Corporation, 367 F.Supp 27 (MD. Fla. 1973).

Qbviously, if willful and wanton m sconduct can be conpared
with sinmple negligence for the purpose of determning the
relative degree of fault between plaintiff and defendant in a
conparative negligence situation, there is no reason why that
sane conparison of sinple negligence with nore aggravated forms
of m sconduct cannot simlarly be made for purposes of the
allocation of fault called for by § 768.81. There can be no
principled justification for increasing a negligent defendant's
liability, because some other party behaved even nore egregiously
than the defendant. Furthernore, the application of § 768.81 in
the manner suggested by Slawson and MDonald results in a
disparate treatment of even negligent security defendants, from
all other negligence defendants in Florida and undisputedly is a
violation of equal protection under the law.  There is no
justification for making every defendant in Florida an insurer
for the acts of intentional tortfeasors. That is especially true
where the Defendant is being sued for ordinary negligence and not
even gross negligence, let alone an intentional tort.

Al'l persons, including defendants, are presuned equal and

are entitled to equal protection of the laws. Art. |, § 2, Fla.
Const.; Art. |, § 2, Amendment XIV 81, US. Comnst. |In order to
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conply with the requirenents of the equal protection clause, a
statutory classification nust be reasonable and non-arbitrary and
all persons in the same class must be treated alike. Laskv v.

State Farm Insurance Conpany, 296 So. 2d 9 (Fla. 1974); Silver

Blue lake Apartments, Inc. v, Silver Blue lLake Home Oaners

Association, Inc., 225 So. 2d 557 (Fla. 3d DCA 1969). \When a

statute includes certain parties and excludes others, it violates
equal protection, unless the eclassifications. bear a substanti al
relationship to a legitimte |egislative purpose. Laskv, 18;

Daniels v. O Connor, 243 So. 2d 144 (Fla. 1971).

According to the First and Fourth Districts, § 768.81(3) on
its face applies to all negligence defendants, except those whose
negligence is based on a failure to prevent a crime. § 768.81
would clearly violate equal protection, if it did create such a
discrimnatory classification. In addition, such a distinction
in defendants would be totally arbitrary and unreasonable, where
the express purpose of the Tort Reform Act was to limt the
liability of all negligence defendants to their percentage of
fault; not just certain negligence defendants.

Consequently, this Court should uphold the statute, the

| egislative intent, follow Fabre and Stellas and quash the First

District's Decision and require the inclusion of the perpetrators
on the verdict form This Court should hold that § 768.81

entitles a defendant to have the jury determne the fault of all
tortfeasors, and to have judgnent entered in accordance with the

statutory plan of proportionate liability. Coker Il nust be
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reversed and a new trial ordered; or in the alternative to a new

trial, reinstatenment of the original verdict.

Any Exception Created Shoul d
Only Apply to Neqgligent Securitv_Cases

Alternatively, if this Honorable Court were to create an
exception to the conparative fault statute, it should only apply
to negligent security cases, and not cases involving other types
of intentional conduct. It makes no sense when someone
negligently runs a stop sign for himto become the insurer of a
co-def endant who intentionally collided with someone; nor for
someone who negligently does not trim the bushes on his property
to becone the insurer of a crimnal who hides in the bushes and
murders or rapes soneone; nor for soneone who has a party and is
found negligent for serving alcohol to be the insurer of a guest
who beconmes drunk and viciously beats someone. Even if there is
a logic for an exception in negligent security cases, there is ng
logic for an exception in other cases involving intentional acts.

Therefore it is submtted that there should be no exception
in any cases for intentional acts; or alternatively if this Court
did carve an exception for neglilgent security cases, there

should be no exception for other types of cases involving

intentional tortfeasors.
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11.  THE TRIAL COURT ERRED IN REFUSING TO
GRANT A NEW TRIAL; WHERE THE VERDI CT WAS
CONTRARY TO THE MANI FEST WEICGHT OF THE
EVI DENCE; AND THERE |S CASE LAW CLEARLY
AUTHORI ZI NG A NEW TRIAL.

The verdict was contrary to the manifest weight of the
evidence where a Wal-Mart enployee negligently sold bullets to a
mnor, but Wal-Mart was found more at fault that each of the
people who performed a contract killing and are on death row.

Archer hired his cousin, Bonifay, to rob his former enployer
and kill Wells, who had himfired. Bonifay enlisted the aid of
two other teenagers, Fordham and Barth; collected wire cutters,
ski masks, the getaway vehicle, and a gun; and attenpted the
crime on Friday, January 25, 1990. After botching the job,
Bonifay and Fordham went to K-Mart to buy sone nore anmunition
the next night, but they did not have enough noney and allegedly
K-Mart did not have the right kind of bullets. Bonifay and
Fordham then went to Barth's house, got some nore noney and then
drove to a Wal-Mart around 8:30 p.m on Saturday evening. They
purchased the .32 ammunition, went back and picked up Barth,
drove to the auto parts store; where Barth and Bonifay commtted
the robbery and Bonifay shot and killed Coker, who just happened
to be filling-in for Wlls that evening. Laughing and giggling
and observing that crime did pay, the trio took off in Fordhams
truck and split the $2,000 they stole. Bonifay and Archer were
convicted of premeditated first-degree nurder and sentenced to
death and Fordham and Barth were sentenced to life in prison.

Ms. Coker sued Wal-Mart for violation of the Federal Gun
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Control Act, which prohibits the sale of pistol amunition to

anyone the sales clerk knows or has reason to believe is under
21.  The jury found Wal-Mart 35% liable for the death of Coker
and the preneditated, first-degree nurderer, Bonifay, only 25%
liable. The acconplices, Fordham and Barth, were only found 7
and 8 percent liable, respectively, while Archer, who set the

entire crinme in notion, was also only 25% |iable.

Val-Mart was found nore liable than any individual
participating in the murder of Coker and the judge found that
this was contrary to the nmanifest weight of the evidence; but
believed there was no case law allowing her to grant a new trial,
so she denied it. However, Florida law clearly supports the
granting of a new trial under these circunstances, based on the
percentage assessment of liability by the jury, when it is
contrary to the manifest weight of the evidence. No reasonable
jury could have found Wal-Mart nore liable than the prenmeditated
murderer in this case, especially where Bonifay know ngly shot
the wong person four times, as Coker was begging for his life;
and where Plaintiff's counsel repeatedly told the jury that the
most responsibility for the crime was with Bonifay. Under
established Florida law, the verdict in this case is undisputedly
contrary to the manifest weight of the evidence, as the judge
found, and nust be reversed for a new trial.

The only reason the judge denied the new trial in this case
was because she thought she had no case law authority to reverse

the jury verdict, based on its assessnent of the percentages of
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negl i gence. The judge was legally incorrect and had she granted
a new trial it certainly would not have been a gross abuse of
judicial discretion and would have been upheld on appeal.

Under the Florida judicial plan when a verdict is contrary
to the evidence it is the duty of the courts to correct it by new
trial. This Court reiterated this rule of law that the courts

are invested with the dutv to grant a new trial when the verdict

is against the evidence in Baptist Mnorial Hospital, Inc. V.
Bell, 384 So. 2d 145 (Fla. 1980). In that case the plaintiff

received a verdict for $450,000 and the trial court granted a new
trial. The court of appeal reversed the trial court, and this
Court reversed the court of appeal and reinstated the tria
judge's orders granting a new trial.

Since the judge is enpowered and should grant a new trial
if the verdict is contrary to the manifest weight of the
evidence, the judge's perception that she was barred by case |aw
from granting a new trial, where Wal-Mart was found nore |iable
for the shooting death of Coker than the preneditated mnurderer,
this legal error supports reversal of the verdict in this case

and the granting of a new trial. Smth v. Brown, 525 So. 2d 868,

870 (Fla. 1988)(the judge is enpowered and should grant a new
trial if the verdict is contrary to the manifest weight of the
evi dence) .

In evaluating whether the verdict was contrary to the
mani fest weight of the evidence, the trial court sinply had to

determ ne whether a jury of reasonable persons could have
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returned the verdict in question and she found that they could
not. There was absolutely no evidentiary basis whatsoever to
find more fault for the sale of ammnition to Fordham, than the
col d-bl ooded premeditated murder of Coker through the actions of
Boni fay, who plotted the crime for three days, assenbled
everything that he needed to conmt the crine, enlisted aid in
coomtting the crime; as the obtaining of ammunition was sinmply
one factor that led to the tragic nurder of M. Coker.
Therefore, where the trial court determined that a jury of
reasonabl e persons could not have returned the verdict in
question, it was legally required for the judge to grant a new
trial, something that she thought that she could not do.
Stapleton v. Bisignano, 605 So. 2d 1010, 1011 (Fla. 4th DCA
1992).

Once the judge determned that the verdict was contrary to
the manifest weight of the evidence; which was understandable
especially where Plaintiff's counsel told the jury that Bonifay
was the nost responsible party for Coker’s death; the fact that
there was sonme evidence to support finding Wal-Mart |iable, does
not substantiate the judge's refusal to grant a new trial. This
Is especially true where the stated reason for not granting a new
trial was sinply that the judge did not have a case directly on
point allowng her to do this. Brown, 870. Again, when the
trial judge believes that the verdict is against the manifest
wei ght of the evidence, it is the judge's duty to grant the new

trial, even if the noving party's notion for a directed verdict
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has been denied. Pvns v. Mranda, 98 So. 2d 341, 343 (Fla.
1957).

The fact that the judge had not only the right, but the duty
to grant a new trial, where Wal-Mart was found nore [iable than
the intentional tortfeasor, is not only established under these
Florida cases but is further established in cases upholding the
right to grant a new trial based on the percentages of liability
being contrary to the nanifest weight of the evidence. These are
the cases that the trial court believed did not exist, probably
because ol der case law seemed to indicate that if a new trial was
granted based on percentages of negligence, this would sinply be
a situation of the trial judge substituting his or her judgment
for that of the jury.

However, it has always been the right and duty of the trial
judge to grant a new trial if the verdict is contrary to the
mani fest weight of the evidence and if this is denmonstrated in
the inproper assessment of the percentages of liability, this
clearly supports the granting of a new trial, as announced by
this Court nore than a decade ago:

When the percentages of liability are
contrary to the manifest weight of the
evidence, the trial court nust treat this
defect as an error in the finding of
liability itself. The only remedy is to

order a new trial on all issues affected by
the error.

Rowlands v. Sisnal Construction
co., 549 So, 2d 1380, 1383 (Fla.
1989); See also., Florida Fast Coast
Railway Co. v. Giffin, 566 So, 2d
1321 (Fla. 4th DCA 1990): Tomsey v.
Stone, 568 So. 2d 1335 (Fla. 4th
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DCA 1990%; Currie v. Palm Beach
County, 578 So. 2d 760 (Fla. 4th
DCA 1991).
Therefore, it is clearly established that where the
assessment of percentages of liability is contrary to the
mani fest weight of the evidence it is proper to grant a new

trial. Florida East Coast, supra, (trial court's conclusion that

the jury's finding that the deceased child was only 20% negligent
was contrary to the nanifest weight of the evidence and thus
trial court was required to order a new trial on liability);

Tomsev, supra, (jury's assessment of percentages of negligence to

the parties is an autonobile case finding the plaintiff 40%
conparatively negligent, when coupled with an award of damages
that was also contrary to the manifest weight of the evidence,
required reversal and remand for a new trial on all issues;
reversing the trial court's denial of the appellant's notion for

new trial); Currie, supra, (in an action for the wongful death

of a notorcycle passenger who was killed in a collision, the
trial court did not abuse its discretion in granting a new trial
on the ground that finding the nmotorcycle driver only 15%
negligent was contrary to the nmanifest weight of the evidence).
Wiile the holding in Rowlands was that an apportionment of
liability contrary to the manifest weight of the evidence could
not be corrected by granting a remttitur on the danages awarded,;
this Court was careful to point out that the trial court mnust
still treat any defect in the assessnent of the percentages of

liability, which are contrary to the manifest weight of the
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evidence, with the remedy of ordering a new trial on all issues

affected by this error. Row ands, 1383.

The Court pointed out that a new trial could not be granted
merely because the judges disagreed with the percentages "buf
only because the percentages are against the manifest weight of

the evidence." Row ands, 1383.

In the present case, no reasonable jury could have found
Wl -Mart nore liable than the col d-blooded nurderer, as the judge
observed. Under Rowlands alone it was clear that contrary to
what the judge thought, she did have the legal authority to grant
a new trial where the assessnent of the percentages of negligence
was contrary to the evidence.

It is not surprising that the jury was influenced by passion
and prejudice in this case, where the Plaintiff's attorney in
closing told the jury that Wal-Mrt was responsible for
correcting juvenile crime in the United States; was responsible
for the dramatic increase in juvenile crime;, and what Wal-Mart
was Willing to do to save a dime was inadequately training its
enpl oyees who were too young to evaluate the age of custoners;
and then he asked for mllions of dollars in danages with tears
in his eyes.

However, in spite of these coments in closing, the
Plaintiff still told the jury to find Bonifay nore responsible
for the shooting and it ignored, not only Plaintiff's closing
argunent but the evidence at trial, as the judge properly

observed. Therefore, the judge's assessment that the percentages
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of liability were contrary to the manifest weight of the evidence;
was not because the trial court just disagreed with the percentages;
but was a finding that no reasonable jury could have found Wal-Mart

nmore |liable than the nurderer of Coker. Row ands, 1383.

In the instant case, the jury found Wal-Mrt 35% negligent
and the murderer only 25% negligent. It then sprinkled the
remai ning 40% anong the other conspirators in the preneditated
murder of M. Coker. As in the case of Florida East Coast,
supra, Nno reasonable evaluation of the evidence would support a
finding that Wal-Mart was nore negligent than the individual, who
over a period of several days plotted and carried out a contract

mur der . In the Florida East Coast case, the court ordered a new

trial when the jury (after hearing facts involving a 13-year old
child who ran out onto the railroad tracks in front of an
oncoming train and was killed) found that the child was 20%
negligent, the engineer 30% negligent and the railroad 50%

negl i gent. Under the facts of the case the court found it
unreasonable for the jury to apportion less than 50% negligence
to the deceased child, but thought the law did not permt himto
grant a new trial. Florida East Coast, 1323. The trial judge

bel ow recognized that the facts in the instant case, involving

preneditated nurder, strongly supported the need for a new trial,
as the jury's apportionnent of liability was so strongly against
the weight of the evidence, but she too thought she had no |egal

right to grant a new trial. The trial judge was wong and the

verdict nmust be reversed, just as it was in Florida East Coast

and Tomsey,supra, for a new trial.
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111. THE TRIAL COURT ERRED IN FAILING TO
GRANT A NEW TRIAL OR REM TTI TUR WHERE
THE JURY'S EXCESSI VE VERDI CT WAS
OBVI QUSLY AND SUBSTANTI ALLY AFFECTED BY
PASSI ON, SYMPATHY OR PREJUDI CE REQUI RI NG
THE GRANTING OF A NEW TRIAL.

Not only was the jury's apportionment of liability in this
case against the manifest weight of the evidence, it was
obviously affected by the jury's synpathy and/or passion for Ms.
Coker’s plight. Not only did Plaintiff's counsel display an
i nordinate amount of enotion in his closing argunent, but he
exhibited tears during his closing argunent and was visibly
wi ping his eyes and nose in the presence of the jury (R 1001~
1062; T 713; H 4-5). Furthernore, imrediately after the verdict
was announced, the nembers of the jury hugged and consoled Ms
Coker commenting that *[ijt is going to be alrxright now "

(R 1001-1062). The jury just picked an arbitrary anmount of noney
as a reward to M. Coker for sticking with his famly, through
his inability to support them and through all the nental,
enotional and physical problens; apparently accepting Plaintiff's
counsel's argument that VWal-Mart's theory was that it should be

t hanked and applauded for ensuring that M. Coker was nurdered,
because the famly did so well afterward

In this case, not only did the jury allow its collective
emotions to control its determnation of the percentage of
liability attached to each alleged tortfeasor, but also the
excessiveness of the verdict was not supported by the manifest

wei ght of the evidence and can only be explained as having
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resulted from the jury being inproperly influenced by passion or
prej udi ce. No econom c expert was present at trial to provide an
evidentiary basis for the awards of past and future damages. M.
Coker was chronically unenployed and the famly was barely
existing on welfare for years, including just before M. Coker
began working at Trout’s. In closing the Plaintiff's attorney
told the jury to use $10,000 as the annual income and to just
double that for services, with no evidentiary basis whatever

(T 645-646). The jury speculated and picked its own totally
different nunbers; again wth no evidentiary basis whatever; and
this requires reversal or at least a remttitur.

It is well settled that the trial court is invested with the
power to grant a remttitur. This power and duty was affirned by
the Florida Supreme Court in the case of Adans v. Wright, 403
so. 2d 391 (Fla. 1981). In 1986, the Florida Legislature passed
the remittitur/additur statute, for non-auto tort actions and it
requires:

768.74. Remttitur and additur

(1) In any action to which this part
applies wherein the trier of fact determnes
that liability exists on the part of the
defendant and a verdict is rendered which
awards noney damages to the plaintiff, it
shall be the responsibility of the court,
upon proper notion, to review the anount of

such award to deternmine if such anpunt is
excessive or inadequate in light of the facts

trier of fact.

(2)1f _the court finds that the amount
awarded is excessive or inadequate, it shall
order a remttitur or additur, as the case
may be.
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~ (3) It is the intention of the
Leqgi slature that awards of danages be subiect

to close scrutiny by the courts and that all
such awards be adequate and not excessive

(4) If the party adversely affected by
such remttitur or additur does not agree
the court shall order a new trial in the
cause on the issue of damages only.

(5) In determning whether an award is
excessive ox inadequate in light of the facts
and circunmstances presented to the trier of
fact and in determning the anount, if any,
that such award exceeds a reasonable range of
danmages or is inadequate, the court shall
consider the followng criteria:

(@) Whether the anpunt awarded is
indicative of prejudice, passion, or
corruption on the part of the trier of fact;

(b) Wether it appears that the trier of
fact ignored the evidence in reaching a
verdict or msconceived the nmerits of the
case relating to the anounts of damages
recover abl e;

(c) Wether the trier of fact took
i mproper elenents of danages into account or
arrived at the amount of damages by
specul ation and conjecture;

(d) Wether the anmount awarded bears a
reasonable relation to the amount of damages
proved and the injury suffered; and

(e) Wether the amount awarded is
supported by the evidence and is such that it
could be adduced in a l|ogical nanner by
reasonabl e persons.

(6) It is the intent of the Legislature
to vest the trial courts of this state wth
the discretionary authority to review the
amounts of danmages awarded by a trier of fact
in light of a standard of excessiveness or
i nadequacy. The Legislature recognizes that
the reasonable actions of a jury are a
fundanental precept of Anerican jurisprudence
and that such actions should be disturbed or
modi fied with caution and discretion.
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However, it is further recognized that a
review by the courts in accordance with the
standards set forth in this section provides
an additional element of soundness and |ogic
to our judicial systemand is in the best
interests of the citizens of this state.

It has been held that this statute gives the trial court
even nore discretion to reduce a jury award than existed under
the original law applying to notor vehicle cases. § 768.043 Fla.
Stat. (1977); Veterans Auto Sales and Leasing Conpany, Inc. V.

Poole, 649 So. 2d 264 (Fla. 5th DCA 1994) reversed on other
rounds, 668 So. 2d 189 (Fla. 1996).

Therefore, where the liability assessment was contrary to
the nmanifest weight of the evidence, as was the excessive damage
award, the trial judge did have the power and duty to grant a new

trial or remttitur. Retv v. Geen, 546 So. 2d 410 (Fla. 3d DCA)

rev. denied, 553 So. 2d 1165 (Fla. 1989); Nash v. Wnn Dixie

Mont qomery Inc., 552 So. 2d 944 (Fla. 1st DCA 1989)(New trial

warranted where amount of danages awarded could not be sustained
by any view of the evidence and apparently resulted from jury
being inproperly influenced by passion or prejudice due to over
enotional closing argument.) See also, Sacred Heart Hospital of
Pensacola v. Stone, 650 So. 2d 676 (Fla. 1st DCA) rev. denied,
659 So. 2d 1089 (Fla. 1995); Baptist Hospital Inc. v. Rawson, 674
So. 2d 777 (Fla. 1st DCA 1996). Therefore, Wal-Mart is entitled

to a new trial on this ground.
No reasonable jury could have returned a verdict finding

Boni fay, who shot Coker four times, as he was begging for his
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life, less liable than Wal-Mart and awarding alnmost two mllion
dollars in damages; where the only evidence was that Coker nade
$10,000 a year or less. At the very least, a new trial nust be

grant ed.
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V. THE TRIAL COURT ERRED IN FAILING TO
CGRANT A DIRECTED VERDICT OR J.N.O. V.;
WHERE THE NEG.I GENT SALE OF AMMUNI Tl ON
TO A MNOR COULD NOT BE A LEGAL CAUSE OF
DEATH AS THE CRIM NAL ACT OF BON FAY WAS
AN UNFORESEEABLE, SUPERSEDI NG
| NTERVENING CRIM NAL ACTION AND THE
VERDI CT MJUST BE REVERSED AND ENTERED FOR
WAL - MART.

Wen this action was originally dismssed at the pleading
stage, the judge held that a vendor of anmmunition to an 18 year
old is not civilly liable toalatervictim of a shooting, where
the crimnal act was an independent, intervening cause, which was
not within the realm of reasonable foreseeability on the part of

the vendor, relying on Everett v. Carter, 490 So. 2d 193 (Fla. 2d

DCA 1986). On appeal, the court found it was "... unwilling to

hold as a matter of law in rulinag on a notion to dism ss that an

ammunition vendor's violation of 18 US. C. § 922(b)(1) cannot be

found to be the proximate cause of injury or death caused by the

purchaser's intentional or crimnal act." Coker |, 778.
However, after all the evidence was presented at trial, it was
clear that the original judge's analysis was correct:

The fact of negligence per se resulting
froma violation of a statute does not nean
that there is actionable negligence. Anbng
other things, it nust be shown that the
violation of the statute was a proximte
cause of the injury.

Stanage v. Bilbo, 382 So. 2d 423, 424 (Fla. 5th DCA 1980)

(Enphasis in original) citing, de Jesus v. Seaboard Coast Line

Rai [ road Conpany, 281 So. 2d 198 (Fla. 1973).
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.. [Floreseeability relates to duty and
proximate causation in different ways and to
different ends. The duty elenment of
negligence focuses on whether the defendant's
conduct foreseeably created a broader "zone
of rigk" that poses a general threat of harm
to others.... The proximte causation
el ement, on the other hand, is concerned wth
whet her and to what extent the defendant's
conduct '
the specific injury_that actually occurred.
In other words, the former is a mninmnal
threshold legal requirenent for opening the
courthouse doors, whereas the latter is part
of the much nore specific factual requirenent
that nust be proved to win the case once the
courthouse doors are opened.

McCain V. Florida Power Corporation, 593 So. 2d 500, 502 (Fla.

1992) (Emphasis supplied in part).
The First District found that the Federal Gun Control Act
created a duty on the part of Wal-Mart not to sell pistol

amunition to underage consunmers. Coker |, 775. However, it is

the nore specific inquiry into foreseeability as it relates to

proxi mate causation and not duty that nust be examned in this

instance. The court in Coker Il just found that it was a proper
jury question, wthout analyzing the evidence at trail.

Coker 11, D1561, This analysis nust necessarily include the

concept of independent intervening cause.

. ..[Al defendant is not liable for injuries
resulting to a plaintiff when there is an

I ndependent intervening cause, unless that

I ndependent intervening cause is a foresee-
able and probable consequence of the w ongful

actions of the defendant....[When the |oss
is not a direct result of the negligent act
conplained of . . . but is nerely a possible,

as distinguished from a natural and probable,
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result of the negligence, recovery wll not
be al | owed.

Guice V. Enfinger, 389 So. 2d 270,
271-272 (Fla. 1st DCA 1980).

In order to establish liability for negligence in Florida a
plaintiff nust allege and establish each of the four requisite
el enents of the cause of action in negligence those being: a
duty owed by the actor to the injured, breach of that duty, a
causal connection between the breach and the injury and danage
suffered by the plaintiff. Reinhart v. Seaboard Coast Line
Rai | road Company, 422 So. 2d 41 (Fla. 2d DCA 1982).

The causation requirenment is described in terms of proxinate

cause and foreseeability. Bryant v. Jax Liquors, 352 So. 2d 542

(Fla. 1st DCA 1977). Probable cause is not possible cause and
foreseeability is not what mght possibly occur. Goode v. Walt
Disney Wrld, Co., 425 So. 2d 1151 (Fla. 5th DCA 1982).

Proxi mate cause neans that the wong of the defendant caused

the damage clained by the plaintiff. Bornstein v. Raskin, 401
So. 2d 884 (Fla. 3d DCA 1981). The nere fact that a defendant
may have created a passive or static condition, which nade the
injury possible, is not enough to establish liability. General

Tel ephone Conmpany of Florida v. Choate, 409 So. 2d 1101 (Fla. 2d

DCA 1982); Banat v. Arnmando, 430 So. 2d 503 (Fla. 3d DCA 1983).

The "proximte cause" element of a negligence action
enmbraces, at the very least, a causation in fact test. St ahl .

Metropolitan Dade County, 438 So. 2d 14 (Fla. 3d DCA 1983). In

other words, the defendant's negligence nust be a cause in fact
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of the plaintiff's claimed injuries to be actionable. Tampa

Electric Conpany v. Jones, 138 Fla. 746, 190 So. 26 (1939).

So, as a matter of law, if the original negligence only
furnishes the occasion for the injury, it is not the proximte
cause of it. \Wiitehead v. Linkous, 404 So. 2d 377 (Fla. 1st DCA

1981). To constitute proxi mate cause there nust be such a
natural, direct and continuous sequence between the negligent act
and the injury that it can reasonably be said that "but for" the

act the injury would not have occurred. Fellows v. Ctizens

Federal Savings & Loan Association of St. rLucie County, 383 So.
2d 1140 (Fla. 4th DCA 1980). Hohn v, Amcar, Inc., 584 So. 2d
1089 (Fla. 5th DCA 1991).

In Department of Transportation v. Anglin, 502 So. 2d 896

(Fla. 1987), this Court stated that even if one assumed the DOT
was negligent in allowng a pooling of water on the highway next
to a railroad track, which resulted in stalling of the
plaintiff's vehicle, the action of another motorist |o0sing
control and colliding with the back of the truck while plaintiffs
were attenpting to restart it, constituted an independent,
efficient, intervening cause of the plaintiff's injuries, which
clearly broke any chain of causation between the state's alleged
negligence and the Plaintiffs injuries.

In Everett, susra, the court found that, even though the

def endant sold a revolver to Carter, who was under the age of 21,
in violation of the @n Control Act, his later crimnal act of

killing Everett was an independent intervening cause and not
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within the realm of reasonable foreseeability on the part of the
def endant . In its analysis, the court quoted from Prosser on the
I ssue of foreseeability:

There is normally much |ess reason to
anticipate acts on the part of others which
are malicious and intentionally danmaging than
those which are merely negligent; and this is
all the nore true where, as 1s usually the
case, such acts are crimnal. Under all
ordinary and normal circunmstances, in the
absence of any reason to expect the contrary,
the actor may reasonably proceed upon the
Iassurrption that others will obey the crimnal
aw.

Everett, 195.

In order for a plaintiff to recover for a negligent injury,
it must not only be shown that such negligence was the proxinate
cause of the injury, but that it was also a reasonably
foreseeabl e consequence of the alleged negligence. Tuz V.

Burneister, 254 So. 2d 569 (Fla. 1st DCA 1971); Croshy v. Minley
Construction Conpany, 193 So. 2d 11 (Fla. 2d DCA 1966); Stahl,

supra. \What is foreseeable is not gauged by what mght possibly
occur, but by what could have been anticipated as a probable
result, without the intervention of an independent cause. Crown

Liquors of Broward, Inc. v. Evenrude, 436 So. 2d 927 (Fla. 2d DCA

1983); Leahy v. School Board of Hernando County, 450 So. 2d 883

(Fla. 5th DCA 1984). Foreseeabl e consequences are those by which
a person by a prudent foresight can be expected to anticipate as

a likely not possible result. Leahv, supra; Crown Liquors,

supra.

The Florida courts have drawn a distinction between
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proxi mate cause of an injury and the condition or occasion of an
injury. If a defendant has only created a passive static
condition which made the damage possible, than that defendant

shall not be liable. General Telephone, supra. The injury

sustai ned nmust be one such that it resulted in the ordinary
natural sequence from defendant's alleged negligence not as
merely possible result of sinple negligence of soneone else.

Tanpa Electric, supra. Even if negligent, a party will not be

liable for damages suffered by another when sone separate force
or action is the active and efficient intervening cause. @G bson

V. Avis Rent-A-Car System Inc., 386 So. 2d 520 (Fla. 1980).

Proxi mate cause nust not have been severed by an independent

efficient cause which intervened between the act of the defendant

and the resulted injury. Dunn Bus Service v. MKinley, 178 So.

865 (Fla. 1938). \here sonme separate force or action is the act
of an efficient intervening cause, it is the sole proximte cause
and the party which nay have been negligent is not liable for
such damages. DW, Inc. v. Foster, 396 So. 2d 726 (Fla. 5th DCA
1981).

The court in Coker | adopted the rational of the Third

District in Keller, infra, that all |aw essness and violent crine

is foreseeable since the @Gun Control Act was passed to prevent

t hese crines. Coker |, 777. This takes McCain and turns it on

its head, for now the foreseeable zone of risk creating a duty,
becones sinultaneously the foreseeability necessary to establish

proximate cause. That nmeans any tinme there is a duty of care,
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such as one created by a statute, any injury is automatically

f oreseeabl e. The Plaintiff argued to the jury that Wal-Mrt had
a duty to reduce juvenile crine in this Country (while Congress
refuses to ban hand gun sales and sales of ammnition). The
First District inposed a per se rule of liability, if the Qun
Control Act is involved; holding all violence and crine
foreseeable, if the Plaintiff is covered by the Act. It
justified the result by stating that it was all just a jury

questi on. Coker 1, supra; Coker 1I, D1561. Now there is an

irrebuttable presunption of negligence that attaches to each and

every ammunition or gun sale, making the seller strictly |iable.
Formally, if a harm occurred that a statute especially was
designed to prevent, that meant a per se violation, sone evidence

of negligence, but not strict liability. de Jesus, supra. Coker

II has expanded the law to justify the inposition of a public
policy decision to reduce juvenile crine by inposing strict
liability against sellers, like Wal-Mart. There is no legal or
factual basis to do this.

Furthermore, what distinguished K-Mart Enterprises of

Florida, Inc. v. Keller, 439 So. 2d 283 (Fla. 3rd DCA 1983), from

Everett was nat only that it is not unlawful for a mnor to
possess a handgun or the amunition, but also, and nore
importantly, that the portion of the Gun Control Act which was
violated in Keller, was the part which forbade the transfer of
firearns to persons who were known felons and/or known users of

illegal drugs. The harm that is sought to be prevented by that
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portion of the Gun Control Act is different than the harm that is
sought to be prevented by the portion disallowing the sale of
handguns and ammunition to persons who appear to be under the age
of 21. Mnors cannot be placed in the sane category, as a group,
with known felons and drug abusers.

Contrary to the clains of the Plaintiff, it is not
reasonable to assume that a mnor in possession of a hand gun
and/or pistol ammunition is going to conmt nurder. The
situation in the instant case is exactly the type of policy

consideration discussed in Anglin, supra, which would disallow

the extension of liability to Wal-Mart in this case. There nust
come a point where liability is cut off, and the concept of
intervening cause is one such point. The issue of foreseeability
in the context of probable cause, as well as in the context of
the foreseeability of an intervening independent act, goes to the
specific proof of the case that would show that it was a natural

and probable consequence of Wal-Mart selling pistol amunition to

i ndividuals under the age of 21, that those individuals would
commt a preneditated, cold-blooded murder plotted days before,
several hours after buying the ammunition. This is a leap the
| egislature did not intend and one which is not supported by the
evidence. Since there are no facts in evidence in this case to
indicate that the premeditated nurder of M. Coker by Bonifay was

anything nore than a nere possibility, a finding of probable

cause based on the foreseeability of the independent intervening

crimnal act cannot be sustained; especially just based on the
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reason for the existence of a @Qun Control Act and the case nust
be retried.

Wal-Mart was entitled to a J.LNOV. in its favor on the
i ssue of intervening superseding cause. Coker | holds that, for
purposes of a Mdtion to Dismss, it cannot be said as a matter of
law that the actions of the nurderer were unforeseeable,
However, wunder any analysis of the facts as presented, this
murder was not the natural and probable consequence of the sale

of the bullets to persons under the age of 21 as held in

Coker 1. Because it was not foreseeable under the probable
cause analysis of foreseeability, liability with regard to wWal-
Mart is cut off by this crimnal, intervening act and Wal-Mart

cannot be held liable. Furthernore, poliey considerations
mandate that the liability for subsequent crimnal acts, such as
these, not be extended to a prior negligent party in
circunstances such as appear in the instant case. Again, to go
to such great lengths to hold Wal-Mart liable for the
preneditated murder conmtted by Patrick Bonifay, wthout any
factual basis to sustain a finding that this nurder was
reasonably foreseeable by Wal-Mart, at the time it sold the
bullets, is to go far beyond what was ever intended by the

l egislature in enacting the relevant portions of the Gun Control
Act.  Therefore, Wal-Mart was entitled to a J.LNQV. in its favor
on this issue and the verdict nust be reversed, and a Judgnent

entered for Wal-Mart.
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CONCLUSION

The decision below nust be quashed as it was legal error to
void the intentional tortfeasors' liability, as determned by the

jury and a new trial must be granted; or at least, the original

verdi ct reinstated.

The trial court erred in failing to grant a new trial or
remttitur; for the verdict was contrary to the manifest weight
of the evidence and excessive. \here the trial court had the
| egal power to grant the new trial, it was reversible error to
deny it and/or the remttitur. Wal-Mart is entitled to a
directed verdict or J.NOV. as a matter of law, where the
superseding intervening negligence of the nurders severed any
chain of causation and any negligence on the part of Wal-Mrt was
not a proximate cause of the injury. Therefore, the verdict nust
be reversed and a judgnent entered for Wal-Mart; and, in the
alternative, a new trial granted or the original verdict
rei nst at ed.
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