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REPLY ARGUMENT

The incredible arguments nade on appeal, to justify the
jury's assessnent of nore liability on Wal-Mart then the
premeditated nurderer, are patently frivolous and contrary to

even the Record cites the Plaintiff relies on. This is sinply

a

weak attenpt by the Plaintiff to uphold the Jury's Verdict, which

unquestionably was contrary to the manifest weight of the
evidence, finding Wal-Mart nore liable than Bonifay, who

knowi ngly shot a different man, Coker, four tines as he begged

for his life;: once in the back, once in the chest: and then tw ce

in the head. The judge recognized this when she viewed the

liability assessment as contrary to both the facts at trial and

the | aw
THE COURT: Counsel, | wll tell you that
after the verdict was rendered, | wondered
and | still don't know whether or not as a

matter of law the shooter could be less
responsi ble than the person who provided the
ammuni tion when there were no egregious facts
about that purchase. It was a
straightforward purchase. And | mean
egregious by \Val-Mirt being put on notice
that sonething awful was 30| ng to happen.
And the argunent was based upon the evidence
that they just didn't have proper procedures.
And that's the way everyone argued that there wasn't
anything el se.

(H 4/25/96, 20).

The Plaintiff is also wong when she clains that there is
Record evidence regarding her lawer crying during closing
argument. The attorney just said he did not renenber crying,
wiping tears away;, and said he always brings a handkerchief to
closing arguments to cry into, so the jury would not see his
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emotion (H 4/25/96, 17-18). The judge verified in the transcript
the enotion of the Plaintiff's attorney and she specifically
heard his voice break when this occurred (T 718). Furt hernore
the judge acknow edged that there was an enotional display on the
part of M. Levin in closing, but expressly ruled that it was
canceled out by defense counsel's remarks in his closing, but she
did not rule that the enotion was not shown (H 4-5).

More inportantly, the Plaintiff continues to try and
convince this Court that Wal-Mart deserved to be held nore
| i abl e, because it told the jury that the Coker famly was better
off with M. Coker being dead, citing T 79-80. This is a clear
m scharacterization of Wal-Mart's statenent in opening; and this
was used again to inflane the jury, when it was repeated by the
Plaintiff in her closing. Rat her, what Wal-Mart pointed out to
the jury in opening, was sinply, that all the extreme alleged
evi dence of extensive danmages, the Plaintiff and her children
were seeking, was not as the Plaintiffs portrayed; but rather
their financial situation had inproved dramatically, as did their
physical conditions; and at no tine did Wal-Mart ever suggest or
infer in any manner that the Coker famly was better off with M.
Coker being murdered (T 79-80).

A final blatant mscharacterization of the Record is the
Plaintiff's suggestion that she never asked for mllions of
dollars in closing and that the only nunber she even nentioned to
the jury was a $1, 000. Rat her the Record is absolutely crystal

clear that in closing argunment, from pages T 685 to 690, the
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Plaintiff detailed a variety of numerical damage figures, up to
and including one requested award for $725,000; and a total
request for mllions of dollars in damages. Suffice to say that
all of these mscharacterizations of the Record are sinply
attenpts to counter the prejudicial, inflammatory arguments nade
to the jury; including the fact that the Plaintiff did tell the
jury that Wal-Mart should be held responsible for juvenile cring,
etc., which was detailed in her rebuttal closing argunent

(T 688-696). In fact the Plaintiff even put on an expert who
went into great detail regarding how anmunition sellers like

Val -Mart had to be regulated, because they were responsible for
the increase in juvenile crinme in the United States. She argued
also in closing how Wal-Mart, in order to save a dime, was
wlling to inadequately train its enployees, who were too young
to evaluate the age of its custoners; and ended up by asking for
mllions of dollars in damages, with tears in Plaintiffs'
counsel's eyes, and at the very least, wWth so much enotion that
his voice broke; as he admtted below and on appeal (T 273-290;
637-641; 686-689; 718).

The intentional tortfeasors were properly placed on the
verdict form and finally Coker admts that the issue will be
deci ded shortly by the Supreme Court, The Plaintiff continues
her punitive argunent against Wal-Mart, by claimng that even if
the Florida Supreme Court agrees that intentional tortfeasors
should be placed on the verdict form then an exception nust be

made in this particular case, because the cold-blooded nurderers
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were scared kids. In support of this the Plaintiff cites the
Federal Gun Control Act, which was not even violated in the
present case. Fordham, an 18 year-old, told 17 year-old Bonifay
that he was old enough to purchase bullets; and the

i nterchangeable amunition that could be used in both rifles and
guns was purchased by Fordham at Wal-Mart. In fact, Fordham was
correct. In a recent appellate court decision from Texas, the
court addressed the sale of interchangeable ammnition to a party
that is not less than 18, finding no violation of the Federal Gun
Control Act and holding there was no duty of care owed by wWal-
Mart to the third party, as a result of the interchangeable
ammunition sale in that case. \Wil-Mirt stores, Inc. v. Tanez,

1997 WL. 622764 (Tex. App. October 9th, 1997-Corpus Christi).

In Tamez, a 19 vyear-old purchased interchangeable ammunition
which could be used either in a handgun or rifle, an ultimtely
accidently shot Raul Tanez. Tamez‘’s father brought suit: the
jury awarded $3.5 mllion dollars in actual danages and $2
mllion dollars in punitive damages against Wal-Mart and the
appel late court reversed. After outlining the essential elenents
of negligence law in Texas, which is virtually identical to that
in Florida, the court quoted the provision of the Federal QGun
Control Act which was the same provision that Coker argued

inposed a duty of care on Wal-Mart:

... The sale of ammnition is regulated by
the Federal Gun Control Act 18 U S. C. ss 921
et. seq. (West 1976 & Supp.1997). Section
922(b), the relevant provision, provides in
pertinent part:

-
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(b) It shall be unlawful for any
l'icensed ...dealer...to sell or deliver:

(1) Any firearm or amunition to any

I ndi vidual who the l|icense knows or has
reasonabl e cause to believe is |less than
ei ghteen years of age, and, if the
firearm or ammunition is other than a
shotgun, or rifle, or ammunition for a
shotgun or a rifle, to any individua

who the license knows or has reasonable
cause to believe is less than twenty-one
years of age.

18 U S.C. s 922(b)(1l)(wWwest 1976 & Supp.1997).

WAl - Mart argued because Tanmez was not under 18 and the ammunition
could be used in a rifle, it had conplied with the Federal
Statute and if the interchangeable ammunition was to be sold to
only people over 21, then Congress should have said that. Since
the ammunition was interchangeable, as it was in the present
case, as long as it was sold to individuals over 18 there was no
violation of the Federal @Gun Control Act, and Wal-Mart could not

be found negligent per se. See Phillips v. K-Mart Corp., 588

So.2d 142 (La.Ct.App.1991). The Texas court |ooked to the fact
that the Federal Gun Control Act required a dealer that was
selling a gun or arnmor piercing amunition to make a record of
the nane, age, and place of residence of each purchaser. Tanez,
2-3.  Therefore, Congress had expressly recognized and inposed as
extra duty of care for guns and arnor piercing anmunition, but
there was no such corresponding duty upon the seller of regular

amuni tion. Tamez, 3. In fact, the current provision of the

Federal @un Control Act represented a change from the prior
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statute enacted in 1968, when all purchasers of any weapon or any
ammunition were required to give their nane, age, and place of
residence. Tamez, 3. Therefore, Congress was clearly aware of
the fact that nost recently the only duty to inquire as to the
age of the purchaser and to record that information was for the
purchase of guns and arnor piercing ammunition only. Tamez, 3.
The court then looked to an appellate decision from Arizona which
also had affirmed a summary judgnent on behalf of the seller of
ammuni tion because the purchaser was not under 18, but was under
the age of 21, and had bought interchangeable bullets and

therefore there was no violation of any due statutory duty of

care. Tamez, 3, citing Bell v. Smittv's Super_ Valu, Inc.. 183

Ariz. 66, 900 P. 2d 15 (Ct.App.Ariz.1995).
The court also |ooked to Fly v. Cannon, 836 §.wW.2d 570

(Ct.App.Tenn.1992) which held that, as a matter of law, the

proxi mate cause of the plaintiff's injury was not the sale of .44
Magnum ammunition to the purchaser in violation of the Federal
Gun Control Act, as the sale nerely created a key condition by
which the unfortunate incident was nade possible, and the

proxi mate cause of the incident was the action of the purchaser
firing the gun at the injured party, thus relieving the seller of

liability. Tamez, 3. The Texas appellate court adopted the

Tennessee and Arizona legal theories, finding that since the
purchaser was not under 18 who bought the interchangeable
ammunition, there was no violation of the Federal Gun Control Act

and no negligence per se. Tanez, 3.
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The court then went on, however, to discuss common |aw
negl i gence addressing the exact public policy argunments nade by
Coker in her Brief, that teenagers nust be prevented from having
guns and bullets, with the court holding that there was no breach
of any duty of care by Val-Mart in the sale of the
I nterchangeable ammunition. Tanez, 5-6. The court stated that
the issue was whether Wal-Mart acted unreasonably in selling the
i nterchangeable amunition to a 19 year-old, and the court found
that under the facts of that case there was no reason for
V|l -Mart to anticipate the negligence or careless use of the
handgun, shotgun, or any rifle on the part of the purchaser; he
was not a mnor at the time of the purchase since he was over 18;
there were no observable signs of immaturity or inconpetence; or

any form of aberrant behavior. Tanez, 6. In fact, there was

nothing in evidence to indicate to Wal-Mart that the anmmunition
in question would be used unlawfully in an inproper or negligent
manner, and therefore, there was no evidence to show any breach

of any duty to any third party. Tanez, 6.

In the present case, because Bonifay was an underage m nor
at 17, he arranged for Fordham to buy the bullets because they
thought it was legal for an 18 year-old to buy bullets, and in
fact, under the Federal Gun Control Act the purchase of
I nt erchangeabl e ammunition by anyone not less than 18 is legal.
As the judge herself observed in the Mtion for New Trial, the
worst that could be said about the sale of the ammunition was

that Wal-Mart mght have been negligent, there certainly was
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nothing putting \Wal-Mart on notice that sonething awful was going
to happen. Under the court's view of the evidence and the |aw as
stated in Tanez, it would be reversible error to let a Verdict
stand, finding Wal-Mart nore liable than the intentional

mur der er . But since the First District had already ruled that
this question had to go to the jury and could not be decided as a
matter of law, at the very least the Verdict is contrary to the
mani fest weight of the evidence and nust be reversed for a new
trial.

Coker argues that Wal-Mart is benefiting if not held nore
liable than what the jury determned, if the intentional
murderers are placed on the verdict form since they are mnors
(Brief of Respondent, 23). For this proposition she cites

Kitchen v. K-Mart Corporation, 697 So. 2d 1200 (Fla. 1997) where

this Court held that a seller of a rifle to a drunk buyer, who is
known to be intoxicated, can be held liable to a third party
injured when the buyer uses the gun to injure the third party,
under the theory of negligent entrustment. In other words, joint
and several liability should be inposed on Wal-Mart for it to be
even nore liable than the percentage assessed by the jury for its
negligence and it should be punished by having its percentage of
liability increased to 100% in direct conflict with the public
policy reasons behind the enactment of the Tort Reform Act in
1986.

As pointed out by the court in Tamez, if Congress wanted to

elimnate the availability of firearms and all ammunition to
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"y

those under 21, or even to elimnate it conpletely, is within its
power to do so, but it had constantly refused. In fact, as noted
in Tamez, the statute has been liberalized since its enactment in
1968. Now the Plaintiff wants this Court to step in where
Congress has not and punish Wal-Mart for selling interchangeable
ammunition to soneone who was not under the age of 18 and thus
not even in violation of the Federal @n Cantrol Act. The bottom
line is the Plaintiff is trying every way possible to avoid the
fact that this Court affirned limted joint and several

liability, when it found § 768.81 constitutional; so the
Plaintiff says the joint and several liability should be inposed
as a punitive measure against \Wal-Mart because the killers were
kids. The punishnent of course is paying two-thirds of the
Verdict the jury did not find Wal-Mart liable for, to punish it
for selling interchangeable ammunition to an 18 year old.

Cearly if this Court finds that all intentional tortfeasors
mght go on the verdict form there is absolutely no question
that at the very least the Verdict found by the jury bel ow nust
be reinstated and WAl-Mart's liability limted to that percentage
of negligence determned by the jury. To make an exception for
col d-bl ooded nurderers is quite remarkable, sinmply on the basis
that the one that pulled the trigger was only 17. These are
matters left to the Florida Legislature and the United States
Congress, and under currently existing Florida law if a new trial
Is not ordered, the Jury Verdict nust be reinstated.

The absolutely incredulous argunment made by the Plaintiff,
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"

that Wal-Mart put on no meaningful evidence to substantiate that
Bonifay was a cold-blooded killer is contrary to the facts at
trial. Not only was there a wealth of evidence that this was a
preneditated nurder, but in fact Bonifay did not even care who he
killed, because he was supposed to kill Wells on Friday night and
when he botched that, he had absolutely no conpunction whatsoever
in shooting Coker, a conplete stranger, the follow ng night.

Even the Record evidence the Plaintiff cites; in support her
fantastic theory that Archer threatened to kill Bonifay's famly,
forcing Bonifay to fear for their lives and to kill Coker;
conpletely flies in the face of her unsubstantiated argument.
Rather, Archer testified that he hired Bonifay because Bonifay
told him he wanted to kill sonebody, anybody and that Bonifay was
resourceful in the past in using weapons (T 539-540). Archer
undi sputedly testified that he never made any threats against
Bonifay's famly, if he refused to conmt the crine, and also
testified that he never requested or ordered Bonifay to commt
the crime (T 541). This was further substantiated by testinony
of Barth, who stated that Bonifay asked himto lie and tell the
crimnal jury that Archer threatened Bonifay's life if he did not
commit the crinme, but in fact that was a lie (T 211).

The jury was not left with any inpression that Archer did
somet hi ng shockingly heinous, besides inducing Bonifay to commt
this horrible crine, and all the evidence undisputedly pointed to
only one conclusion = that this was a cold-Dblooded, preneditated

murder commtted by Bonifay and that Bonifay and Barth did it as
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a lark, laughing and giggling after Bonifay shot Coker four
times. To say that the jury made a logical determnation that
Archer and Bonifay were only a total of 50% at fault for the
death of Coker, not only defies comon sense, but is clearly
contrary to the manifest weight of the evidence in this case.
The Plaintiff even admts that her attorney told the jury
that Wal-Mart and Bonifay should be the nost liable, but that is
not what the jury found. Suffice it to say, that no reasonable
jury could draw any conclusion from the evidence presented in
this trial other than Bonifay was far nore responsible for the
death of Coker, in having intentionally punped four bullets into
him than Wal-Mrt, which just sold the interchangeable ammunition.
It is interesting that the Plaintiff cites to Departnent of
Corrections v. McGhee, 653 So. 2d 1091 (Fla. 1st DCA 1995),

approved, 666 So. 2d 140 (Fla. 1996) where the intentional
tortfeasors were placed on the verdict form McGhee contains a
l engthy, well reasoned analysis of why the intentional
tortfeasors should be placed on the verdict form Simlarly, the
Plaintiff's resort to two California cases, that are totally off
point, in no way supports the fact that the Jury's Verdict in
this case, apportioning nore liability to the prenmeditated
murder, than to the negligent Defendants, was not contrary to the
mani fest weight of the evidence.

Both in the April and May hearing transcripts, on the post
trial Mtions, the judge determined that the Verdict wasg contrary

to the manifest weight of the evidence; but did not believe there
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was case law allowing her to order a new trial and it was this

| egal error that forns the basis for the Defendants' appeal. In
this particular case, no reasonable jury could have found wal~-
Mart nore liable than the preneditated nurderer, especially where
Boni fay was hired because he wanted to kill somebody and he

knowi ngly shot the wong person four tines, as M. Coker was
begging for his life. Under established Florida law, the Verdict
in this case is undisputedly contrary to the manifest weight of
the evidence. This is also substantiated in the Brief of
Respondent, which now argues that the Verdict is okay, because
Bonifay, was just a scared "kid" sonething never argued to the
jury; as opposed to the cold-blooded, preneditated mnurderer that
the overwhel ming, undisputed evidence established at trial. As
the judge determned the Verdict mnust be reversed for a new
trial.

In this case, not only did the jury allow its collective
emotions to control its determnation of the percentage of
liability attached to each alleged tortfeasor, but also the
excessiveness of the Verdict was not supported by the nanifest
wei ght of the evidence and can only be explained as having
resulted from the jury being inproperly influenced by passion or
prej udi ce. No econom c expert was present at trial to provide an
evidentiary basis for the awards of past and future damages. M.
Coker was chronically unenployed and the famly was barely
existing on welfare for years, including just before M. Coker

began working at Trout’s. In closing the Plaintiff's attorney
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told the jury to use $10,000 as the annual income and to just
double that for services, with no evidentiary basis whatever and
then asked for damage amounts in excess of one mllion dollars.
The jury speculated and picked its own totally different nunbers;
again with no evidentiary basis whatever; and this requires
reversal or at least a remttitur.

Wile a whole new trial is required in this case, at the
very least there nust be a new trial on liability and
apportionment of fault; even if this Court finds that an
intentional tortfeasor should not be on the verdict form The
Plaintiff argued below that Barth and Fordham did not act
intentionally, which allowed for the snmall percentage of
liability assessed against them and therefore, a reassessnent of
liability is still required; if MDonald and Slawson are affirmed

(H 4/25/96, 19-20). Wal-Mart Stores, Inc. v. MDonald, 676

So. 2d 12 (Fla. 1st DCA 1996) (pending Suprene Court Case Nos.
88,524 and 88,776); Slawson v. Fast Foods Enterprises, 671 So. 2d

255 (Fla. 4th DCA 1996); Nash v. Wells Fargo Guard Services,

Inc.. 678 So. 2d 1262 (Fla. 1996) (verdict form nust apportion
liability anmong all those who contributed to injury, whether
parties or not; reversal for a new trial on liability and
apportionment of fault).

The issue of foreseeability in the context of probable
cause, as well as in the context of the foreseeability of an
intervening independent act, goes to the specific proof of the

case that would show that it was a natural and probable
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[

consequence of Wal-Mart selling pistol ammunition to individuals

under the age of 21, that those individuals would commt a
premedi tated, cold-blooded nurder, plotted days before, several
hours after buying the ammnition. This is a leap the

| egislature did not intend and one which is not supported by the
evi dence. Since there are no facts in evidence in this case to
indicate that the premeditated nurder of M. Coker by Bonifay was

anything nore than a nere possibility, a finding of probable

cause based on the foreseeability of the independent intervening
crimnal act cannot be sustained; especially just based on the
reason for the existence of a Gun Control Act and the case nust

be retried. Tamez, supra.

Wal - Mart was entitled to a J,N.0.V. in its favor on the
i ssue of intervening superseding cause. Under any analysis of
the facts as presented, this nurder was not the natural and
probabl e consequence of the sale of interchangeable bullets to
persons under the age of 21. Because it was not foreseeable
under the probable cause analysis of foreseeability, liability
with regard to Wal-Mart was cut off by this crimnal, intervening
act and \Wal-Mart cannot be held liable. Furthernore, policy
considerations mandate that the liability for subsequent crimnal
acts, such as these, not be extended to a prior negligent party
in circunstances such as appear in the instant case, Again, to
go to such great lengths to hold Wal-Mart 100% liable for the
prenmeditated nmurder commtted by Patrick Bonifay, wthout any

factual basis to sustain a finding that this nurder was
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reasonably foreseeable by Wal-Mart, at the time it sold the
bullets, is to go far beyond what was ever intended by the
Congress in enacting the relevant portions of the Gun Control

Act . Tamez, supra. Therefore, Wal-Mart was entitled to a

JNOV. in its favor on this issue and the Verdict nust be
reversed, and a Judgnent entered for Wal-Mart.

CONCLUSI ON

The trial court erred in failing to grant a new trial or
remttitur as the Verdict was contrary to the manifest weight of
the evidence and excessive. Wal-Mart is entitled to a directed
verdict as a nmatter of |aw where the superseding, intervening
negl i gence of the nurderer, severed any chain of causation and
any negligence on the part of Wal-Mart was not the proximte
cause of the injury. Therefore, the Verdict nust be reversed and
the judgment entered for Wal-Mart or the very least, a new trial
granted on both liability and danages.
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