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INTRODUCTION

This is adirect appeal from judgments of conviction and a sentence of death
entered following ajury trial before the Honorable J. Rogers Padgett of the Thirteenth
Judicia Circuit in and for Hillsborough County, Florida. In thisbrief the clerk’ s record
will be designated by letter “R.”, the trial transcript by the letter “T.”, followed by the
appropriate volume and page number, and the supplemental record will be designated
with the letters“S.R.”. The partieswill be referred to as they stood in the lower court,
and al emphasisis supplied unless otherwise indicated.

CERTIFICATE OF TYPESET

Counsal would certify that the typeset utilized in the printing of this brief is
Proportional Times New Roman 14 pitch.
STATEMENT OF THE CASE
On October 31, 1995, the bodies of Douglas Lawson and Sherrie McCoy-Ward
were discoveredin ther resdencein Tampa, Florida. Appellant Joaquin Martinez was
arrested on January 28, 1996, and he retained private counsdl. (R.21-24). Anindictment
was returned on February 14, 1996 charging Mr. Martinez with two counts of

premeditated murder and one count of armed burglary. (R.45-47).

A jury trid before the Honorable J. Rogers Padgett commenced on April 9, 1997.

1



He was convicted as charged on April 15th. (R.192-194). The penalty phase of the tria
commenced the next morning. That afternoon, thejury recommended lifeimprisonment
without parole for the murder of Lawson, and death (by a vote of nineto three) for the
murder of McCoy. (R.228-245). Followingan allocution hearing on May 19th, (R.272),
the trial judge sentenced Mr. Martinez on May 27th to death for the murder of Ms.
McCoy, a consecutive life term for the death of Mr. Lawson, and a concurrent life term
for the burglary. (R.331-336; T.12:1245). This appeal follows.

STATEMENT OF THE FACTS

Douglas Lawson and Sherrie McCoy-Ward lived together in a Tampa
neighborhood for almost ayear. Hewas an unemployed musician, and sheworked asan
exotic dancer with her sister, TinaJones. Ms. Jones became concerned when McCoy
did not answer her telephone cals, so she went to her house just after midnight on
Tuesday, October 31, 1995. When no one responded to her knock, she opened the door
acrack and saw McCoy’ sfoot; she immediately went to a public phone and called the
police. (T.7:649-651).

A. The Invedtigation. The police investigation was led by Detective Michael

Conigliaro of the Hillsborough County Sheriff’ s Office. Hewasdispatched around 2:00
am. on October 314t to aresidence located on severa acresin a Tampa suburb and met

TinaJoneson arrival. (T.5:342-346).



There were no signs of forced entry, and the windows were al locked. (T.5:352,
372). Thefront door was obstructed by the body of Ms. McCoy; she was lying clothed
on the floor in several pools of blood, and bloody hand prints and smears were on the
front door. Across the room was the body of Lawson. Both bodies were in a state of
decomposition. (T.5:352-357). Investigatorsretrieved shell casingsand projectilesfrom
thefloor. A search of the residence revealed that no persona items seemed missing (a
wallet and jewelry were in view on a coffee table in the living room). Two Rottwellers
had been put away in an upstairs bedroom, and asubstantial amount of hidden money and
expensive musical equipment were found. (T.5:353-366).

McCoy had been repeatedly stabbed, yet police did not find aknife linked to the
murder. Lawson had been shot, but no gun was found. (T.5:363-366). In the kitchen,
it appeared as if the couple were interrupted preparing dinner. The police found a
cadendar with progressve hash marks; the last day crossed-off was October 26th.
(T.5:361-363).

The police found little in the way of clues. A medical examiner testified at trial
that the couple had died between 24 and 72 hoursfrom the time of hisarrival at the scene
at 4:00am. on October 31st. Lawsonwasshot threetimesin the trunk and the neck, and
McCoy was shot once, then stabbed repeatedly in the neck area with asmall knife. She

also had defensive wounds to her hands. (T.5:387-412).



The investigation revealed that Lawson did not work, and both used and sold
marijuana, while McCoy was employed at the Mons Venus. Forensic experts combed
the residence, lifting latent fingerprints, and collecting hair, clothing, nail, blood, and
fiber samples for examination. No evidence of value was obtained as a result of this
collection. (T.6:429-458). At theconclusion of the crimesceneinvestigation, policehad
noleads. However, alist of namesand telephone numbers on apiece of paper was found
in the kitchen. One name was “ Joe”, with a pager number. (T.5:355, 377-379). Police
began contacting the names on the lit.

The crime sceneinvestigation, areacanvas, and family interviews left police with
no leads, no suspects, no clues, and no physical evidence. Police theorized that the
perpetrator(s) wasinvited into the home, as there was no forced entry, the two dogs had
been put away, and nothing of vaue seemed missing. Based upon Tina Jones
recollection that she had last spokento her sister on Saturday, police believedthe crimes
were committed sometime on or after that day. (T.5:377, 383). The investigation was
dormant until Sloane Martinez called the police three months later. (T.6:509; 7:585).

B. The Arrest. S oane Amber Martinez was marriedto Joaquin Martinez for three
years, and they had two children together. They began dating in February of 1992, and
marriedin April. They separated after threeyears, and the divorce wasfinalized on June

20, 1995. She then went home to New Y ork, but later returned to Brandon, Florida a



month later and moved into an apartment with her daughters. Soane and Joaguin
remainedintimate and lived together after the divorce. Throughout thesummer and early
fal of 1995, they lived together intermittently. They separated again in October when
Sloane learned that he had a girlfriend. (T.6:474-476). Sloane went to court in mid-
October to obtain a restraining order (although they till dept together) and those
documents were served on Joaquin on October 27th. (T.6:485). A week later, Sloane
went to court and had the order vacated; they moved in together once again, and stayed
together through Thanksgiving. (T.6:485-489).

In early November, Sloane believed that Joaquin began acting unusually, and
seemed to have changed his appearance. (T.6:490). She helped him wash hiscar onone
occasion, and heard him mumble about his involvement in a death of a drug dealer.
(T.6:491). On another occasion, Sloane recalled that Joaquin called her late a night
crying, sayingthat he had anightmare, tellingher about the blood, and asking her to move
to Miami with him, and eventually to Spain. (T.6:496-499).

While married, Joaquin had workedfor AT&T. Hetold Sloanethat he helped a
fellow he knew, Doug Lawson, get ajob with the company. Sloane visited her husband
a thejobsite, andlearnedthat Joaquin and Lawson had become friendly through working
together. (T.6:470-472). Sloane hersalf spoke with Lawson on afew occasions. Before

January 27, 1996, Soane did not know that Lawson and McCoy had been killed in



October of 1995. (T.6:770-772).

Joaguin promised to visit Sloane and his daughters on January 27th, but failed to
show. Sloane became upset regarding Joaquin’ sunfulfilled promi sewhen shelearned that
Joaguin was in Orlando with his new fiancé, Laura Babcock, celebrating her birthday.
Sloane was very hurt, and testified that she began cleaning out her apartment. She found
an old address book of Joaquin’s and called a mutua friend, Janice Menendez. Janice
Menendez asked Sloane if she knew that Doug L awson and hisgirlfriend had beenkilled.
Sloane testified that this news triggered a connection in her mind between Joaquin’'s
rambling comments, telephone pages she had received from police, his changed
appearance, and the deaths of Lawson and McCoy. She immediately called her sister
regarding her suspicions, and her sister told her that she must call the police. (T.6:504-
508).

Det. Conigliaro testified a thetrial that the break in this case came on January 27,
1996 with this phone call from Soane Martinez. During the three month investigation,
police had called the various people listed on the note pad they found in Lawson’s
kitchen. (T.5:313). One name and number was a beeper in Mr. Martinez’ name which
Sloane had kept after their divorce. (T.6:491). The police had been paging this number,
and Sloane had not returned the cdlls. (T. 6:510).

Det. Conigliaro testified that Sloane Martinez called the police on January 27th,



and he was dispatched to her home. Sloane told him about Joaquin and her suspicions
regarding hisinvolvement in the homicides. While Conigliaro was at the home, Sloane
received atelephone call from her ex-husband; Sloane invited the detectiveto listenin
on the conversation. (T.7:585-587). Detective Conigliaro told the jury he overheard
Sloane telling Joaquin that a homicide detective had been paging her. The detective
clamed that Joaquin told Sloane “that thisis something that | explained to you before,
and that | am going to get the death penalty for what | did.” Sloane askedif the incident
involved the Lawson case, and Joaguin said “no, | can't talk to you about it on the phone
right now.” (T.7:587, 588). During the conversation, Joaquin said that he would visit
Sloane the next day to see hisdaughters. The detectives convinced Sloane to allow them
towirethe housefor audio and video recording, and persuaded Sloane to engage Joaquin
In conversation the next day regarding the homicides. (T.6:514, 515; 7:590).

Mr. Martinez arrivedthe next day, January 28th, unawarethe home had beenwired
for audio and videointerception, and unaware that the police were in covert surveillance
throughout the neighborhood. (T.6:516; 7:594). Joaquin spent an hour talkingto hiswife
(and the eavesdropping police) while their two minor children were heard screaming,

crying, and playinginthe background.* Based upon what the police overheard from their

1 Joaquin became curious when Sloane kept prodding him to talk about what
he had done, and he became curious about the camcorder and telephones. (T.6:516).
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surveillance positions, they arrested Mr. Martinez for the homicides when he exited the
residence. (T.7:590-596).

C. Pretrid. Mr. Martinez retained Tom Fox, Esquire. (R.24). Counsd filed a
demand for discovery and movedfor astatement of particulars, requesting, inter alia the
exact date and time of the offense. (R.28). A formal indictment was returned on
February 14, 1996, charging Mr. Martinez with the premeditated murders of Doug
Lawson and Sherrie McCoy-Ward, and one count of armed burglary with abattery. The
indictment averred that the crime occurred between the 27th and 31st of October, 1995.
(R.45-47).

A discovery conference was held on March 25th.  The court granted the motion
for particulars, and ordered the State to narrow the time-frame as best it could.
(T.13:1389). The State promised that “counsel will have the full benefit of discovery
and. . . [E]very bit of information that we have will bein Mr. Fox’ hands.” (T.13:1389).
The Statefiled aDemand for Notice of Alibi in response to the demand for particulars,
stating the crime occurred “between the hours of 12:00 a.m. on October 29, 1995, [and]
3:50 am. on October 31, 1995. . .” (S.R.2:4). This certified the crimes occurred after
midnight on Saturday; the significance of this statement is pertinent, as the prosecution’s
theory at trial was that the crimes were committed on Friday afternoon.

Discovery disclosuresrevea edthat theevidenceagainst Mr. Martinez waslimited.



He had been arrested based upon his ex-wife's statement attributing to him suspicious
remarks and references the police overheard during the audio interception of the
conversation in her home on January 28th. (R.22). That recording wasto bethe State’ s
critical evidence @ trial. The defense moved pre-tria to exclude that recording alleging
that “the recording is to alarge extent unintelligible and therefore incomplete and any
transcript thereof islargely represented by inaudible portionsand therefore rendering any
transcript thereof incomplete.” (R.65, 66). Indeed, the transcript contains the word
“inaudible’ over 450 timesin its thirty-three pages.

The court heard from Ms. Martinez and Det. Conigliaro at the hearing on the
motion to exclude the tape and transcript. Ms. Martinez established consent for the
surreptitious recording. She testified that she reviewed the tape and assisted in the
development of a transcript of that recording, in conjunction with the detective, the
prosecutor, and the prosecutor’ s secretary. Ms. Martinez testified that, based upon her
memory, the transcript was accurate in its depiction of the intercepted conversation.
(T.13:1291-1299). Y et the prosecutor and Ms. M artinez concededthat betweenaquarter
and one-third of the intercepted conversation was inaudible, and asignificant part of the
tape was about Joaquin’'s girlfriend, and screaming interruptions by the two children.
(T.13:1299-1306, 1324).

The parties argued the tape’ sinadmissibility, and the proper use of the transcript



a triad. The Hon. Barbara Fleisher stated that she had listened to the tape herself, and
athough “I -- | tried to repeat some areas, but | could get very little, if anything, out of
them.” (T.13:1322). Giventheinaudibility of thetape, the State concentrated itsefforts
ontheuseof the transcripts; the prosecutor argued “we find these transcripts-- transcripts
to be critical to the State’ scase. Um, um, asyou' ve heard from the, um, audio and video
tapesthat we have, it isexcessively -- excessively hard to make anything out due to the,
um, poor quality of thesetapes.” (T.13:1323). Theinaudibility of the tape recordingmade
the use of the transcript critical to the prosecution.

The court reconvened on July 1st and ruled that the tapes could be played for the
jury with the enhanced use of headphones; the State also could utilizeitstranscript while
the tape was being played, but the transcript would not be admitted into evidence.
(T.13:1347-135).

The State certified in writing itsintent to seek the death penalty. (R.52). Various
defense motionswere filed to oppose that request, directed to the constitutionality of the
substantive and procedural meansthe State utilizesto effectuateadeath sentence. (R.75-
154). While arguing those motions on November 21, 1996, an interesting dialogue
occurred regarding which aggravators the State intended to prove; this foreshadows an
Issue on this appeal. The prosecutor proffered, “there isan argument that a burglary was

occurring here a the time he began to shoot these people and even assuming he was
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allowedinwith their consent and he knew them and they were glad to have himinthere.”
The defense advised the court that there was no evidence remotely suggestingaburglary,
notwithstanding thousand of pagesof evidence and discovery. (T.13:1259). The defense
reminded the court that there was * no evidence of forced entry, there is no evidence of
anything pertaining to a burglary or robbery for that matter, nothing was taken, nothing
demanded, no witnesses to these murders.” (T.13:1260). The prosecutor agreed that
there was nothing as far as a pecuniary gain aspect, and he conceded the State did not
anticipate raising that issue. The prosecution’s theory was that once the Defendant
produced a gun and began shooting, “these victims the law presumes that consent has
been withdrawn and at that point it becomesaburglary.” (T.13:1260).

Thetria was scheduled to commence on April 7, 1997. Aslate asthe weekend
before tria, the gist of the prosecution wasto be the testimony of the ex-wife, the mostly
inaudible tape, indirect circumstantial evidence, and jail-house felons willing to testify
against Mr. Martinez. The State had no concrete theory of how or why the homicides
were committed. That changed when the prosecutor announced Monday morning (April

7th) that he had met with two defense witnesses over the weekend.?

2 The events which occurred on April 7th regarding that meeting were dlicited
in a hearing conducted in the lower court on July 13, 1998. This Court granted the
Defendant’ s motion for aremand for an evidentiary hearing to recreate arecord asto
what happened on Monday April 7th which resulted in the two day continuance of the
trial. (S.R.1:1). (See Order of March 11, 1998).
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D. TheApril 7th Continuance. Joaquin Martinez and Laura Babcock were

engaged to be married and were to move in together the last weekend of October, 1995.
Ms. Babcock remained hisfiancé after the arrest and was deposed by the State as alisted
defense witness.  (S.R.2:11-23). The prosecutor, Nicholas Cox, testified at the
reconstruction hearing (re-creating the April 7th continuance request) that another
witness, Eden Dominick, called him on the Saturday before trial to recommend that he
speak with Laura Babcock “to straighten some things out in her testimony.” (S.R.2:36).
Cox and an investigator immediately visited with Ms. Dominick and Ms. Babcock, and
interviewed both women. They learned that both women had substantially different
testimony to offer the prosecution; both women disclosed highly incriminating
observations made of Mr. Martinez just after the homicides, testimony that neither
women had offered in various police interviews or depositions. On the eve of trid, the
two defense witness became important prosecution witnesses. (S.R.2:41-59).

Cox testified that after the interview, he left a note for defense counsel that
weekend at his residence advising “about the change of Ms. Babcock’s testimony.”
(S.R.2:23). The lawyers went into chambers Monday morning and Cox “put on the
record just how about the situation with Ms. Babcock -- the Court -- | think Mr. Fox
explained to the Court that he wanted to have another chance to depose Ms. Babcock

because she had aready been deposed by me, but it was obviously very different
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testimony.” (S.R.2:23). Thecasewasreset tocommenceApril 9th (Wednesday) toallow
the defense to depose Ms. Babcock.

The prosecutor conceded at the reconstruction hearing that he did not recall
advising the defense on Monday morning about Ms. Dominick’s new testimony.
(S.R.2:59).> Cox did admit that the new testimony offered by Eden Dominick “was
important . . . it became alot more relevant to theissuesthen” as she offeredindependent
and substantia corroboration of two incriminating observationsthat Laura Babcock was
now prepared to testify to at tridl.* (S.R.2:41,61).

Defense counsal alsotestified a the reconstruction hearing. Mr. Fox and penalty
phase attorney Robert Fraser clearly rememberedtheywere only told of LauraBabcock’ s
new recollection. The defense was not told that Eden Dominick had been interviewed

and was changing her testimony regarding previously unstated observations which

® Itishighly unlikely that hedid. The defense only asked to depose Ms.
Dominick; Cox admitted that he would not have opposed a request to depose
Dominick had the defense asked; they did not, as they were not aware of her new
testimony. Also, the defense told the jury in opening statement that Ms. Dominick
saw Mr. Martinez on October 27th and suggested that her testimony would contradict
Laura Babcock. (T.5:337). He obvioudy was unaware of Ms. Dominick’s new
testimony.

*+ Babcock told the prosecutor that on that Saturday evening of October 27th,
Joaquin Martinez came home with aswollen lip, asif he had been in afight, and a
briefcase full of marijuana. Both factors were criticd to the State’ s theory of
prosecution. (S.R.2:61).
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incriminated the Defendant and corroborated the testimony of LauraBabcock. (S.R.2:69-
84). Defense counsel aso testified that the new testimony offered by Ms. Dominick at
the trial was highly detrimental to their case. (S.R.2:79).

E. TheTrid. Tria commenced before the Honorable J. Rogers Padgett on
Wednesday, April 9, 1997. (R.16;T.3:1-139) The theory of prosecution laid out in
opening statement was that Lawson and McCoy were killed for money and marijuana.
(T.5:314). The State had no physical evidence tyingthe Defendant to the crime. Rather,
it relied on the testimony of his ex-wife, his ex-fiancé and her best friend, jailhouse
convicts, and a“difficult to hear . . . very inaudible” audio-tape where it is aleged that
Mr. Martinez confessed to the crime. (T.5:314-335).

The prosecution proceeded chronologically. Detective Conigliaro described the
crime scene: the absence of aforced entry, no evidence of atheft, the failure to find any
murder weapon, and the absence of other clues. Time of death was difficult to establish.
The medical examiner believed the decomposition of the bodies suggested they died
within 24 to 72 hoursbefore 4:00 am. Tuesday, October 31st. The police interviewed
McCoy’ ssister, TinaJones; because Ms. Jonestold the police that she had last seen her

sister on Saturday (October 28th), time of death was established to be after midnight on
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October 29th.> The medical examiner confirmed that Lawson had been shot severdl
times, and McCoy had been repeatedly stabbed to death. (T.5:387-412). Crime scene
techniciansalso confirmedthat no physical evidence wasrecoveredfromthe crime scene
linking Mr. Martinez to the homicides. (T.5:429-458). Conigliaro also told the jury the
investigation floundered for months until Sloane Martinez called on January 27, 1996.

(T.6:585).

F. Soane Martinez' Tria Testimony. Sloane and Joaquin were divorced in June
of 1995, but they lived together until October, when Sloane learned he had a girlfriend
and in anger, obtained arestraining order. (T.6:474). Nevertheless, sheinvited him over
on Friday, October 27th, to visit his daughters. Sloane testified that he spent time with
his daughters, they had sexud intercourse, and then he showered and left around 4:00
p.m. (T.6:476-478). He said he was going to his brothers, Ronnie Sabando, as they had
a big business ded that would take him out of debt. (T.6:479). Afterwards, Sloane

realized that the restraining order had not yet been served. Shedrove over to Sabando’s

> This time of death was set out in the State’ s answer to the defense demand
for astatement of particulars. (S.R.2:4). The prosecutor asked Conigliaro at tria if
Ms. Jones was actually unsure of when she had last seen her sister alive. (T.5:386).
The State knew -- and had not told the defense -- that Tina Jones had told the
prosecutor, and later would testify at the tria, that she was mistaken; that she had
actually last seen her sister aive on Friday, not Saturday. (T.7:651). The non-
disclosure by the prosecution, and Ms. Jones' change in testimony, was critical. See
Point |, infra.
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house to seeif he was there; if so, she would call the police to have the papers served.
She saw Joaquin around 6:00 p.m. infront of hisbrother’ shouse. Heand hisbrother were
cleaning his car with agarden hose. (T.6:480-482). Soane told the jury that Joaguin
appeared to be wearing his brother’s clothing.  She returned home, got the injunction
papers, and called the police. (T.6:484). Deputy Richard Shannon of the Hillsborough
County Sheriff’s Office later confirmed this testimony; he testified that he met Sloane
Martinez around 6:30 p.m. on October 27th, and served the papers on Joaquin Martinez
at 6:50 p.m.° (T.7:640-645).

Sloane testified that she met Joaguin again on November 2nd in court to remove
the injunction. She believed that Joaquin had lightened and changed his hair, grew a
goatee and his lip seemed swollen. (T.6:488- 490). She testified that sometime that
November Joaguin once* mumbled about doing something really bad, that he had crossed
over aline, that he had killed someone, and that he was afraid.” S oane asked who, and
“he changedthe story. . . it wasjust adrugdedler. . . it wasn't suppose to be that way or
go that way.” (T.6:492). He never said who he had killed; only that he was afraid and

indanger. (T.6:491). Soane connected these statements to Joaquin once asking her to

® However, Deputy Shannon testified that there appeared nothing unusual
about Mr. Martinez in the course of the interaction. (T.7:648). Thisisin contrast to
subsequent testimony by Ms. Martinez, Eden Dominick and Laura Babcock about a
swollen lip, and that Joaquin looked like if he had been in afight.

16



help him clean his car that Thanksgiving, saying “that would link him, DNA testing and
thingslikethat.” (T.6:492). Shehelped him cleanthecar, and threw away thefloor mats,
although she could only recall seeing one small brown spot on the passenger side of the
car. (T.6:492).

They separated again after Thanksgiving; he said “it wasn't safe”. In redlity, he
was living with hisfiancé, Laura Babcock, and lying to Sloane about that relationship.
Sloane testified he told her about pressure he was under, and once he called after a
nightmare and told her it was about “the blood”. (T.6:498-500). Y et the only reference
he made to Sloane concerning what happened was, “it was afriend. . . (T)hat something
went wrong; it wasn't suppose to be that way, and he doesn’t know how it happened.”’
(T.6: 499). Soaneadso related to thejury other incidentswhich led to her to connect his
comments to the Lawson-McCoy homicides. They were together once in January and
Sloane saw a flyer posted by police alerting the public to the crime, and seeking
information. Sloane said Joaguin put his hand over the pamphlet and told her “you don't
need to read that garbage.” (T.6:501). Another time, he called while drunk to ask if she
ever got “rid of that thing [trunk mat] for DNA testing?’ (T.6:503). She had not; it was

later tested by police with negative results for DNA matter.

" It isassumed this reference was to Doug Lawson; surprisingly, Mr. Martinez
never mentioned a second victim, or afemale.
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These incidents and comments culminated on January 27,1996 with aphone call
between Janice Menendez and Sloane. When Ms. Menendez, an employee at AT&T
with Lawson and Mr. Martinez, mentioned to Sloane that Lawson and his girlfriend had
beenkilled, Ms. Menendez heard Sloane scream into the phone, “Joe didit.” (T.7:625-
630). This conversation resulted in Sloane calling Det. Conigliaro, which led to the
audio-videosurveillance of the Joaguin-S oane meeting on January 28th, and the ultimate
arrest and prosecution.

The key evidence at trial was the intercepted conversation of January 28th. The
audio-video tape was admitted into evidence, dthough the Court and the prosecutor
agreedthat “the tapeismostly inaudible. . . itisredly difficult to hear.” (T.7:520, 521).
To bolster the tape, athirty-three page transcript was submitted as a court exhibit which
the jury was allowed to read as the inaudible tape was played.? (R.215-247 T.6:521). As
the tape was played, the court reporter was directed to transcribe what she could
decipher. (T.7:523-546). This procedure illustrates the lega issue created: the audible
portions of the tape contain less than 100 transcribed remarks by the Defendant, and no

portion of the tape audible to the court reporter directly incriminated Mr. Martinez.

8 Ms. Martinez established the predicate for the transcript; she testified that the
prosecutor and his secretary, and she and the detective created the transcript while
listening to the tape, in partial reliance upon their earlier recollection. (T.6:520-527).
The defense objected to the use of the transcript and its accuracy.

18



(T.7:527-546). The transcript submitted to the jury, however, attributed over 300
statements to Mr. Martinez, including a direct admission of responsibility in acrime,
(R.221), astatement that he would be goingto hell, or would get the chair, (R.222, 245),
that there was no witness, (R.227), and that he needed Sloane to be an alibi witness
during a certain time frame. (R.232, 237). Werefer to Mr. Martinez’ admission to his
responsibility in a crime, because of vagaries in the transcript. Indeed, Joaguin and
Sloane may not have been talking in the tape about the same incident. When she asked
himabout Doug Lawson, Mr. Martinezsimply said, “ Doug L awsonwasabigdrugdeal er.
Dedlt alot of things. .. hewas coverin’ up by workin’ for AT&T. Heum. .. hismain
thing was pot and followed by coke. . . followed by ecstasy. Could do for em . ..?
(R.217). As Sloane directed her comments to Joaquin regarding Lawson in the tape,
Joaguinwas heardto say, “I don’'t know, if we' retalkin’ about the same case here or not.”
(R.218). None of these incriminating references were audible to the jury. Yet the jury
was privy to these remarks through the transcript. See Point 11, infra.

The jury’ saccessto this transcript was critical to the State' s prosecution. What is
critical to this appeal, however, is the transcript was not introduced into evidence.
(T.7:634) It was acollaborative effort of the detective, the prosecutor, hissecretary, and
Sloane Martinez. Soanedid elucidatefor thejury certain portions of thetranscript. She

opined that Mr. Martinez' reference to “he wanted to switch, he wanted to trade”,
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(R.221), was “whatever the deal was, merchandise or dope, | didn’t exactly know.”
(T.6:548). When Joaquin said in the tape, “he threatened me’, (R.223), Sloane said
Joaquin meant Doug L awson; that L awson*“was goingto physically hurthim.” (T.6:548).
Also, the prosecution elicited from Soane its new theory: that the homicide occurredon
October 27th (Friday), as Joagquin asked her (in the transcript, not the tape) to behisalibi
until 6:00 p.m. on that day; thisnew theory wasafull thirty hoursbefore the time alleged
in the State’ s answer to the Defendant’s Demand for Particulars. (T.6:551; S.R.23:4).

The cross-examination of Soane elicited two facts central to the defense. First,
she and Joaquin had sex around 4:00 p.m. on Friday, and he was served with legal papers
at 6:55 p.m. Second, while married, Joaquin would often lie to her about where he was
and with whom he was meeting. Because of these common deceptions, Sloane still was
not sure whether Joaquin ever killed anyone; she testified:

| didn’t know what killings and | was't sure. When hetalked about it, he

wasn't specificastowho hekilled. Sol hadnoidea. | thought he could be

tellingastory. | wasn't sure. Hegavebitsand pieces. It waslikeapuzzle

that was missing alot of pieces. | wasn't sure.
(T.7:579, 580). So ended the testimony of Sloane Martinez.

Following the introduction of the tape, Detective Conigliaro was re-called to
continue the thread of hisinvestigation after the arrest. He confirmed that the Defendant

and Lawson had once worked together at AT& T, and that Sloane turned down areward

for herinformation. Tonegate an dlibi, hetestified that it wasfive milesfromthe Lawson
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houseto Ms. Martinez', and Ronnie Sabando livedamileaway. (T.7:597-605). Healso
did ajail sweep:

Once adefendantisinjail, I'll go through there and pull the defendant out

of that particular floor and put himin another location, with cooperation of

the commander of the jail, and I'll go in there with ateam of detectives.

We'll actualy start at the beginning of the cells and go al the way down

and interview every single one of them and the premiseisthis, is‘tell us

what you know about the case.’
(T.7:589). This odious practice foreshadows the inmate testimony which followed.

Cross-examination of the detective reveal ed the reward was contingent upon arrest
and conviction; that Sloane gave police materia from the Defendant’s car that he had
asked her to destroy, yet scientific analysis revealed the absence of any blood on that
material; and finaly, the transcript is “not the result of one person’s independent
recollection but rather acooperative effort.” (T.7:6-609). The State must have felt this
examination undid its case, as on re-direct, over a defense objection, (T.7:612), the
following occurred:

PROSECUTOR: Wasthere any doubt in your mind based upon what he

[Mr. Martinez] said there[in the January 28 tape] that he was responsible

for the murder of Doug Lawson?

DETECTIVE: There was no doubt he did it.
(T.7:613).

After the arrest, and three months after the homicide, a search warrant was i ssued

for Mr. Martinez' car. (R.31-40). No direct evidence was recovered; aHemastix test to
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discernthe presence of blood (of unknowntime or origin) revealedtraceson the steering
wheel, beneath the emergency brake, and around the center console. The trunk mat
received from S oane tested negative for blood. (T.7:615-621).

G. Time Frames. The State’'s Demand for Notice of Alibi alleged that the

crime was committed after midnight on Saturday. Thisclaim wasbased upon Ms. Jones
recollection that she had last seen her sister on Saturday. Ms. Jones now said she had
been hysterical when she said that; that she had actually last seen her sister on Friday.
(T.7:651). Thisrevelationwasasurprisetothedefense; thiscross-examination occurred:

Q. Ms. McCoy, youdidtell the police on the night that you discovered
your sister that you last talked to her on the 28th; isthat correct?

A:  Yes
Q. Now, you subsequently came to the belief that you were incorrect?
A:  Yes

Q. Okay. Canyoutdl about when that occurred?

A:  Thefirsttimethat | thought that | wasincorrect was severa months
ago, and this past week on Monday it came to be true that | was incorrect.
Q. Okay. Soyouwerefinaly -- you finaly decided in your mind that
you were incorrect for sure this week?

A:  Monday.

* * * *

Q. You are somewhat familiar with the evidence in this case?

A: Yes

Q. Okay. Andyouaresomewhat familiar astowhy you arebeing called
about the time of death?

A. Yes

Q. Okay. And soit wasonly this Monday that you became convinced
you were incorrect from what you previoudy said?
A:  Inmyown mind. Everybody elseknew it wasn't.

(T.7:654, 655).
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The new time of death was a day and half earlier than previoudy stated by the
Statein its adibi demand.® Telephonelogswereintroduced which aso narrow thetime-
frame. Records show that Ms. McCoy’ s mother last spoke with her on Friday afternoon.
(T.7:659). Thelast telephone call from the Lawson residencewasat 5:01 p.m. on Friday
to Ms. McCoy’ s mother. (T.7:661). This further narrowed the window of opportunity;
Ms. McCoy was alive at 5:01 p.m.; Sloane Martinez saw Joaquin a his brother’ shouse
a 6:00 p.m. This one hour of opportunity was later closed.

H.  Jail House Snitches. The next phasein thetria wasthe parade of convicts

dredged up by Det. Conigliaroin hisjail sweep. Five felons stepped to the plate. The
first was Mark Richey. Injail on afelony charge in early 1996, he testified that he had
asked the Defendant if he did it, and Mr. Martinez said yes. No further elaboration was
set forth. Richey, a young man with five felony convictions, swore he received no
promises nor rewards for histestimony. He was subsequently placed on probation on a
pleato the court. (T.8:677-687).

Another inmate, Neil Ebling, offered a different and confusing story. Ebling

° At the reconstruction hearing on July 13, 1998, defense counsdl tried to
explorethis discovery violation. Thelower court precluded the inquiry, but the
witnesses all agreed that the State failed to advise defense counsdl prior to trial that
Ms. Jones had changed her testimony regarding the time of death. (S.R.2:15-33). This
Court denied arequest for further inquiry, and suggested the matter appropriate for
direct appeal. See Order of September 23, 1998. We have done so in Point I, infra.
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received athree year sentence, reduced from asix year offer, when he agreed to be a
witness against Mr. Martinez. (T.8:688:696). Y et hisversion contradicted the State's
theory. Ebling claimed that Mr. Martinez told him he was having an affair with Sherrie
McCoy (T.8:699); that he went to see her, accompanied by a girl named Mariaand a
fellow named Juan. Whenthey arrived at the house, Lawson washome, afight broke out
between Maria and Sherrie with a knife, and Joaguin just started shooting and blacked
out. (T.8:689-692). This spin by Ebling was quite a contrast to the State' stheory of a
deal gone bad between the Defendant and L awson.

The next two witnesses, Larry Merritt and Gerrard Jones, testified to apurported
scheme they had entered with Mr. Martinez to falsely accuse another man of the crime.
Merritt, a 22 year old man with six prior felony convictions serving alife sentence, said
he was offered alawyer to handle his appeal if he would testify that a drug dealer from
the street, Allie Bissett, had told him that he had done the homicides. (T.8:700-705).
Merritt said that Gerrard Jones was his testimony “coach”;*® Merritt gave a defense
deposition on Martinez' behalf, but made several mistakes. When an arrest warrant was
issued for Bissett, Merrit advised Jones to admit to the prosecutor his role in the

fabrication, and asaresult they both became statewitnesses. (T.8:705-715). Merritt also

10 Merritt even produced “coach notes’ from Jones. See State’' s Exhibit 39
(R.14-117).
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admitted that during the trial, he and all the other inmates/witnesses called by both the
State and defense were together in a holding cdll, talking about the case and their
testimony. (T.8:715-717). Merritt gavefour statementsin all; he said two wereliesand
two weretrue. Merritt said he received no deals or promises for his testimony, but he
also conceded that he was aliar, and he would lieif it was convenient. (T.8:722).

Gerrard Jones confirmed his role in what he called the Defendant’s jailhouse
conspiracy to falsely implicate Allie Bissett for the homicides. He, too, claimed he
received no promises from the State for his testimony; he had 15 prior convictionsand
was serving a 30 year term. (T.8:723-725). Jones said Mr. Martinez needed him to
“coach” Merritt in implicating Bissett; he agreed to do so for $400.00. (T.8:727-732).**
He later changed his mind and contacted the prosecutor.*

Findly, inmate Kevin Hall told of hisrole in the Bissett scheme. A five time
felon, he had agreed to testify on behalf of Mr. Martinez, but changed his mind as well.

(T.9:827-831). Hall did concede that the Defendant never confessed to him; he aso

1 The State introduced a Western Union payment to Mr. Jones sister sent
from Joagquin Martinez' father. (T.R.14:48-54). Mr. Martinez, Sr. testified that his
son asked him to send this money for paralegal work Jones had done for Joaquin.
(T.9:892). Jones admitted that he was the jail paralegal. (T.7:738).

2 Jones has recanted twice. He sent letters to the prosecutor after thetrial,
demanding areward for his testimony, and threatening to recant. He also filed letters
recanting his testimony, which were submitted to this Court in October and November
of 1998.
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admitted that inmates have access to each others case files. (T.9:837).
Thelast piece inthe State’ smosai c was testimony from the two womenwho, until
the weekend before trial, were defense witnesses. This metamorphosis requires some

eaboration.

l. The Eve of Trial Recantations. Laura and Joagquin planned to marry and
were about to move intogether when he began havingfinancia problems. (T.8:768-770).
Eden Dominick and Laura Babcock were best friends. Eden was having a Halloween
party on October 28th, and Joaquin and Laurawere invited. The night before, Friday,
Eden recalled Joaquin came over to her house on the beach around 8:00 p.m. (T.8:771).

At this point, her trial testimony and her police statements diverge.

Eden Dominick wasinterviewed by the police on February 1, 1996, just days after
the arrest. Throughout two paragraphs of narrative summary, Ms. Dominick did not
mention Joaguin visiting on October 27th; in fact, she offered no incriminating evidence
a al.® (S.R.2:42-46). Indeed, defense counsel listed her as awitness as late as April
8, the day beforetrial. (TS.R.2:11).

Yet at trial, Eden told the jury that when Joaquin arrived on October 27th at 8:00

3 Eden testified that she told the police that Joaguin had been to her apartment
on October 27. (T.8:777). If that is s, that statement did not appear in the police
reports, which were read into the record at the reconstruction hearing. (S.R.2:42-46).
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p.m., helooked like if he'd beeninafight. (T.8:780). Hewas upset and quiet, claimed
he was intoxicated, and not wantingto drive home, asked Eden’ shusband Tomfor aride
(leavinghiscar there). Eden also recalled that Joaquin had abriefcase hewanted to leave
with her, but sheinsisted hetake it with him. (T.8:771-774). She said two dayslater he
returned with Leah Thomas, Laura s step-sister, to get hiscar. On cross, Eden did not
recall ever telling the police any of thisinformation. (T.8:778). In fact, she never told
anyone until telling the prosecutor the weekend before trial. (T.8:782).

The weight of Ms. Dominick’s new evidence crystallized with the testimony of
LauraBabcock. She and Joaquin were engaged in 1995, and she remained hisgirlfriend
after his arrest and until the time of trial. She was a listed defense witness, and was
deposed by the State. (T.8:784-789). Shetold thejury that the Saturday beforetrial, she
had Eden call the prosecutor to provide a different version about October 27, 1995.
(T.8:790).

Ms. Babcock testified that on Friday morning, October 27th, Joagquin and shewere
packing up to move in together. Heleft around 10:00 am. and said he was going to see
his brother and his friend ‘Michagl’ who “owed him some money.” (T.8:791). Laura
knew aMichael, and had been to his house once. Joaquin wasgoneall day. That night,
around 8:00 p.m., Eden called her to say Joaguin was with her. Eden called her again

after Joaquin left and told Laura that Joaquin had wanted to leave a briefcase a her
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apartment, but Eden refused. Lauratold the jury that when Joaguin arrived home, they
argued over the briefcase. He eventualy opened it; there was a large plastic bag with
marijuanainside, and Ms. Babcock testified that Joaguin told her “he grabbed it off the
tablefrom‘Michael’s house when he walked out thedoor, that he didn’t have the money
he owedhim.” (T.8:793-796). Lauraaso recalled that Joaquin waswearing hisbrother’s
clothes and his knuckles were scraped, and he told her that he had been in afight with
‘Michael’. (T.8:798).

Ms. Babcock explained why she was coming forward with this evidence the
weekend before trid. In January of 1996, she saw apicture of the Lawson residence on
televison; she immediately recognized it as ‘Michagl’s house, and realized that
‘Michael’ wasreally Doug Lawson. (T.8:797). Although she had made this connection
16 months ago, she did not come forward as a State’ switness until the weekend before
trial. (T.8:805). The explanation for this change of heart can be gleaned from cross-
examination. Laurawas told recently that Joaquin and her step-sister may have dept
together, and that Joaquin had also been lying to her about his relationship with his ex-
wife. (T.8:810-813). Thefollowing colloquy occurred with Laura:

Q. Andit' safact that Saturday, April 5, 1997, wasthefirst time after al

thistime that you mentioned anything about Joe' sclothing, Joe havingbeen

inafight, Joe having marijuana, Joe being upset, Joe having markson him,

Joe having taken you to “Michadl’s’ house, and al these other things you

testified to today?

A:  (Nodding head affirmatively.)
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Q. Andthat was the first time after al this time, after you found out

about Soane and Leah; isthat correct?

A. Yesdr.

(T.8:814).

Thefinal prosecution witness summarized the State’ s physical evidence. FDLE
Criminalist Theodore Y eshin testified as a DNA expert. He analyzed al the physical
evidence in the case in conjunction with blood samples from Allie Bissett, the two
victims, and Mr. Martinez. (T.9:838-843). He examined fingernail scrapings, hair
samples, cigarette butts and car parts. He found no evidence of blood on any car part
submitted for hisanaysis, (T.9:859), and he found nothing on the hundreds of samples
submitted to himlinking Joaquin Martinez to the crime. (T.8:860). The State rested on
this excul patory testimony. (T.9:861).

The defense called several witnesses to establish an alibi and to contradict the
State’ sjailhousetestimony. The Defendant’ sfather, Joaguin Martinez, Sr., testified that
his son came to Miami around midnight on October 30th for an anticipated visit, and
stayed until November 2nd. (T.9:888-891). He admitted sending money to a family
member of a man (Gerrard Jones) who claimed to know who was responsible for the
homicides. (T.9:897). Another witnesstestified that he cleaned Mr. Martinez' car that

week and found no blood stains. (T.9:864-869). A third witness, John McClamma, was

aneighbor of Doug L awson; hetestified that hetold the police that he saw asilver sports
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car leave the Lawson home on Monday afternoon, October 30th, driving at ahigh rate of
speed, and he saw the car side swipe the front gate. (T.9:871-874).

Regarding the events on October 27-29, the defense called three witnesses. The
most critical was the Defendant’ s brother, as he established an alibi for Mr. Martinez.

Ronnie Sabando, Joaquin’s half-brother, livesin Brandon. He left work around
4:00 p.m. on Friday, October 27th, and was mowing his lawn around 5:00 p.m. when
Joaguin pulled up to visit. Ronnie said Joaquin and he talked outside until a deputy
arrived and served legal papers on Joaquin. (T.9:875-877). He said they did not wash
the car together, Joaquin did not look like he had been in afight, and he did not give his
brother clothesto wear. (T.9:878-879).

Thistestimonywascritical. SherrieMcCoy wasadliveat 5:01; atelephonecall was
made to her mother from her house at that time. Mr. Sabando established that Joagquin
with him from 5:00 until the deputy served him at 6:50 p.m. Even Soane saw Joaquin
a Ronnie shouseat 6:00 p.m. The hour of opportunity for Joaguin to commit the crimes
was now closed. A private investigator was also called as adefense witnessto disprove
the State’s theory. Karen Kaiser, a private investigator, testified that the Lawson
residence and Sabando residence are 10 milesand 23 minutes apart. (T.9:901-910). The
only time period when Joaquin was a one was from 4:00 until 5:00 -- and Sherrie M cCoy

was ftill diveat 5:01. A clear aibi was established by Sabando, Sloane Martinez, and
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telephone records.

Thelast fact witness concerning that weekend was Leah Thomas. Her step-sister,
L aura Babcock, was moving in with Joaguin, and she offered to help. She spent that
weekend with Joaguin and Laura. She drove Joaquin to pick up his car at Eden
Dominick’s house Sunday evening, and testified that he had no injuriesto hisface, had
not dyed his hair, had no scrapesto hisknuckles, but she did recall asmall superficial cut
on hishand like one would get from packing and moving, and they did not sleep together.

(T.9:912-919).

The defense a so calledfour inmatesto enlightenthejury about jailhouse snitches.
Roger Wallace confirmed that inmates have access to each othersfiles. (T.9:923-925).
Anotherinmate, Humberto Garcia, testified that he knew Gerrard Jonesand Larry Merritt
set Joaquin up so they could become state witnesses. (T.9:926-932). Richard Wallace
testified that he was approached by Gerrard Jones and told that Jones could get him a
sentence reduction if he agreed to become a State witness against Mr. Martinez. He
declined the offer. (T.9:938-946). Finally, Jose Castell testified that he went to Gerrard
Jonesto get legd help; however, when he heard Jones say that he was working with Mr.
Martinez, and he and Merritt were going to use what he learned and become witnesses

against Martinez to get a sentence reduction, he decided not to ask Jones for help.

31



(T.10:955-960).

The defense rested on this testimony. A brief charge conference was held, with
little conversation of record. (T.9:945). No defense objections were lodged before or
after theingtructions. (T.10:952, 1049). This, too, is problematic. The State conceded
initsclosingargument that the defensewas“hedidn’t doit”, and hewaselsewhere at the
time. (T.10:974). The State's closng argument included prejudicia attacks on the
Defendant, fal se misrepresentations concerning the evidence to establish motive, and a
changein the time of death to avoid the alibi evidence, issueswe addressin Point [11 of
the Argument. The defense argued aibi as well: that Joaquin left Sloane at 4:00 p.m.,
and was at his brother’ s before 5:00 p.m. and until served by the deputy at 6:50 p.m.
Defense counsdl argued that Ms. McCoy was alive a 5:01 p.m., so Joaquin had no
opportunity to commit the crimes. (T.10:977-987). Y et for some unexplicable reason,
no alibi instruction was requested or given by thetria court. (R.2:199-224; T.10:1025-
1049). Thisoversight by al the parties left the jury uninstructed on the low burden a
defendant must carry to establish the defense of aibi.

Mr. Martinez was convicted as charged on April 15th. (R.225-227). The penalty
phase commenced the following morning. The State rested without calling any
witnesses. (T.11:1071). The defense presented six penalty phase witnesses.

A custodian of recordsfromthe countyjail establishedthat Mr. Martinez had been
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Incarcerated for sixteen months without a singledisciplinary report. (T.11:1072-1076).
Joaquin’s mother testified that he isan obedient, loving son who has helped her care for
her husband, whoislegaly blind. (T.11:1078-1083). A teacher at thejail testified that
Mr. Martinez is intelligent, is enrolled in GED classes, and attends school regularly.
(T.11:1085-1087). LauraBabcock retook the stand to testify that Joaquin helped her raise
her child and that he is a wonderful father and provider. (T.11:1093-1096). Sloane
Martinez, Joaquin’s ex-wife, also took the stand to plead for hislife. She confirmed that
heisagood provider for their family, a helpful husband and son to his blind father and
her blind mother. (T.11:1100-1102). She aso related how Joaguin’s easy manner
changedin 1994; they wereinvolvedin acar accident, where one person died and another
was crippled. Joaguin became depressed and needed professional counsdling.
(T.11:1102-1105). Sloane recaled that Joaguin began drinking, was often disoriented
and lost interest in hisfamily. (T.11:1105, 1106).

The last withesswas aclinical forensic psychologist, Dr. Michagl Gamashe, who
was declared an expert without State objection. Hetestified to hisvarious psychological
examinationsof the Defendant, and offered the opinion that Joaguinwas not mentally ill,
did not suffer from any disturbances which would need treatment, would not need
extraordinary care while incarcerated, and was a below-average risk for disciplinary

problems. (T.11:1110-1119). He tested remorseful, pathetic, and with a close loving
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family, posed no future risk while in prison. (T.11:1132, 33).

The partiesargued the jury instructionsin the penalty phase. Defense objections
to the capital HAC aggravator were overruled. (T.11:1149). More interesting was the
argument objecting to “pecuniary gain”. As the only evidence on the issue was Mr.
Martinez either went to Lawson’ sto collect adebt, or to arrange abusinessdeal, and may
have grabbed abag of pot on leaving, the Court ruled “pecuniary gain” unavailable asan
aggravator. Indeed, the court remarked, “Okay, I'm going to takeit out. | think we'll be
asking the jury to specul ate on what the reasonsfor thiskillingwas. | think its[pecuniary
gain] astretch. So I'll takeit out.” (T.11:1053).

Although it called nowitnesses, the Stateargued strenuoudly for death, callingMr.
Martinez “a butcher” who deserved to die. (T.11:1154). It argued the murders were
heinous and cruel, were committed during a burglary, and each killing aggravated the
other under thelaw. Thejury was instructed on these three aggravators, as well asthe
mitigating circumstanceselicited by the defense. (T.11:1182-1189). Thejury posed one
guestion during deliberations; it asked the Court for a definition of “wicked”. (R.243).
The parties agreed on the dictionary definition: “vicious and depraved”. (T.11:1190).
That afternoon, the jury voted for alife recommendation for the murder of Mr. Lawson,
and by avote of 9 to 3, death for the murder of Ms. McCoy. (R.244, 245; T.11:1192).

Memoranda were submitted by each party regarding the issue of sentencing and
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preserving theissuesraised at trial. (R.250-267; 286-291). An dlocution hearing was
held onMay 19, 1997 to allow the familiesto be heard. (T.12:1200-1214). OnMay 27th,
the Court denied the Defendant’ s motion for anew trial, and also declined to accept the
(first) recantation by Gerrard Jonesasgroundsto overturntheverdict. (R.12:1219-1244).

The Court filed its Sentencing Order on May 27, 1997. (R.331). It found three
aggravating factors. (1) two contemporaneous first degree murder convictions; (2) the
contemporaneousconviction of burglary, and (3) the capital felony washeinous, atrocious
or crud. (R.331, 332). The court found that the defense established nine mitigating
factors. (R.334-336). Nevertheless, the Court accepted the jury recommendation and
imposed the death penalty for the murder of Ms. McCoy. (R.336). Thisappeal follows.

SUMMARY OF THE ARGUMENTS

The trid of Joaquin Martinez was fundamentally flawed. The prosecution, the
defense and the tria judge each contributed to the lack of confidence which permeates
the verdictsin this case.

L The ability of Mr. Martinez to present acognizable defense to the jury was
eviscerated by misconduct and omissions. The defense was dibi, and withesses were
calledto prove that Mr. Martinez could not have been culpable. The State thwarted this
defense by (1) failing to advise the defense pre-trial that itswitnesson time of death had

changed her testimony; and (2) changing (twice) its time of death theory to avoid the
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evidenceof alibi. Defense counsel contributed to the crippling of the defense by failing
to request a Richardson hearing, and failing to object to the State’ s two new times of
desath after having secured atime/date certain in a statement of particulars. Finaly, and
most fundamentally, both parties and the tria court completely overlooked the jury’s
need to be instructed on the burden of proof for the affirmative defense of dibi --
especialy where both parties argued alibi in summation.

II. Thecritica piece of evidence against the Defendant was a surreptitiousy
recorded audio-video tape wherein Mr. Martinez is alleged to have admitted his guilt.
This tape was the centerpiece of the prosecution, as no physical evidence nor eye
witnesses linked him to the crimes. Because the tape was virtually inaudible, the
prosecutor, his secretary, the police and an ex-wife cumulatively prepared athirty-three
page version of what they believed was said on the tape. It was error to furnish this
transcript to the jury, over a defense objection, when the transcript -- which was not
introduced into evidence -- contained significant incriminating remarks which were not
audible in the admitted tape. This error as compounded by the absence of the standard
instruction to the jury that the words in the transcript were not to be considered in
deliberations unless a so heard on the tape.

III. Theverdictsweretainted by inflammatory prosecutorial misconduct. Over

defense objections, the State attacked the character of Mr. Martinez, introduced autopsy
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photos deemed gruesome by the judge which were aso irrelevant to any materia trial
issue, and i ntroduced testimony (and arguedin summeation) that the |lead detectiveandthe
consulting assistant State attorney at the crime scene had no doubt about Mr. Martinez’

guilt, and knowingly argued a fa se premise to establish amotive for the homicides.

IV. The State's theory was that Mr. Martinez, while an invited guest in the
victim’ sresidence, began afight which led to the homicides. The State charged that his
committing the homicides, in and of itself, resulted in the additional crime of burglary.

But thisCourt held in Miller v. State, 713 So.2d. 1008 (Fla. 1998), that something more

than a guest committing a crime is necessary to establish the independent crime of
burglary. Otherwise, aparty guest dapping the face of arude host commits not only the
misdemeanor of battery, but the life felony of burglary.

V.  Twodefensewitnesses notifiedthe prosecutor theweekend beforetria that
they had highly incriminating information about Mr. Martinez’ conduct the day of the
homicides. The prosecutor a erted the defense concerning one, and failed to disclosethe
second. Thiswitness, Eden Dominick, surprised the defense at trial in violation of the
rules of discovery. Notwithstanding the absence of an objection, fundamenta error was
shown on this record.

VI. The Sixth and Fourteenth Amendments to the United States Constitution
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and the Florida Congtitution ensure effective assstance of counsel. This Court has
carved out an exception to the general rulethat thisissueisonly cognizable collaterally -
when apparent on the face of the record. The inventory of counsel’s errors are both
voluminousandindividually egregious: heargued and proved an alibi, but did not request
an alibi instruction; he argued and proved that the transcript should not be admitted, but
did not request an instruction to the jury which limited its use; he failed to object to
numerous discovery violations which changed the face of the trial; and he allowed the
prosecutor to falsaly present to the jury amotive Mr. Martinez had to commit the crime,
knowing that the prosecutor was misconstruing and falsaly representing evidence. This
Court should acknowledge theineffective ass stance of counsel onthisrecord, and set the
verdicts and sentences aside.

VII. Florida's capital sentencing scheme maintains components which the
Defendant contends fall below constitutional standards. It alowsimposition of death by
abare mgjority vote, by an unguided jury not required to make written findings, and its
weighing process creates a presumption in favor of death, all in violation of the United
States and Florida Constitutions.

VIII. The penalty phase was encumbered by errors regarding the inappropriate
application of two aggravating circumstances. The use of the burglary conviction to

invoke the “in the commission of afelony” circumstance relied on alegal fiction, see
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Point IV, and was erroneous. Application of the HA C circumstance was a so erroneous
under the facts of this case.

IX. The proportionality review this Court must undertake should result in a
vacating of the death sentence. Because the facts surrounding this case remain in doubt,
where the homicides may have been adebt collection gone bad, or an escalating mutual
fight, and substantial mitigation was undisputedly shown, death is disproportionate.

ARGUMENT

L

AN ACCUMULATION OF DISCOVERY VIOLATIONS,

PROSECUTORIAL MISCONDUCT, INEFFECTIVE

LAWYERING, AND INCOMPLETE LEGAL INSTRUCTIONS

FUNDAMENTALLY FLAWED THIS TRIAL AND VITIATED THE

RELIABILITY OF THE PROCEEDINGS IN VIOLATION OF THE

FLORIDA CONSTITUTION, ARTICLE 1, SECTION 9, AND

UNITED STATES CONSTITANDONYAMENDMENTS V, VI,

Every crimina defendant relies on the integrity of the process. Our system of
adjudication does not function properly unless three essential components are
successfully joined: avigilant judge, afair prosecutor and acompetent defense attorney.
Mr. Martinez was denied due processand afair tria, in violation of the Fifth, Sixth, and
Fourteenth Amendmentsto the United StatesCongtitutionand Articlel , Section 9 of the
FloridaConstitution, whenthe court, the Stateand defense counse! failedto performtheir

unique functions concerning the soleissue raised: whether the Defendant was present at
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the crime scene. The fact that no physical evidence linked him to the murders, no eye
witnesses came forward, and an alibi was proven made the malfunction in the system of
adjudication more egregious.

The defense was dlibi. A year beforetria, the State pled atime of death of after
midnight on Saturday, October 28th. In its casein chief, the State proved the murders
occurred between 4:00 p.m. and 6:50 p.m. on Friday, October 27th. After the Defendant
conclusively proved an dibi for the new time frame, the State argued in its fina
summation athird time-frame -- Friday evening between 7:00 p.m. and 8:00 p.m. Finaly,
although the proof and argument distilled the sole issue for the jury to be identity/dibi,
neither party requested and the trial court failed to suasponte deliver an aibi instruction
to advise the jury that the lega standard a defendant need prove for an dibi is Ssmply
raising a doubt.

The outcome of this proceeding was fundamental ly flawed, and both lawyersand
the judge bear equa responsibility. First, the prosecutor knew its key witness on time of
death changed her testimony prior totria yet neglected to inform the defense. Also, the
State argued athird time frame in final summeation by submitting an argument it knew to
befalse. Thisdiscovery violation and other prosecutoria misconduct wasthefoundation
to thetrial’ s unreliability.

Second, defense counsdal took ineffectiveness to a new level. He listed dlibi
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witnesses in three separate pleadings, yet failed to file anotice of aibi despite a State
demand. When a State witness, Tina Jones, provided a new time of death at trial, and
testified that she changed her testimony in a meeting with the prosecutor earlier that
week, he falled to raise a Richardson request. When the prosecutor made a false
representation to the jury in summation to establish a new time-frame for when the
crimes occurred, he did not object again. Findly, after proving andibi, and arguing alibi
in closing, he did not request an dibi instruction. This failure, in particular, is
inexplicable.

Third, the tria judge should have realized what the combatants overlooked.
Indeed, a court has aduty to ensure fairness where the parties are not so driven. Cuyler
v. Sullivan, 446 U.S. 335(1980). The failure of the court to suasponte perceivethejury’s
need to be properly instructed on the only issue raised at the guilt phase of the trial was
fundamental error.

A. Prosecutorial misconduct in summation, and the
failure of the State to advise the defense that its witness
establishing time of death had changed her testimony on
the eve of trial, violated Rule 3.220(j), Fla.R.Crim.P. and

the Defendant’s right to due process and to present a
defense.

The Indictment averred the deaths occurred between October 27 and October 31;
between Friday and Tuesday. (T.1:45-47). The defense moved for a better statement of
dateand time, (T.1:28), and a a hearing on the motion the prosecutor promised full and
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completediscovery. (T.13:1388). After thepolicehad completed all interviewsandfield
investigations, the State further narrowed the time of death in a Demand for Notice of
Alibi, filedon April 12, 1996, to after midnight on Saturday, October 28, 1995. (S.R.2:4-
5).

The exact time of death was difficult to establish due to the decompensation of the
bodies. Ms. McCoy’s sister, Tina Jones, discovered the bodies on Tuesday morning.
She told the police on Tuesday she had last seen her sister on Saturday. (T.5:383). This
statement caused the State and the medical examiner to believe, up until thetime of trial,
that the victimswerekilled after Saturday the 28th. (T.5:418, 422). Althoughthedefense
did not file a notice of alibi, it did list as defense witnesses two women who could
establish Mr. Martinez was with them that entire weekend. (S.R.2:10,11).

On the second day of tria, the State unveiled its new time of death. Det.
Conigliaro confirmed that Ms. Jones had told him that her sister was alive Saturday, but
he said that she tel ephoned himthe next day to say that she wasunsure.** (T.5:383-386).
The medical examiner testified that his opinion of time of death (he said October 28th
in deposition) was really dependent on when Ms. Jones last saw her sister. (T.5:418,

422). Ms. Jones then testified that she had been mistaken; that she had last seen her

¥ Thisisunlikely; the State professed no uncertainty initsalibi demand of
April 12th filed two months after Ms. Jones was interviewed.
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sister on Friday, not Saturday. (T.7:651). This time shift was well known to the State
prior tothetrial commencing. Trial began on April 9th (Wednesday); Ms. Jonestestified
on Thursday; when asked on cross when this movement in re-collection occurred, she
said on Monday, earlier that week. (T.7:655).

This was a blatant discovery violation. The State had a duty to supplement

discovery with Ms. Jones new testimony. Rule 3.220(j) HlaR.Crim.P. Ms. Jonestold

the prosecutor she was changing her testimony on acritical element, yet the prosecutor

failedto dert defense counsdl . (S.R.2:27-33). ThisCourt heldinCooperv. State, 336

So0.2d. 1133 (Fla. 1976), that a prosecutor’ s duty to promptly disclose new evidenceis
manifest, and “where a complex trial involving a human'slifeis scheduled to beginin
one week, immediate disclosure is dictated by the Rule.”

Although the defense did not request a hearing under Richardson v. State, 246

So.2d. 771 (Ha. 1971), this discovery violation must not go unrecognized for several
reasons. First, at ahearing on March 25, 1996, the State promised full and supplemental
discovery inresponseto aMotionfor Statement of Particulars. (T.13:1388). Thedefense

had aright to rely on that promise. Also, the genera rule that time of death isnot a

5 This discovery violation was e ucidated in aremand to the trial court pursuant
to this Court’ sorder of March 11, 1998. It was established at that hearing that Ms.
Jones changed her testimony at trial, and defense counsal was not apprised. This Court
denied arequest for further hearings on the violation, without prejudice to raise the
issue on appeal. Order of September 23, 1998. (S.R.3:106).
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substantive element of proof only applies where “the defendant has been neither

surprised nor hampered in preparing hisdefense.” Tingley v. State, 549 So.2d. 649, 651

(Fla1989). That is not the case here. Were this a case of self defense, or insanity, our
clamwould be meritless. Here, however, time-framewasessential. Withthediscovery
violation the State created a moving target for the Defendant’s alibi defense. See

Neimeyer v. State, 378 So.2d. 818 (Fla. 2nd DCA 1979) (failure of State to supplement

new opinion of medical examiner negating self defense was reversible error).
Curtailment of the right to present adefenseis of constitutional magnitude, see Pointer
V. Texas, 380 U.S. 400 (1965), and must override the failure of the defense to timely
complain. Third, the violationwasapparent onitsface. The witness acknowledged onthe
witness stand a materia changing of her testimony. Rule 3.220(n)(1) empowersatria
court to recognizethiserror onits own, and our constitutions empower acourt to ensure

that astate criminal trial comports with congtitutional standards. See Cuyler v. Sullivan,

supra. Thisdiscovery violation aone created fundamental error, but more was to come.

The State establishedinits caseinchief that the victimswere killed around dinner
time on Friday. Sloane Martinez said Joaquin left her home around 4:00 p.m. Shewent
looking for him at his brother’ s house and saw him there around 6:30 p.m. She claimed
that he had changed into clothing that did not fit, and was suspiciously washing his car.

A deputy served Mr. Martinez with legal papersat 6:55 p.m. a hisbrother’ shouse. Mr.
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Martinez |eft immediately, and arrived a the Dominick home on Indian RocksBeach one
hour later. Also, Mr. Martinez was alleged to have asked Sloaneto be hisalibi for 6:00-
6:30 p.m. that evening. Clearly, the State's evidence established that if Mr. Martinez
committed the crime, it was between 4:00 p.m. and 6:30 p.m. on October 27th.

When the defense began its case, its burden wasto establish an alibi for that time
frame. First, the defense established on cross-examination that atoll call had been placed
a 5:01 p.m. on Friday from the McCoy-Lawson residence to Ms. McCoy’'s mother’s
home. (T.7:661). Ms. McCoy waspresumptively alivewhenthiscall was placed at 5:01.
Then, defense witness Sabando testified that Joaguin Martinez arrived at his house that
Friday around 5:00 p.m., and stayed until served by the deputy at 6:55 p.m. (T.9:875-
877). Thistestimony wasnot challenged. Thus, theevidenceclearly established analibi
for the Defendant for the time frame within the State' s theory of prosecution: between
4:00 p.m. and 6:50 p.m.

When closing began, the State did not broach the subject of alibi or time frames
inits opening. The defense hammered this evidence in its middle summation, arguing
that the testimony established it was impossible for the Defendant to have been the
perpetrator, (T.10:981-987), as the telephone records, his brother’s uncontradicted
testimony, and Sloane’ s evidence precluded him having the timeto do so. Inresponse,

the State moved the target again; this time, with a deliberate fal sehood.
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The State rose in final summation with a need to rebut the alibi argument. The
prosecutor now moved the time frame to between 7:00-8:00 p.m. -- after being served by
the deputy and before arriving at Indian Rocks Beach. Hetold thejury:

Y ou know, does the defendant after he leaves Sabando’s house, it could
have happened this way, too, the defendant has those court papers. He
needs more money. Maybe he' snot real happy about those court papers he
just got. So he goes over to ‘Michagl’'s house to collect. It could of
happened before. 1t could have happened after.

(T.10:1018). [emphasis supplied)].
Movingthetimeagain, after the defense had rested, wasfundamental prosecutorial

misconduct and the abbsence of an objection can be overlooked. See Cochran v. State,

711 So.2d. 1162 (Fla.4th DCA 1998); DeFreitas v. State 701 So.2d. 593 (Fla. 4th DCA

1997). What elevatesthe error to fundamental isthe falsity aspect; the prosecutor argued
that Mr. Martinez left Sabando’ sto collect from Lawson, as he needed money because
of the “court papers’ served by Deputy Shannon. (T.10:1018). That was fase, and the
prosecutor knew so. See also Point I11, infra. The*court papers’ wasarestraining order
that Ms. Martinez withdrew days later. (T.5:409). The injunction had nothing to do with
alimony, child support, or any other financial issue. The prosecutor telling the jury that
the “papers’ created a motive for Mr. Martinez to rob Lawson is clearly fundamental
error whenthe prosecutor knew that the argument was false. Where motive was lacking,

and evidence dim, the argument was plain error.
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The first line of defense to ensure the guilty are convicted and the innocent are

freed is a prosecutor striking hard but fair blows. Berger v. United States, 295 U.S. 78
(1935). That did not happen here.

B.  Where the defense argued and proved an alibi, the

Defendant received ineffective assistance of counsel,

cognizable on this record, when counsel did not file a

notice of alibi, failed to object to the State changing the

time of death twice at trial, and failed to request an alibi

instruction.

Our complaintsregarding the State obstructing the fairness of thetria paleagainst

the incompetent representation of guilt-phasecounsal. ThisCourt can not havesufficient

confidence in the reliability in the outcome of this proceeding to allow these verdictsto

stand. Strickland v. Washington, 466 U.S. 668 (1984). The nature of the evidence against

the Defendant, coupled with the omissions of counsd, invalidate the reliability of the
trial.

Mr. Martinez was arrested on January 28, 1996, based upon vaguely incriminating
remarks he made in a virtualy inaudible conversation surreptitiously recorded by the
police. No physica evidence tied him to the crime; no eye witness linked him either.
The only additional evidence police garnered over the next 14 months were jailhouse
snitches. Then, on the eve of tria, the Defendant’s girlfriend supplied additional
Incriminating evidence -- athough she conceded she only came forward with this
testimony fourteen monthslater when she learned that Mr. Martinez had been unfaithful
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to her by deeping with his ex-wife, and, perhaps, her half-sister. The State's case was
rife with defects.

Incontrast, the defensehad analibi. The State originally pled the crime as having
been committed after Saturday. TinaJonesfirst reported to police shelast saw her sister
on Saturday.*® Thedefensefiled awitnesslist prior totrial, including the namesof Laura
Babcock and Leah Thomas -- both women had spent Saturday and Sunday with the
Defendant, so the Defendant had an alibi for the time pled. Notwithstanding a State
Demand for Notice of Alibi, no aibi notice wasfiled; the first error by counsel.

When TinaJonesfirst revealed at trial that she saw her sister on Friday -- that she
had been mistaken -- a prompt objection and arequest for a Richardson hearing would
have reveaed that the prosecutor knew prior to trial that Ms. Jones would be changing
her testimony, yet he failed to supplement the discovery. A Richardson hearing, we
submit, would have resulted in the court finding a materia, deliberate violation which
affected the defense, and would yield amistrial. Y et no defense objection was lodged;
the second error by counsd.

A new time of death was provenat trial -- Friday afternoon, between4:00and 6:30
p.m. The defense rebounded well, and established an aibi nevertheless, weaving

together the testimony of Ms. Martinez, Mr. Sabando, and telephone records. Counsel

6 Ms. Jones was not deposed; the defense relied upon this police report.
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ably and forcibly argued in closing that this testimony precluded a finding that Mr.
Martinez had the time or opportunity to commit the crime. This time, the State
outmaneuvered the alibi by moving the target/time again, to later on Friday evening.
Again, there was no objection from the defense, notwithstanding the holding from
Tindley, supra, that timeisan essential element when so framed by the defense; thethird
error.

But the coup de graceto ineffectivenesswas at the charge conference. The defense
establishedthat Mr. Martinez could not have been at the Lawson/M cCoy residence when
the crimes occurred-- the sin quanonof analibi. Aninstructiontothejury, requiring that
itacquit Mr. Martinez if the evidence raised adoubt, and telling the jury that adefendant
need not prove his alibi beyond a reasonable doubt, would have been required on this

testimony. Bryant v. State, 412 So.2d. 347 (Fla. 1992); Robinson v. State, 574 So.2d.

108 (Fla. 1991). But no dlibi instruction was requested. (T.10:1025-1049). Thisfourth
error was devastating. There was no strategy behind this omission. The instruction

lessened the defense burden. Cf. Muteei v State, 708 So.2d. 626 (Fla. 3rd DCA 1998)

(failluretoinstruct on self defense not fundamental where*“if given, would have made his
acquittal even more difficult to obtain.”).
We have found one case which supports the proposition that afailure to request

an dibi instruction in this situation constitutes ineffective assistance of counsal. In
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Commonwealth v. Brunner, 341 Pa. Super. 64, 69-70, 491 A.2d. 150, 152-153 (1985),

the Superior Court for the Commonwesalth of Pennsylvania held that the failure of tria
counsel to request an dibi instruction, after introducing an dibi defense, was
congtitutionally ineffective assistance of counsel. But for counsal’s omission, an alibi

Instruction would have beenread. The “omission” prongof Strickland v. Washingtonis

easly shown. The“prgudice’ prong is also met, as the outcome of the proceedingsis

no longer reliable. See Mitchell v. State, 595 So.2d. 938 (Fla. 1992). A properly
instructed jury, one not required to hold the defenseto astandard of beyond areasonable
doubt, may not have convicted. This Court is empowered to so find on this record.
Asagenera rule, ineffectiveness claims are not cognizable on direct appedl; the
exception iswhere “the ineffectivenessis apparent on the face of the record and it would
be awaste of judicia resourcesto require thetrial court to addresstheissue.” Blancov.

Wainwright, 507 So.2d. 1377 (Fla. 1987); Stewart v. State, 420 So.2d. 862 (Fla. 1982);

Rossv. State, CaseNo. 96-04094, Op. Filed Dec. 11, 1998 (Fla. 2nd DCA 1998) (failure
of the defense to object to prejudicial argument of prosecutor was ineffective assistance

of counsal cognizable on direct appedl); see dso Mizell v. State, 716 So.2d. 829 (Fa

3rd DCA 1998) (conviction vacated notwithstanding unpreserved error “to avoid thelegal
churning -- which would be required if we made the partiesin the lower court do the long

way what we ourselves should do the short.”). Ineffectivenessis apparent on the face of
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this record, and this Court can so find. Thisomission, alone or in conjunction with the
numerous other errors of counsal (see Point I1: failure to request transcript instruction;
Point I11: failure to object to prosecutorial misconduct; Point 1V: failure to object to
burglary sufficiency; Point V: failure to request Richardson hearing) are so egregiousand
cumulative that ineffective assistance of counsdl is apparent on thisrecord. See Henry

v. Dugger, 656 So.2d. 1253 (Fla. 1995); Cherry v. State, 659 So.2d. 1069 (Fla. 1995);

Statev. Gunsby, 670 So.2d. 920 (Fla. 1996). (confidence in outcome of trial undermined

by cumulative effect of deficiencies); see aso Point VI, infra (cumulative errors of
counsd!).

C.  Where both parties agreed the issue was whether

the Defendant committed the acts, and the defense

established an unrebutted alibi, failure of the parties to

request or the court to sua sponte deliver an alibi

instruction was fundamental error.

The Florida Standard Jury Instruction on alibi is deceptively simple. When the
issue is raised as to whether a defendant was present at the scene of the crime, ajudge
must tell the jury that “[I]f you have a reasonable doubt that the defendant was present
a the scene of the alleged crime, it isyour duty to find the defendant not guilty.” Florida
Standard Jury Instruction 3.04(a). While the State must prove the actorsidentity beyond

areasonable doubt, the burden to prove an alibi is considerably less. See Ramsaran v.

State, 664 So.2d. 1106 (Fla. 4th DCA 1995). This jury needed that instruction to
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properly evaluate the evidence. Two aternative theoriesalow for retria: the error was
fundamental, and/or the trial judge erredin failing to deliver the instruction sua sponte.

1. Fundamental Error

Fundamenta error is error which goes to the foundation of the case. Sanford v.
Rubin, 237 So.2d. 134 (Fla. 1970). Before 1993, the failure of a court to sua sponte

instruct on the heart of adefendant’ s claim was fundamenta error. See Thomas v. State,

526 So.2d. 113 (Fla. 3rd DCA 1988), and cases cited therein. This Court clarified that

line of casesin Sochor v. State, 619 So.2d. 285 (Fla. 1993), where the defendant claimed

fundamental error by the trial court failing to instruct on voluntary intoxication and the
statute of limitations. ThisCourt observed that failure to provide aninstruction unrel ated
to an essentia element of acrimeis not fundamental, but left room for such error to be
found in two circumstances. “where the interests of justice present acompelling demand
for its application.” id. 619 So.2d. a 290, quoting Ray v. State, 403 So.2d. 956 (Fla

1981); or where error amountsto adenial of due process. Castor v. State, 365 So.2d. 701

(Fla. 1978).

This Court later elaborated in Archer v. State, 673 So.2d. 17 (Fla 1996),

reaffirmingitsearlier holdingin Delvav. State, 575 So.2d. 643 (Fla. 1991), and held that

fundamenta error is“error which reaches down into the validity of thetrial itself to the

extent that averdict of guilty could not have been obtained without the assistance of the
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allegederor.” 1d. 673 So.2d. a 20. Under thisstandard, fundamental error can befound.
Thejury wasleft uninstructed on how to weigh the evidence of aibi. It did not know the
low burden adefendant may carry; the jury may have thought it must convict if it did not
believe the aibi beyond a reasonable doubt. No confidence in the verdict exists,
especialy in acase where both life and liberty were at stake.

2. Sua Sponte Duty

Whilethe contemporaneous objection rule appliestojury instructions, Floridalaw

also places aduty onthetrial judge to ensure aproperly instructed jury. Foster v. State,

603 So.2d. 1312 (Fla. 1st DCA 1992); Huber v. State, 669 So.2d. 1079 (Fla. 4th DCA

1990). Thisduty appliesto analibi instruction, where evidence suggests the defendant

was el sewhere when the crime occurred. Rostano v. State, 678 So.2d. 1371 (Fla. 4th

DCA 1996). Such evidence existed here.
No Florida cases have spoken to thisissue; two other jurisdictionshave. First, in

Gardner v. State, 397 A.2d. 1372 (Del. 1979), the Supreme Court of Delaware held:

The more difficult question iswhether atrial judge must instruct on aibi,
when there has been no specific request for such an instruction. See
Annotation, “Duty of Court, in Absence of Specific Request, to Instruct on
Subject of Alibi,” 72A.L.R.3rd 547-607. Although there is generaly no
duty to charge upon dibi in the absence of a specific request, it is
recognizedthat in certain circumstances[e.g., wherealibi isthedefendant’s
main and sole defense, the proffered evidence against the defendant is al
or mostly circumstantial, the possible punishment is severe, or acaseis so
complex that an instruction is necessary in theinterest of justice] * a duty
to instruct the jury upon dibi may arise, so that the failure to do so would
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amount to amanifest defect affecting the defendant’ ssubstantial rightsand
thus constitute plain error. Thus, where a defendant offersan alibi defense
by introducing substantial evidence showing that he was el sewhere when
the crime was committed, the Trial Judge should give an dibi instruction,
andthefailureto do so in those circumstances, evenwithout arequest from
the defendant will be deemed plained error.

1d., 397 A.2d. at 1374.

Nineyearslater in Commonwealth v. Roxberry, 553 A.2d. 986, affd. a 602 A.2d.

826 (Pa. 1992), the Pennsylvania Supreme Court held:

Appellant wasentitledto analibi instruction. The decided casesuniformly
require atrial judge to give such aninstruction. Theinstructionisnecessary
sothat afailure of ajury to believe the alibi testimony will not be trand ated
into a finding of guilt. When the tria court failed to give the required
instruction, defense counsdl had aduty to call the omission to the court’s
attention. By remaining silent and failing to request an instruction on this
basic principle, counsal deprived appellant of an important right. His
omission, asall the decided casesrecognize, wasafundamenta error which
may have influenced the juries verdict to appellants prejudice.

Id., 553 A.2d. at 990.

Itiscritical that the decisionto present aibi evidence isnot adouble-edged sword.
If ajuryismisledintobelievingthat it must convict if the aibi witnessesare not credible,
an uncongtitutional chill on the right to present a defense is created. No other jury
Instruction sufficed, which rendersthe omission by counsel, and the court’ sfailureto sua
sponte deliver a jury instruction, fundamental error. Both due process, and the
Defendant’ s right to have his defense fully presented to the jury, were violated.

IL.
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THE PROSECUTION’S USE OF A TRANSCRIPT TO
SUPPLEMENT AN INAUDIBLE TAPE WHICH CONVEYED
INADMISSIBLE AND HARMFUL INFORMATION TO THE JURY
WITHOUT AN INSTRUCTION THAT THE TRANSCRIPT WAS
NOTEVIDENCE WHICH DEPRIVED THE DEFENDANT OF DUE
PROCESS OF LAW IN VIOLATION OF THE FLORIDA
CONSTITUTION, ARTICLE I, SECTION 9 AND THE UNITED
STATES CONSTITUTION, AMENDMENTS VI AND XIV
The center piece of the prosecution was the audio-video tape of the intercepted
conversation on January 28th. Mr. Martinez was arrested as a result of his purported
statements, (T.7:596); indeed, Det. Conigliaro told the jury he had no doubt about the
Defendant’ sguilt after listeningto the conversation. (T.7:613). SeePoint 11, infra. The
problem with the tape, however, is that it was virtualy inaudible. The defense moved
pre-trial to suppressthe tape duetoinaudibility. (R.1:65,66). A judgelistenedto thehour
and a half tape and remarked “I could get very little, if anything, out of them.”
(T.13:1322). The prosecutor agreed; he said “the, um, audio and video tapes that we
have, it is excessively -- excessively hard to make anything out due to the, um, poor
quality of thesetapes.” (T.13:1323). The State even told thejury the tapes were mostly
inaudible, (T.5:322); regarding the court reporter’ s duty to transcribe what she heard on
the tape as it played, the prosecutor observed “she might take down three words. This
thing isreally difficult to hear.” (T.6:521).
The State' s solution to this defect in its centerpiece was a collaborative transcript

reflecting the opinions of four people of what they deciphered from the tape. Pre-trid,
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the State sought leave to allow the jury to read this 33 page transcript while the tape was
beingplayed. The Statetold the court that use of thetranscript was*“ critical to the State's
case [due to] . . . the poor quality of the tape.” (T.13:1323). Over defense objections
concerning inaudibility, incompleteness, undue reliance by the jury on the transcript,
privacy, and the transcript’ saccuracy, (T.6:522), the court admitted the tape and allowed
jurors to read the transcript as an unadmitted court exhibit while the tape was played.
(T.13:1326-36).

The tape was played at trid -- an hour and a half of virtua inaudibility -- while
jurors sat and read this 33 page transcript.  Authentication for the transcript was
established by Ms. Martinez pre-trial. (T.13:1291-1306). However, testimony at trial
undid itsreliability.

According to Sloane, the transcript was a collaborative effort with the detective,
the prosecutor and his secretary. (T.13:1299, 1302). The four listened to the tape, over
and over, and produced thisjoint effort. (T.13:1313). A first draft was prepared by the
Statewithout Ms. Martinez. A second version was prepared six months|ater through the
corroborative effort of the group. (T.13:1315-1319). A final version, deemed acceptable
by the four, was offered at trial with this observation by the court to the jury:

Okay. | have hadlotsof representationsfrom counsel frombothsides
that the tape is mostly inaudible and the only way you are able to put any

type of transcript [together] was one person was listening and one person
was present and they got together and collaborated on putting together a
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transcript which resultsin nevertheless, lots of inaudibility.
(T.6:520).

Notwithstanding this cumulative effort, the transcript was till rife with
incompleteness. The word “inaudible” is utilized four hundred and fifty times. Even
more dignificant, the transcript, athough not admitted into evidence, contained
considerable portions -- highly incriminating portions -- which are not heard on the
inaudible tape.

The trid judge directed the court reporter to transcribe the tape for the record,;
presumably, she transcribed what the jury was able to comprehend. (T.7:523-546). The
reporter attributed less than 100 remarks to Mr. Martinez; in contrast, the transcript
attributed over 300 statements to Mr. Martinez.  The magnitude of the difference
between the tape and the transcript is best understood by a demonstration. We have
submitted an Appendix contemporaneoudy with the filing of this brief which containsa
version of the transcript which delineates the audible parts of the tape from the portions
the jury could read but not hear. We have interlineated those portions transcribed by the
court reporter; the balance, over half whichisnot interlineated, was unadmitted evidence
againgt the Defendant which was read by thejury. See Appendix at 1-33.

The results are shocking. The jury read highly incriminating references which

were not audible on the tape, which were not admitted into evidence, and were not
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testified to by any witness. The jury read the following un-admitted conversations
between Sloane and Joaquin:

HER: Wasit amistake? You said it was a mistake?
HIM: No mistake (A.4).
HER: How the hell did | read that flyer. I'mreadingittoyou. ..andyou
knew who itisall aong.

HER: And let me tell you truthfully, you look guilty as anything to me.
(A.4).

HIM: It wasthe day | spoketo you. | told you about this.

HER: It wasn't Doug, wasiit?

HIM: | dready talked to you about it. (A.5).

HER: What | want to know, doyou. .. didyou have anything to do with
that Joe?

HIM: Yes. (Nodded head). (A.6)
HER: Theywere brutally beatento death. How could you do such athing?
Not you, what are you?

HIM: .. .| wanted to try to take care of you and the girls. (A.7).

HER: Did you know that asafar as your soul isdoomedto hell. .. It'sno
wonder you don't deep.
HIM: | know. (A.8).
HER: Would you likeit if it were your kids that were done that way?
HIM: That ain't right.

HER: Now I'll have to go to hell with you.

HIM: | know, | know.

HER: I’'m not the only (inaudible) there is someone e se that knows, I'm
sure of it.

HIM: No one knows but you. (A.8).

HER: They said they have awitness.
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HIM: There was no witness. (A.13).
* * * *
HER: Joe, you made me an accomplice.
HIM: Y ou are not an accomplice. (A.18).
HIM: Please don't tell anyone that | talk to you. You shouldn’t know
about it. Causeyou aremy alibi! . .. Please be my dibi. (A.18).
HER: You are not Joe anymore. Y ou’ re amonster.
HIM: Alright, so fuck it, if you want to see me dead. (A.21).
* * * *

HIM: Say thetruth. .. | waswithyou till 6:00. . . 6:00 - 6:30.

HER: | don’t want to go to jail, please don't put me into this. . . | don’'t
remember the time, | have no idea, | didn't look a the watch, you
(inaudible) did it. (A.23).
HER: God will punish you.

HIM: He saready punishing me. (A.32).

Thejurors sat for over an hour reading this transcript whilethe inaudibl e tape was

played. Accessto thistranscript was improper because (1) the transcript was improperly
authenticated; (2) the transcript was the focal point of the trial and added references not

heard on the tape, and (3) most egregioudly, the jurors were not instructed that that

transcript was not evidence.

A. The Transcript was Improperly Used.

Utilization of transcriptsisdisfavoredin Florida. See Stanley v. State, 451 So.2d.

897 (Fla. 4th DCA 1984) (trial courts cautioned not to use transcripts where contents
disputed. . . “it should be l€ft to the jury to determine what is contained in the tapes

without the intervention of atrandator.”); accord, Uliano v. State, 536 So.2d. 393 (Fla.

4th DCA 1989) (error to adlow officer to narrate inaudible portions of tape); Wells v.
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State, 540 So.2d. 250 (Fla. 4th DCA 1989). The semina case which alows use of
transcriptsis Hill v. State, 549 So.2d. 179 (Fla. 1989). Indeed, the State argued Hill in
thetrial court to support use of itstranscript. This Court held in Hill:

[4] Appellant next arguesthat the trial court erred in permitting the jury to
use a transcript of his inculpating statement to the police as an aid in
understanding the taped statement played to the jury. Appellant does not
challenge the accuracy of the transcript but arguesthat we overrule Golden
v. State, 429 S0.d. 45 (Fla.1983), on the ground that the tape itself wasthe
best evidence. We see no error. The transcript was used as an aid to
understanding. Thereisno suggestion that the transcript conflicted with or
added information to thetapeitself. The transcript was not carried into the
jury room and there is no suggestion it became the foca point of inquiry.
Finding no reversible error in the guilt phase, we affirm the conviction.

1d. 549 So.2d. at 182. [emphasis supplied)].

Hill requiresanew trial. First, the contents of the transcript werein dispute. The
defense specificaly objected to its accuracy. (T.6:522). Cross-examination of Ms.
Martinez and the detective was designed to explore the disputed contents of remarksin
the transcript. (T.7:575-79;609-612). Second, the transcript was more than “an aid to
understanding.” It carried tothejury theimprimatur of what the prosecution believedthe
tape reflected, athough the tape itself was inaudible. Third, the transcript “added
information to the tape itself.” We have earmarked for this Court the highly prgjudicial
and incriminating portions of the transcript which were inaudible, were not introduced
into evidence, yet were conveyed to the jury. These included admissions of guilt, a

knowledge of when the crime occurred, and various acknowledgmentsof responsibility.
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The tape itself was innocuous; the transcript was a smoking gun. Fourth, the transcript
“became the focal point of the inquiry.” The highlight of the prosecutor’s summeation
dealt withreferences, not in the tape, but inthe transcript; i.e., Mr. Martinez' claimabout
witnesses; his need for an alibi until 6:00 or 6:30; his indirect admissions to her.
(T.10:1011).

Hill offered four reasons why the transcript was permitted in that case. Itisthose
four reasons which compel the opposite finding here. The transcript was distributed to
thejury duringMs. Martinez’ direct examination. (T.6:527). Jurorsheld them throughout
the afternoon, |eft themontheir seatsduringthe eveningrecess, (T.6:557), then had them
again the next morning during the testimony of three other witnesses. (T.7:634). The
transcript superseded the tape and the tria testimony initsimpact. Because the transcript
lent an aura of correctness to an otherwise inaudible tape, it was a manifest abuse of

discretion to permit its accessto the jury. United Statesv. Robinson, 707 F.2d. 872 (6th

Cir. 1983) (error to permit jury access to transcript); United Statesv. Segines, 17 F.3d.

847 (6th Cir. 1994) (accord).
B. The Transcript was Improperly Authenticated.
The transcript was authenticated by Ms. Martinez and Det. Conigliaro. She
testified prior to trid that it accurately reflected what she recalled from the January 28th

conversation. However, the first draft was prepared by the prosecutor. Ms. Martinez did

61



not even begin working on aversion of atranscript until June, 1996 -- six months after
the conversation. (T.13:1297-1320). It was conceded that the transcript presented to the
jury was apooled effort compiled by her, the detective, the prosecutor, and his secretary.
This collaborative effort ran afoul of Florida law.

A transcript is only authenticated when prepared by a professional expert or a

person with persona knowledge that it isanaccuraterendition of thetape. Henry v. State,

629 So.2d. 1058 (Fla. 5th DCA 1994); Harris v. State, 619 So.2d. 340 (Fla. 1st DCA

1993). A transcriber’ sversion (i.e., the prosecutor and hissecretary) isnot permitted; see
Henry supra.  An officer who listened to the tape as it was being made (i.e., Det.
Conigliaro) isaso not alowed to authenticate atape. See Harris, supra

While Ms. Martinez could authenticate the transcript, she admitted that its
preparation was not by her alone. Thismongrel document was molded by counsdl for the
State -- asuspect undertaking. Itsreliability was subject to challenge, andits preparation
undercut itsvalidity. The defense objection to authenti cation shoul d have been sustained.

C. The Absence of an Explanatory Instruction.

Transcripts are discouraged; see Lawrence v. State, 632 So.2d. 1099, 1100 (FHa

1st DCA 1994) (improper to havejurorsread transcript whilelisteningtotape). They are
only permittedwhenthejuryiscarefully instructed that the transcript isnot evidence. See

Macht v. State, 642 So0.2d. 1133 (Fla. 4th DCA 1994) (jury advised “thistranscript is not

62



admitted and won't be admitted into evidence. The evidence is what's on the tape
recording. If thereisaconflict between what the transcript says and what you hear the
tape says|,] the evidenceisthe tape, not the transcript andif you' re - if you hear aconflict
[,] what's on the tape is what the evidence is.”). A similar admonition is found in the
Eleventh Circuit Standard Instruction:

Members of the Jury:

Asyou have heard, Exhibit ___ has been identified as atypewritten
transcript [and partid trandation from Spanish into English of the oral
conversationwhich can be heard onthe tape recording receivedin evidence
asExhibit __. [Thetranscript also purportsto identify the speakersengaged
in such conversation.]

| have admitted the transcript for the limited and secondary purpose
of aiding you in following the content of the conversation as you listen to
thetape recording, [particularly those portionsspokenin Spanish,] [andalso
to aid you in identifying the speakers.]

However, you are specifically instructed that whether the transcript
correctly or incorrectly reflects the content of the conversation [or the
identity of the speakerg] is entirely for you to determine based upon your
own examination of the transcript in relation to your hearing of the tape
recording itself as the primary evidence of its own contents; and, if you
should determinethat thetranscript isin any respect incorrect or unreliable,
you should disregard it to that extent.

Eleventh Circuit Standard Tria Instruction 5 at page 261.
Thisjury was not imbued with thisimportant information. They werenot told that
the tape controls over the transcript; that their interpretation controls over the transcript;

that what they read in the transcript was only to be considered in their deliberations if

63



they aso heard that testimony or those words on the tape. Rather, the court smply and
cavaierly told the jury to hand the transcriptsback to the bailiff: “those aren’ t going back
during deliberations; the tape is admitted, but the transcript isnot.” (T.7:634).

No objection being raised, thiserror must be deemed fundamental (or ineffective
representation). It was the court’s duty to advise the jury regarding the substantial
portions of the transcript which were inaudible on the tape; it did not. Allowing thejury
to spend two days with an inadmissible document (which was a smoking gun for the

prosecution) without an appropriate admonishment regarding its valid purpose

undermined the integrity of the process. See Robinson v. State, 702 So.2d. 213 (Fla
1997) (nature of defense and conduct of defense attorney undermined integrity of trial).
111
THE PROSECUTOR ENGAGED IN PREJUDICIAL ARGUMENT
ATTACKING THE CHARACTER OF THE DEFENDANT,
UTILIZED GRUESOME PHOTOGRAPHS, OFFERED OPINIONS
OF GUILT, AND KNOWINGLY ARGUED FALSE
MISREPRESENTATIONS OF THE EVIDENCE WHICH
DEPRIVED THEDEFENDANT OF A FAIR TRIAL IN VIOLATION
OF THE FLORIDA CONSTITUTION, ARTICLE 1, SECTION 9,
AND THE UNITED STATES CONSTITUTION,AMENDMENT XIV
The essential fairness of the trial was undermined by prosecutorial misconduct in
closingargument and by the eliciting of opinion of guilt testimony. The cumulative nature
of these improprieties included attacks on the Defendant’s character, assertions of

opinions of guilt, and knowingly false misstatements of the evidence designed to
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establish maotive for the homicides to overcome the absence of such evidence. The

fairness of thistrial was destroyed by thisimpermissible conduct. Rhodesv. State, 547

S0.2d. 1201 (Fla. 1989); Gorev. State, 23 Fla. L. Weekly S518 (Fla. 1998) (prgjudicia
attacks on defendant reversible error).
A.  Opinion of Guilt Testimony and Argument
The determination of guilt or innocence is within the province of the jury, and an

opinion asto the guilt of anaccusedisnot admissible. Lambrix v. State, 494 So.2d. 1143

(Fla. 1986); Glendenningv. State, 536 So.2d. 212 (Fla. 1988). Anopinion of guilt, either

in testimony or closing argument, whether from alay witness, an expert or a prosecutor,

isprecluded under Section 90.403, Fla R. Evid. Zecchinov. State, 691 So.2d. 1197 (Fla

4th DCA 1997); Pecifico v. State, 642 S0.2d. 1178 (Fla. 1st DCA 1994). See DR. 7-

106(c)(4), Code of Professional Responsibility.

The Stateviolatedthisprohibitiontwice. Thefirst occasion occurred on re-direct
examinationof Det. Conigliaro. The defense cross-examined the detectiveregarding the
audibility and context of the January 28th audio-video tape between the Defendant and
Soanewhichledto hisarrest. The State overreacted to the detective' s concession that
he did not hear everything by dliciting:

Q.  Corporad, whenyouwere listeningto that tapelive, whenyou

were listening to what was going on live on January 28th,

right after that you said that you were authorized to arrest?
A:  Absolutely.
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Q. Wasthere any question, not based on your memory, not based
on the transcript, was there any question in your mind at that
time that the Defendant had murdered Douglas Lawson?

MR. FOX: Objection. That isnot aproper question.

MR. COX: Heisasking about taking things out of context.

THE COURT: Overruled

BY MR. COX:

Q:  Wasthere any doubt inyour mind based on what he said then
that he was responsible for the murder of Douglas Lawson?

A: There was no doubt that he did it.

(T.7:612,613).

Thiserror was exacerbated in closingargument. Thejury had heard that the police
officers(Conigliaroand Baker) and Assistant State Attorney Karen Cox (the prosecutor’ s
wife) were listening to the conversation by audio transmission from a van outside the
Martinez house on January 28th. The prosecutor made this reference to that testimony
in closing argument:

Y ou see, after the video tape was done, as Corporal Conigliaro told you,

and as he told you, Baker and another Assistant State Attorney, Ms. Cox,

no one had adoubt. He was arrested because nobody had a doubt that

he was guilty.

(T.10:1012).

The testimony was inadmissible, and the error was preserved by objection. The

second comment in summation did not provoke an objection, but was so invidious by

itself, or in conjunction with the preserved error, that anew trial iswarranted. Street v.

State, 636 So0.2d. 1297 (Fla. 1994); Rossv. State, supra (ineffective assstance tofail to
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object to prgudicia comments).

B. Deliberate False Misrepresentations in Summation by
the Prosecutor

Although the State told the jury in opening the murders were for money and
marijuana, itsevidence waslacking regarding motive. Police found thousands of dollars
and expensive musical and stereo equipment in the house. Only Laura Babcock’s
testimony that Mr. Martinez told her that he grabbed abag of marijuanaoff atable when
he left because “Michadl” did not have the money he owed him established afinancial

motive. See Clark v. State, 609 So.2d. 573 (Fla. 1992) (incidental taking after homicide

not pecuniary gain). Indeed, the court declined to instruct on the pecuniary gan
aggravator, stating “1 think we'll be asking the jury to speculate on what the reasons for
thiskillingwas.” (T.11:1053).

The prosecutor optedtofill in thistestimonial absence of motive by submitting a
knowingly false scenario to the jury to create the notion that Mr. Martinez killed for
money. Thisargument was fundamentally wrong, and notwithstanding the absence of a

defense objection, affected the outcome of thetrial. Cochranv. State, 711 So.2d. 1162

(Fla. 4th DCA 1998); Ryan v. State, 457 So.2d. 1084 (Fla. 4th DCA 1984) (errors

reviewabl e absent an objection).

Sloane Martinez obtained a domestic injunction against her ex-husband in mid-
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October, 1995 because of his affair with Ms. Babcock. Nevertheless, she continued to
invite hisvigits, they remained intimate, and she withdrew the injunction on November
2nd, lessthan aweek after it was served. Moreimportantly, theinjunction wasunrelated
to alimony or child support arrearages. Knowing the injunction was unrelated to any
financial issue, and seeking to rebut the defense claim that Mr. Martinez had no reason
to kill Lawson or McCoy, the prosecutor argued in hisfinal summation:

Y ou know, does the defendant after he leaves Sabando’ s house, it could of

happened this way, too, the defendant has those court papers. He needs

more money. Maybe he is not real happy about those court papers he just

got. So he goes over to “Michaels’ house to collect. It could have

happened before. 1t could have happened after.
(T.10:1018).

This argument was knowingly false. The “court papers’ had nothing to do with
money, and the prosecutor knew it. The prosecutor intended to mislead the jury into
believing that the “court papers’ created aneed for money, whichisnottrue.” Eventhe
court recognizedtheintended confus on created by the summation, stating the prosecutor
“so intermingled comments to legal papers and child support that it could well be the

jurors opinion that thisinjunction has something to do with child support as opposed to

domestic violence. . .”. (T.10:1025).

7 This misrepresentation was repeated in the penalty phase summation, where
the prosecutor argued that Mr. Martinez was desperate for money because of the court
papers hereceived. (T.11:1156,1157).
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The State is forbidden from arguing false and miseading facts. Garciav. State,

622 So0.2d. 1325 (Fla. 1993); Nowitzke v. State, 572 So0.2d. 1346 (Fla. 1990). The

absence of an objection should not excuse this gross misconduct. The argument was

false, the prosecutor knew it was false, and the argument was material. See Routly v.

State, 590 So.2d. 397 (Fla. 1991) (standard for relief in post-conviction proceedings).

C. Improper Character Attacks Upon the Defendant

The prosecutor leveled a two-prong assault against the Defendant’ s character as
a husband and father to inflame the jurors. Character attacks are impermissible, see
Section 90.404 Fla. Evid. Code, and objections by the defense preserved these issuesfor
appellate review. (T.10:1025) (motion for mistrial).

Prior to trid, the defense and State agreed not to mention the word “injunction”,
due to the likely inference jurors may draw to spousal abuse or stalking. (T.12:1223).
Twice during the testimony, and once in summation, this pejorative term was used
despiteadefenseobjection. (T.6:484,519; T.10:1013). Thesereferences, inconjunction
with testimony from Sloane that she stayed a The Spring (a home reknown as a shelter
for battered women) created the impression of spousal abuse, and was error.

Having suggested spousal abuse, the prosecutor next movedto Mr. Martinez’ role
asafather. The jury had heard that the Defendant had hisfather send $400.00 to Gerrard

Jones sister for jailhouse legd assistance. The prosecutor capitalized on this by
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improperly attacking the failure of Mr. Martinez to remain current in his child support
payments. He asked Mr. Martinez, Sr. on cross-examination:

Q.  Okay. Have you ever Since your son was arrested, have you

sent your granddaughters any money, Catherine and Jordan.
A: No.
MR. FOX: Your Honor, | believe that this prgudicial and
argumentative.

THE COURT: We'll see. Go ahead.

THEWITNESS: No.
(T.9:899).

Salt was rubbedin thiswound by the prosecutor in summeation, when he reminded
thejury:

But you know what is interesting, and all the time since the defendant’s

arrest, the defendant has never asked his father to send his grand kids

money, Catherine or Jordan, never done that. But will send $400.00 to

Gerrard Jones while [my] son has an attorney.
(T.10:1002).

These attacks on Mr. Martinez went to his character as a husband and father.
Further comments in summation that the Defendant is the kind of man who lies to
women, cheats on them, and had an extramarital affair while hiswife was pregnant, were

inflammatory attacks designed to argue bad character and were inadmissible. Czubak v.

State, 570 So.2d. 925 (Fla. 1990); Castro v. State, 547 So.2d. 111 (Fla. 1989).

D.  The Inflammatory Use of Gruesome Photographs

The prosecutor acknowledged in closing argument during the trial phase that “the
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defenseis he didn’t do it”. (T.10:974). How the victims were killed was simply not
relevant to a determination of guilt or innocence. Y et the State persuaded the trid judge
to dlow it to use autopsy photographs of the badly decomposed bodies. These
photographs, State Exhibits 34A-H and 35 A-G, see (T.14:55-83), were abhorrent and
gruesome. Indeed, when offered into evidence over a defense objection, thetrial court
affirmed, “they’re prgjudicial and gruesome. That'sfor sure.” (T.5:387).

The proffered relevancy of these pictures was to demonstrate premeditation, but

testimony would have sufficed. See Hoffert v. State, 559 So.2d. 1246, 1249 (Fla. 4th

DCA 1990) (use of autopsy photographs was prejudicial far beyond probative value
where testimony of medical examiner would have sufficed). The balancing test of Rule
403 of the Florida Evidence Code should have resulted in the exclusion of these
photographsin the trial phase; use in the penaty phase may have been appropriate, but
that is not at issue here. The use of these grotesque photos crossed the line, especialy
when the prosecutor displayed the pictures of the decomposed bodies in his summation
and urged the jury to consider them in their verdict. (T.10:99). The use of these

photographs in this case is ana ogous to the facts in Thompson v. State, 619 So.2d. 261

(Fla. 1992) and Czubak v. State, 570 So.2d. 925 (Fla. 1990), dthough the error here was

not harmless.

This Court must find that these character attacks and the use of gruesome pictures
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vitiated the fairness of the proceeding, see Kilgore v. State, 688 So.2d. 896 (Fla. 1996),

andthe cumulation of the preservedand unpreservederrorsshould berecognized. Knight
v. State, 672 So.2d. 596 (Fla. 4th DCA 1996). The lower court clearly abused its

discretion by alowing these photographs. Pangburn v. State, 661 So.2d. 1182 (Fla

1995).

Iv.

THIS COURT’S RULING IN MILLER v. STATE, 713 So.2d. 1008

(FLA. 1998), WHERE IT WAS HELD THAT AN INVITEE TO A

STRUCTURE OPEN TO THE PUBLIC CAN NOT BE

CONVICTED OF BURGLARY BY SIMPLY REMAINING INSIDE

TO COMMIT A ROBBERY OR MURDER, MUST APPLY TO A

RESIDENCE IN THIS CASE, WHERE THE STATE PROVED A

CONSENSUAL AND INVITED ENTRY.

Theevidence establishedthat whoever committed these homicideswasaninvited
guest. There were no signs of forced entry. (T.5:351). Also, a significant amount of
money, expensive stereo equipment, awallet, and car keys, were al left undisturbed in
plain view after the events; nothing appearedtaken.*® (T.5:359). Moresignificantly, two
large dogs had been put away in a bedroom (T.5:360); Janice Menendez testified that

Lawson once told her “I aways put my dogs in the bedroom when someone | know

8 Theincidental taking of abag of marijuanais insufficient and was not
utilized by the parties or the court in reference to the burglary. See Knowlesv. State,
632 So0.2d. 62 (Fla. 1993) (incidental taking of property after homicide is not

pecuniary gain).
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comesup.” (T.7:627). Theevidencewasthusundisputed that the perpetrator entered the
home with the consent of the occupants. Because no murder weaponswere ever found,
there is no evidence that the killer came armed, or armed himself when a fight began.

At issue here is whether every homicidein Florida, wherein the victim is killed
by aguestinaresidence, building, automobile, or curtilage, automatically becomesafirst
degree felony murder, with an automatic aggravating death factor, because of thislegal
presumption that consent is withdrawn when a guest beginsto commit acrime. If every
such spontaneous act necessarily createsaburglary, then most other degreesof homicide
will become obsolete, limited to deaths which occur out from under aroof.

In Robertsonv. State, 699 So.2d. 1343 (Fla. 1997), the evidence indicated that the

defendant, while a guest inside an apartment, killed a woman. This Court requested
supplemental briefingontheissue of whether the burglary conviction andthe“ committed
during the course of a burglary” aggravator could stand, where the initial entry was
consensual. This Court held:

From our reading of the record, Robertson met his initia burden
establishing that he entered Ms. Fuce's apartment with her consent.
[citation omitted]. However, on this record a rational trier of fact could
have found proof of withdrawal of consent beyond a reasonable doubt.
[citation omitted]. Therewasamplecircumstantial evidencefromwhichthe
jury could conclude that the victim of this brutal strangulation-suffixation
murder withdrew whatever consent she may have given Robertsonto bein
her apartment. [citation omitted]. The jury reasonably could have
concluded that Ms. Fuce withdrew consent for Robertson to remain when
he bound her, blindfolded her, and stuffed her brassiere down her throat
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with such force that according to the medical examiner she likely would
have suffocated from the gag if she had not been strangled firgt.

1d., 699 So.2d. at 1346,1347.

A year later, in Miller v. State, 713 So.2d. 1008 (Fla. 1998), this Court considered

the sameissue in the context of defendant enteringagrocery storeto rob andkill. This
Court reversed the burglary conviction and the felony aggravator, holding:

Miller entered the grocery store when it was open, and on this record we
can find no evidence that consent was withdrawn. .. Thisisnot sufficient.
It isimprobable that there would ever be a victim who gave an assailant
permission to come in, pull guns on the victim, shoot the victim, and take
the victims money. To allow aconviction of burglary based on thefactsin
this case would erode the consent section of the statute to apoint where it
was surplusage: every time there was a crime in a structure open to the
public committed with the requisite intent upon an aware victim, the
perpetrator would automatically be guilty of burglary. This is not an
appropriate construction of the statute.

Here, the argument was geared toward showing that Miller did not have
consent to enter the grocery store to commit acrime. Clearly the storewas
open, so Miller entered the store legaly. There was no attempt to show --
even through circumstantial evidence -- that although Miller entered the
storelegdly, consent was withdrawn. There must be some evidence the
jury can rationally rely on to infer that consent was withdrawn
besides the fact that a crime occurred. Not only dowenot find any such
evidence, we notethat there was none argued by the State. Accordingly, we
reversed Miller’ s burglary conviction. Because we reversed the burglary
conviction, the “committed during the course of a burglary” aggravator is
invalid. On the basis of this record, we can not find this improper
aggravator to be harmless and therefore a complete new penalty phase
proceeding before ajury is required.

Id., 713 S0.2d. at 1010 - 11. [emphasis supplied].
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This caseismore analogousto Miller than Robertson. ThisCourt requires“some

evidence the jury canrationally rely on to infer that consent was withdrawn besides the
fact that a crime occurred.” Miller, 713 a 1011. The State’' s argument here in support
of burglary acknowledged the absence of such evidence; the prosecutor argued:

But it dso really quaifies as afelony murder because, remember what we

talked about at jury selection, evenif you gointo the housein the beginning

consensualy, and your accepted into the house, if you remain in, once you

begin committing a crime, your guilty of burglary.

But also when you tie that in with the felony murder, the fact that he was

committing the burglary at the time that he killed these people makes it

felony murder aswell. So not only do you have the premeditated murder,

you have felony murder as well. Y ou have both cases covered with no

doubt whatsoever here, no doubt.

(T.10:974,975).

The burglary conviction, and application of “in the course of committing a
burglary” aggravator, (T.2:332), were erroneous. Miller must be extended to apply to
situations where an invited guest does no more than commit a crime once inside a
residence. Otherwise, every homicide committedinside adwelling, buildingor car would
have an automatic aggravator. Indeed, under this reasoning, awife simply threatening to
dap her husband (an assault) commits a non-bondable life felony burglary, as she has
remained in a place where she has aright to be with the intent to commit acrime. See

Section 810.02, Fla Stat. (1995). All murderswould be skewedtoward the death penalty

by virtue of the inference that consent iswithdrawn when agun is produced. Thislegal
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fiction would make virtually any homicide a capital crime. Presumptive death penalty

statutesare unconstitutional. Lowenfeld v. Phelps, 484 U.S. 231 (1984). ThisCourt must
set asde the burglary conviction, and remand this matter for a new penalty hearing.

Otherwise, all other degrees of homicide may be rendered virtually obsolete.

V.

THE FAILURE OF THE STATE TO ABIDE BY ITS DUTY TO

SUPPLEMENT DISCOVERY UNDER FLA.R.CRIM.P. 3.220(j)

DEPRIVED THEDEFENDANT OF A FAIRTRIAL IN VIOLATION

OF THE FLORIDA CONSTITUTION, ARTICLE I, SECTION 9

AND THE UNITED STATES CONSTITUTION, AMENDMENT XIV

The trial was scheduled to commence on Monday, April 7, 1997. The record
reflected a two day continuance was granted when the State advised the defense on
Monday morning that Mr. Martinez' fiancé, Laura Babcock (a listed defense witness),
had advised the prosecutor over the weekend that she was prepared to testify to highly
Incriminating observations she made on October 27th. Becausethis continuance request
was not transcribed, a reconstruction hearing was ordered by this Court on March 11,
1998. That hearing, conducted on July 13, 1998, (S.R.2), revealed two significant
discovery violations were perpetrated by the State.

A. Eden Dominick and the Briefcase
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Prosecutor Cox testified at the reconstruction hearing that Ms. Dominick called
him on the Saturday before trial to advise him that Laura Babcock should be re-
interviewed. Cox met with Ms. Babcock and Ms. Dominick and learned they had
startling new evidence to offer. Ms. Babcock was now prepared to testify that latein the
evening of October 27th, Eden called her to say that Joagquin was on his way home and
had a suspicious briefcase in his custody. Ms. Babcock testified that when Joaquin
arrived home, he looked like he had been in a fight and he did have a briefcase as
described by Ms. Dominick. She questioned him, and he said that he had fought with a
“Michadl”; that “Michadl” didn’t have the money he owed Joaguin, so Mr. Martinez
grabbed alarge bag of pot off atable when he left “Michael’s’. He did not mention a
shooting, or the presence of awoman. Inside the briefcase was alarge bag of pot. The
crucial aspect to this new testimony was that Ms. Babcock was now claiming that
“Michadl” wasin fact Doug Lawson. (T:8:791-798).

Ms. Babcock’s testimony was suspect. She clamed that she first realized
“Michagl” was Mr. Lawsonin January of 1996 -- fourteenmonthsearlier. Shesat onthis
highly pertinent testimony until -- coincidentally -- the weekend before trial, when
someone told her that Mr. Martinez, while her fiancé, was degpingwith his ex-wife, and
may have even dept with her step-sister. (T.8:814).

Ms. Babcock’s suspect testimony was corroborated, however, by that of Eden
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Dominick. Ms. Dominick wasinterviewed by policedaysafter Mr. Martinez' arrest, and
shetold them nothing of significance regarding October 27th. But Ms. Dominick now
recalled that when Mr. Martinez was a her house that evening, he was upset, very quiet,
and had a suspicious briefcase with him that he wanted to leave at her house. (T.8:771-
773). Ms. Dominick said shewas so alarmed by thisrequest that she called and warned
Laura Babcock regarding the briefcase. (T.8:774).
Therein liesthe first discovery violation. The prosecutor knew prior to tria that
Ms. Babcock and Ms. Dominick had new information. He warned the defense of Ms.
Babcock - the case was reset two days | ater for her deposition. The prosecutor failed to
advise the defense of Ms. Dominick’s new information regarding the briefcase and
demeanor of Mr. Martinez. (S.R.2:59,69-84). Thisomission violatesthe State’' sduty to
supplement discovery required under FlaR.Crim.P. 3.220(j). All parties agreed & the
reconstruction hearingthat M s. Dominick’ snew testimony wasimportant, corroborative,
and highly detrimental to the defense. (S.R.2:59,79).
B. Tina Jones and Time of Death
In Point | of the Argument, we have set forth how prosecutorial misconduct,
ineffective lawyering, and the trial court’ sfailure to dutifully instruct the jury created an
unfair trial. Here, that prosecutorial misconduct is fleshed out, as the State violated

FlaR.Crim.P. 3.220(j))’ s duty to supplement discovery concerning Ms. Jones changing
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her testimony the Monday before trial.

The police, the prosecutor, and the medical examiner all believed the murders
were committed after midnight on Saturday, October 28th, because Tina Joneswas sure
she had last spoken to her sister on Saturday afternoon. This recollection triggered the
prosecution’s time of death theory, and was relied upon by the defense. Yet on
examination of Ms. Jones on the second day of trial, this was dlicited:

Q. Ms McCoy [d(¢], you did tell the police on the night that you
discoveredyour sister that youlast talked to her onthe 28th; isthat correct?

A:  Yes
Q. Now, you subsequently came to the belief that you were incorrect?
A:  Yes

Q. Okay. Canyoutdl about when that occurred?

A:  Thefirsttimethat | thought that | wasincorrect was severa months
ago, and this past week on Monday it came to be true that | was incorrect.
Q:  Okay. Soyouwerefindly -- you finally decided in your mind that
you were incorrect for sure this week?

A:  Monday.

Q. You are somewhat familiar with the evidence in this case?

A: Yes

Q. Okay. Andyouaresomewhat familiar astowhy you arebeing called
about the time of death?

A. Yes

Q. Okay. And soit was only thisMonday that you became convinced
you were incorrect from what you previoudy said?
A:  Inmyown mind. Everybody elseknew it wasn't.

(T.7:654, 655). [emphasis supplied].

Thissecond discovery violation was el ucidated at the reconstruction hearing. The
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prosecutor testified that Tina Jones first told him that she was changing her testimony
regarding when she last spoke to her sister “after that weekend (before the trial began).
.. basically during thetrial.” (S.R.2:33). Y et defense counsal were not advised of Ms.
Jones new recollection. (S.R.2:58,84). Her new testimony moved the time of death back
two days, from Sunday morning to Friday evening. More importantly, it doved-tailed
with the new versions of Friday evening that surfaced the weekend beforetrial fromMs.
Babcock and Ms. Dominick. Until Ms. Jones changed her testimony, the State's
evidence from Ms. Babcock and Ms. Dominick was that Mr. Martinez killed on Friday;
incontrast, M s. Jones had planned on testifyingthat her sister wasalive on Saturday. The
importance of Ms. Jones changing her testimony isapparent; what isunknowniswhy the
prosecutor did not tell the defense of Ms. Jones' new recollection when he acquired the
knowledge.
C. The Remedy of a New Trial
It seemsclear that Rule 3.220(j) was violated twice; that Rule placesaduty onthe

State to promptly disclose additional material. See Neimeyer, supra; McArthur v. State,

671 So.2d. 867 (Fla. 4th DCA 1996) (failure to advise the defense of mistake in

discovery disclosure reversible error); Lowery v. State, 610 So.2d. 657 (Fla. 1st DCA

1992) (continuing duty). Equally clear, however, isthe absence of a defense objection

on either occasion. See Reesev. State, 694 So.2d. 678 (Fla. 1997) (discovery violation
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waived by defendant’ slate objection). Thelist of omissions by defense counsel grows

longer and longer. See Whitev. Singletary, 972 F.2d. 1218 (11th Cir. 1992) (approach

taken by counsel ineffective if tack not taken by reasonably competent counsdl).

An objection a either instance would have mandated a hearing on the violations.

SeeRichardsonv. State, 246 So.2d. 771 (Fla. 1971). A refusal to conduct such ahearing

isreversible error. Simmsv. State, 681 So.2d. 1112 (Fla. 1996). The hearing would

have resulted in a determination that the violation was wilful, substantial, and affected

the Defendant’ s ability to prepare. State v. Schopp, 653 So.2d. 1016 (Fla. 1995).

Both Ms. Jones and Ms. Dominick changed the face of the trial. Without their
material new testimony, the State’ s case was a sea asto when the murders occurred --
the Babcock/Dominick version defied Ms. Jones' recollection, until Ms. Jones changed
her testimony. The critical nature of Ms. Jones' changeis self-evident. Both the State
and the defense agreed at the reconstruction hearing that Ms. Dominick’ s new evidence
was important. An objection by the defense during the testimony of either Ms. Jones or
Ms. Dominick would have warranted a Richardson hearing, and eventually a mistrial.

SeeBarrettv. State, 649 S0.2d. 219 (Fla. 1994) (failure to reveal recent expert fingerprint

comparison reversibleerror); Mobley v. State, 705 So.2d. 609 (Fla. 4th DCA 1997) (late

disclosure of witness adiscovery violation and reversible error).
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Had the State timely notified the defense, as required by the Rule, the defense
would have had the opportunity to request the deposition of Ms. Jones (it had not
deposed her pre-trial), or depose Ms. Dominick (it had not deposed Ms. Dominick), or
had the opportunity to reconstruct its gpproachtotrial. See Schopp, supra, 653 So.2d. at
1020 (“the defenseisprocedurally prejudicedif there is areasonable probability that the
defendant’ s tria preparation or strategy would have been materidly different had the
violation not occurred.”) Indeed, the Defendant could have recognized the improbability
of an acquittal, and accepted the pending pleaoffer which would have avoided the death

penaty. Rule 3.220(j) isin place to avoid “trial by ambush”. Donahue v. Stete, 464

S0.2d. 609, 611 (Fla. 4th DCA 1989). That happened here.

This Court can rectify the error, notwithstanding the absence of an objection, by
proceeding down two equally available avenues. First, no confidence in the integrity of
the outcome of thistrial exists. This Court’s decision in Robinson, supraat 702 So.2d.
213, isthe semina case whichis clearly analogous. Second, the notion that counsel for
Mr. Martinez was asl egp at thewheel growsand grows. ThisCourt, on several occasions,
has set aside capital cases where omissions by counsdl render aresult unreliable. See

Cherry v. State, supra; Statev. Gunsby, supra. Seealso Point VI, infra. We now ask that

Joaguin J. Martinez v. State be added to that list of reversals.

VL
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IN THE UNIQUE CIRCUMSTANCES OF THIS CASE, WHERE

TRIAL COUNSEL’S INEFFECTIVENESS IS APPARENT FROM

THE RECORD, THE DEFENDANT WAS DENIED HIS RIGHTTO

COUNSEL AND A FUNDAMENTALLY FAIR TRIAL 1IN

VIOLATION OF THE FLORIDA CONSTITUTION, ARTICLE 1,

SECTIONS 9 AND 16, AND THE UNITED STATES

CONSTITUTION, AMENDMENTS VI AND XI1V.

Although claims of ineffective assstance of counsel are disfavored on direct
appeal, this case presents unigue circumstanceswarranting reversal because of counsel’s
deficient performance and the resulting prejudice to the defense which is apparent from
the record on direct appea. While the Defendant would submit that the omissions set
forth herein, and throughout this brief, are so overwhelmingly prejudicia that it
constitutesineffective assistance of counsel on the face of thisrecord, hewould ask that,
If this Court disagrees with that issue, said finding be made without prejudice to his

ability to raise the clam in a subsequent motion for post-conviction relief under Rule

3.850 of the Florida Rules of Crimina Procedure. See Gregory v. State, 588 So.2d. 676

(Fla. 3rd DCA 1991).

To establish that defense counsel was ineffective in violation of the Sixth
Amendment right to counsel, adefendant must show (1) that hisattorney’ srepresentation
was deficient -- i.e, that it “fell below an objective standard of reasonableness,”

Strickland v. Washington, 466 U.S. 668, 688 (1984), and (2) that counsdl’ s errors were

prgudicial -- i.e.,, “that there is a reasonable probability that, but for counsd’s
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unprofessional errors, the result of the proceedingwould havebeendifferent.” Id. at 694.
Rosev. State, 675 So0.2d. 567 (Fla. 1996). Although ineffective assistance of counsel
iIsgenerally consideredto be acollateral matter, thisclaimmay be raised on direct appeal
when “the facts giving rise to such a claim are apparent on the face of the record, or

conflict of interest or prejudice to the Defendant is shown.” Gordon v. State, 469 So.2d.

795 (Fla. 4th DCA 1985); Owen v. State, 560 So.2d. 207 (Fla. 1989); Ross v. State,

upra

This Point is included to demonstrate the cumulative nature of counsda’s
omissions. They are staggering and include:

1 A statement by defense counsdl in voir dire that he believes
in the death penalty. (T.4:235);

2. The failure to file a notice of dibi, notwithstanding the
defense of alibi;

3. The failure to object to the prosecutor’s eliciting testimony
that the Defendant failed to pay child support. (T.6:469);

4, Thefailureto object to the prosecutor liciting testimony that
the Defendant was unfaithful to his pregnant wife. (T.6:473);

5. The fallure to request a jury instruction regarding the
appropriate use of the transcript prepared by the State. (See
Point I1);

6. The failure to object and request a Richardson hearing when

Ms. Jones offered new substantial and damaging testimony
changing the time of death. (See Point V, infra);
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10.

It must be “clear from the record that counsel’s [omissions] resulted in the jury
hearing damaging evidence and rendered his representation ‘ outside the wide range of
professionally competent assistance.”” Williamsv. State, 515 So.2d. 1042, 1043 (Fla 3rd
DCA 1987) (quoting Strickland, 466 U.S. a 690) (failure to object to inadmissible
hearsay); see also, Chatom v. White, 858 F.2d. 1479 (11th Cir. 1988) (counsel’ sfailure
to object to predicate for atomic absorption test “fell below standards of reasonable
performance”’); Statev. Stacey, 482 So.2d. 1350 (Fla. 1985) (failureof trial and appellate
counsel to research and rai se ex-post facto violation wasineffective); Rossv. State, supra
(faillure to object to pregjudicial argument by prosecutor ineffective ass stance of counsel

cognizable on direct appeal). There was no conceivable strategic justification for this

The failure to object and request aRichardson hearing when
Ms. Dominick offered new, substantial and damaging
testimony regarding the eve of October 27th. (See Point V,

infra);

Thefailureto request analibi instruction, notwithstandingthe
elicitation of testimony and the presentation of the defense of
aibi in summation. (See Point I, infra);

The failure to object to false representations made by the
prosecutor in closing argument regarding “lega papers’ to
establish amotive. (T.1018); (See Points| and I, infra);
and

The failure to object to the prosecutor’'s reference in
summation that both the detective and afellow assistant State
attorney had no doubt of the Defendant’ squilt. (T.10:1012).

85



conduct by counsal. Cf. United Statesv. Wolf, 787 F.2d. 1094 (7th Cir. 1984) (failure

to object could not have beentactical decision). Where, ashere, the prejudiceisapparent

fromtheface of therecord, relief on direct appeal isappropriate. See Statev. Salley, 601

S0.2d. 309, 310n.1 (Fla. 4th DCA 1992); Gordonv. State, 469 So.2d. 795 (Fla. 4thDCA

1985) (triad counsdl’s ineffectiveness was grounds for reversal on direct appea where
counsdl failed to timely file alist of aibi witnesses, resulting in defense being stricken,
failed to remove biased juror, and failed to object to repeated improper questions or
comments by prosecutors). There is at least a reasonable probability that, if not for
counsal’ s errors, the outcome of thetrial would have been different.
VIIL.
FLORIDA’S CARIIARNSSHYULNOYXG: STATUTE IS

Defense counsal raised anumber of challengestothe congtitutionality of Florida's
capita sentencing statute in the trial court, attacking (1) the imposition of the death
penalty by a bare mgjority vote, (R.119-121), (2) the lack of guidance provided to the
sentencingjury and the inadequacy of appellatereview, (R.113-118), and (3) the statutory
presumption that death isthe proper punishment. (R.122-127). Each of these challenges
was rejected by the trid court. (T.13:1357-66). Although this Court has previously
rejected smilar challengesto the constitutionality of Florida’ s capital sentencing statute,

Mr. Martinez respectfully submits that those decisions are in error and should be
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reconsidered.
A. The Florida Capital Sentencing Statute is
Unconstitutional Because it Permits Imposition of the
Death Penalty Based Upon A Bare Majority Vote by the
Sentencing Jury.

This Court has held that there is no congtitutional infirmity in permitting the
advisory jury under Florida's capital sentencing statute, Section 921.141, Fla Stat.
(1996), to recommend a sentence of death based upon asimple mgority vote. Jamesv.
State, 453 So.2d. 786, 791-92 (Fla. 1984). It has been acknowledged by this Court that
Floridaisthe only state where the jury plays arole in sentencing which alowsasimple
majority vote to be sufficient to impose the death penalty. Mr. Martinez was sentenced
to death upon a nine to three vote by the sentencing jury, a margin that would have
resulted in alife sentence or life recommendation in any other state.

The dimmest margin the United States Supreme Court has permitted under the
Sixth Amendment for determining a defendant’ s guilt isa 9 to 3 mgority. Johnson v.
Louisiana, 406 U.S. 356, 363 (1972). Althoughthe Supreme Court hasheld that thesixth

amendment right to a jury trial does not extend to capital sentencing proceedings,

Spazianov. Florida, 468 U.S. 447, 458-459 (1984), principles of due process and eighth

amendment requirementsof reliability compel adherenceto similar standardsof certainty
inajury’sverdict in acapital sentencing proceeding. Since thetrial judge isrequiredto

give “great weight” to the jury’ srecommendation under Tedder v. State, 322 So.2d. 908
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(Fla. 1975), and Smith v. State, 515 So.2d. 182 (Fla. 1987), Florida s smple-majority

rule allows abare mgjority of the jury to render a death sentence that may be overridden
onlyinextraordinary circumstances. Likeimproper jury instructions, thesimple-majority
rule undermines the reliability of the ultimate verdict of the trid judge. Cf. Espinosav.
Florida, 505 U.S. 1079 (1992).

B. The Florida Capital Sentencing Statute is

Unconstitutional Because it Provides Inadequate

Guidance to the Sentencing Jury and Does Not Require

any Written Findings by the Jury, Precluding Adequate

Appellate Review.

It is axiomatic that “[b]ecause of the uniqueness of the death pendlty, . . . it [may]

not be imposed under sentencing procedures that creat[€] a substantial risk that it [will]

beinflictedin an arbitrary and capricious manner.” Gregg v. Georgia 428 U.S. 153, 188

(1976) (citing Furman v. Georgia, 408 U.S. 238 (1972)). Notwithstanding the federal

Supreme Court’s decision in Proffitt v. Florida, 428 U.S. 242 (1976), Florida s capital

sentencing statute can no longer be assumed to satisfy these constitutional requirements.

The statute provides no guidance as to how a jury should determine the existence
of the sentencing factors or weigh them against each other. It does not state whether the
jurors must find individual sentencing favors unanimously, by amgority, by aplurdity,

orindividualy. It establishesno standard of proof regarding mitigating circumstancesand
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does not require the jury to specify any of their findings other than their ultimate
recommendation whether the defendant should be sentenced to death or life. Thestatute
therefore failsto give the jury adequate guidance in finding and weighing the aggravating
and mitigating circumstances and provides no assurance that the weighing process was
properly conducted, thereby undermining the reliability of the jury’s recommendation.

See Parker v. Dugger, 498 U.S. 208 (1991); McKoyv. North Caralina, 494 U.S. 433, 440

(1990). Because the tria judge is required to give “great weight” to the jury’s

recommendation under Tedder and Smith, supra, the constitutional flawsinthe procedure

by whichthejury rendersits*“advisory” verdict also taint the ultimate decision of thetrial

judge. See Espinosa, supra. Moreover, the absence of any mechanism for determining

which aggravating and mitigating circumstances the jury relied upon in sentencing
precludes adequate appellate review.

C.  The Florida Capital Sentencing Statute Creates an

Unconstitutional Presumption in Favor of the Death

Penalty.

Mr. Martinez aso submits that Florida's capital sentencing statute is

uncongtitutional becauseit doesnot require the State to prove beyond areasonable doubt
that aggravating circumstances outweigh mitigating circumstances before a sentence of

death canbeimposed; rather, it creates an unconstitutional presumption that degth isthe

appropriate penalty and requires the defendant to overcome that presumption by proving
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that the mitigating circumstances outweigh the aggravating circumstances.

The capitd sentencing statute requires both the sentencing jury and judge to
determine “[w]hether sufficient mitigating circumstances exist which outweigh the
aggravating circumstancesfound toexist.” Section 921.141(2)(b), Fla Stat. (1996); see
aso, id., Section 921.141(3)(b) (tria judge to determine whether “there are insufficient
mitigating circumstancesto outwei gh the aggravating circumstances’). Thus, the statute
createsapresumption that, once one aggravating circumstance is established, deathisthe
appropriate penaty, and the burden of persuasion lieswith the defendant to demonstrate

mitigating circumstanceswhich outwel gh aggravating circumstances. See Statev. Dixon,

283 So0.2d. 1 (Fla1973). This presumption and the corresponding alocation of the
burdens of proof and persuasion do not comport with state or federal principles of due
process and interfere with the jury’s ability to give effect to mitigating evidence in

violation of the state and federal congtitutions. See Jackson v. Dugager, 837 F.2d. 1469,

1473-1474 (11th Cir. 1987); cf., Arango v. State, 411 So.2d. 172, 174 (Fla 1982)

(“burden-shifting” instruction might violate due process under Mullaney v. Wilbur, 421

U.S. 684, (1975), but instructions asawhole did not viol ate due processbecausejury was
later properly instructed that it could recommend death only “if the state showed the
aggravating circumstances outweighed the mitigating circumstances.”).

Appellant further submitsthat, contrary to the decision in Ford v. Strickland, 696
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F.2d. 804, 817-818 (11th Cir. 1983) (enbanc), cert. denied, the reasonabledoubt standard
should be applied to the weighing process as a whole. The Fifth and Fourteenth
Amendments to the Constitution “ protect[s] the accused against conviction except upon

proof beyond a reasonable doubt of every fact necessary to congtitute the crime with

which heischarged.” InRe: Winship, 397 U.S. 358, 364 (1970). The same standard of
proof is congtitutionally required to establish any fact upon which adeath sentenceisto
be based, for the “qualitative difference” between death and lesser criminal penalties
requires “acorresponding difference in the need for reliability in the determination that

deathisthe appropriate punishment inaspecificcase.” Woodsonv. North Caralina, 428

U.S. 280, 305 (1976) (plurality opinion); Elledge v. State, 346 So.2d. 998, 1003 (Fla.

1977) (applying heightened standard of review when“aman’slifeisat stake”’), seeaso

Specht v. Patterson, 386 U.S. 605, 608 (1967) (due process protections are required

where “anew findingof fact . . . that was not aningredient of the offense charged” must
be made in order to support a particular sentencing outcome).

Florida' s capital sentencing statuteis therefore incons stent with the Fifth, Sixth,
Eighth and Fourteenth Amendments to the United States Constitution and Article I,
Sections 9, 16, 17, and 22 of the Florida Constitution.

VIIIL.

THE PENALTY PHASE AND THE SENTENCING PROCESS
INCLUDED VARIOUS ERRORS WHICH RENDERED THE
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PROCESS UNFAIRIN VIOLATION OF FLORIDA LAW AND THE
UNITED STATES CONSTITUTION, AMENDMENTS V, VI, VIII

AND XIV

Where life is & stake, every safeguard must be in place to guarantee fairness.

Gregg v. Geordia 428 U.S. 153 (1976). This Court has acknowledged the existence of

heightened due process safeguards in capital cases. Elledge v. State, 346 So.2d. 998

(Fla. 1997). The process was tainted in this case for several reasons.

A.  The Improper Use of the Burglary Conviction to

find the Aggravating Circumstance of “in the

commission of” Under Section 921.141(5)(d) Fla. Stat.

(1996) Was Erroneous

Count Three of the Indictment alleged that the Defendant committed a burglary

in that he remained in the residence of Doug Lawson to “commit a battery upon” the
victims, (R.46). The State did not alege or prove an unlawful intent on entering, nor
was pecuniary gain alleged nor proven. A conviction was returned through the artificia
notion that Mr. Martinez, as a guest, became a burglar when a fight began and the
homicides ensued.

Point 1V, infra, arguestheinapplicability of Section 810.02, Fla Stat. (1995). See

Miller v. State, 713 So0.2d. 1008 (Fla. 1998). Setting aside the burglary conviction must

alsoresult inanew penalty hearing, asthe jury wasinstructed that the conviction was an
aggravating circumstance under Section 921.141(5)(d), and the trial judge utilized this
circumstance in imposing the death penalty. (R.2:332) (“the instant [Mr. Martinez]
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formed the intent to kill his presence became aburglary.”). See Socher v. Florida, 504

U.S. 527 (1992); Espinosav. Florida, 505 U.S. 1079 (1992).

A capital sentencing scheme must narrow the classof eligiblepersonsfound guilty

of murder to pass constitutional muster. Zant v. Stephens, 484 U.S. 231 (1983). Itisthe

rare murder that occurs outdoors; this “presumed withdrawal of consent” once a guest
beginsacriminal act artificially addsa burglary charge to amost every murder. Using
thisrationale, all domestic homicides done in the heat of passion would be transformed
from second degree murders to first degree felony murders -- a knife or gun raised in
anger would automatically be enhanced to afirst degree felony murder. This statutory
construction must inure in favor of the accused under the doctrine of lenity. Thompson
v. State, 695 So.2d. 691 (Fla. 1997). Setting asidethisaggravating circumstancerequires

anew penalty hearing. See Sochor v. Florida, supra

B.  Application of the HAC Circumstance in this Case
is Unconstitutional as the Vague Instruction and
Inconsistent Application Under the Facts of this Case
Make the Circumstance Inappropriate
Thiscaseunderscorestheirrationa application of the heinous, atrociousand cruel
aggravating circumstance of Section 921.141(5)(h), Fla Stat. (1996). The State
presented evidence that Mr. Martinez went to visit afriend, Doug Lawson, to collect a

debt. A fight ensued -- witnesses observed that the Defendant looked like he had been

in afight, as he had aswollen lip and scraped knuckles. (T.8:798). Sloane Martinez

93



testified that Joagquin told her theincident beganwhenLawson physically threatened him.
(T.6:548). According to the medica examiner, and the Sentencing Order entered by the
tria court, Lawson was shot four times and Ms. McCoy was shot once and stabbed
repeatedly; she had defensive woundsto her hands, fought for her life and was conscious
for one or two minutes before she bled to death. (R.2:331-333). The court found the
HAC factor did not apply to Lawson, but did apply to Ms. McCoy. This finding
demonstrates the unconstitutional nature of this circumstance.

1. The Deficient Instruction

The Defendant moved pre-tria to declare this circumstance unconstitutional as
vague and overbroad due to the failure of itsdefiningtermsto alow ajury to be properly

guided. (R.98-109). See Maynard v. Cartwright, 486 US. 361 (1988). Although the

definitions provided by the judge were approved by this Court, see Standard Jury

Instructions Criminal Law 90-1, 579 So.2d. 75 (Fla. 1990), the Defendant would contend

here that the instructions remain deficient. The best evidence of this claim is the need
for further instructions requested by the jury in its written question to the tria court,
asking for a definition of “wicked”. (T.11:1189). The use of archaic terms that are
beyond the comprehension of modern jurors renders this circumstance invalid and
uncongtitutional under the United States Constitution, as jurors remain unguided and/or

unable to objectively anayze thisfactor. See Proffitt v. Florida, 428 U.S. 242 (1976).
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2. Inconsistent Application Under the Facts of this Case

This Court has limited application of this factor to “torturous murders involving

extreme and outrageous depravity.” Santosv. State, 591 So.2d. 160, 163 (Fla. 1991).

Thisclassisfurther limited to those murders where the perpetrator “exhibits adesire to
inflict a high degree of pain, or in utter indifference to or enjoyment of the suffering of

another.” Chesirev. State, 568 So.2d. 908 (Fla. 1990).

Application of this factor has been inconsistent. Left unclear is whether the
mindset of the killer or the fear visited upon the victim delineates“torturous’. See Pope
v. State, 441 So.2d. 1073 (Fla. 1984) (mindset of the defendant not at issue); cf. Chesire
supra(primary focusisdesire of defendant to inflict pain). Alsounclear istheuncertainty
involved in analyzing whether the victim endured the torture and pain; examination of
the medical examiner entailed the gruesome task of dliciting an unscientific opinion as
to how long Ms. McCoy was conscious once the attack began. (T.5:409-424) (varied
opinion from 30 seconds to severa minutes). Speculation can not be the basis for
application of thiscircumstance. Leev. State, 686 So.2d. 1316 (Fla. 1996). Findly, the
State argued that Ms. McCoy suffered, knowing Lawson was dying. Y et this Court held

in Street v. State, 636 So.2d. 1297 (Fla. 1994), that evidence of this sort isinsufficient.

The greatest factor which inures against application of this factor are the facts
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themselves. The killings were a responsive and spontaneous act, according to the
evidence, when Lawson “physically threatened” Mr. Martinez. There was no evidence
whatsoever regarding premeditation, outside the act itself. If the Defendant began
shooting, and as the State posits, ran out of bullets and began stabbing Ms. McCoy, the
fight was rapid and uninterrupted. The murders happened too quickly for any desireto

inflict pain or torture to surface. Santos, supraa 591 So.2d. 163; Robertsonv. State, 611

So0.2d. 1228 (Fla. 1993). Many of the stab wounds were post-consciousness. See

Jackson v. State, 451 So.2d. 458 (Fla. 1984) (error to consider wounds inflicted after

victimlost consciousness). If the HAC factor did not fit thekilling of Mr. Lawson, then
it did not apply to Ms. McCoy, so long as the Defendant’ s mindset is the determinative
point of relevance. It wasnot both consciencel essor pitiless, and unnecessarily tortuous,

thus inapplicable. Hartley v. State, 686 So.2d. 1316 (Fla. 1996).

IX.
IMPOSITION OF THE DEATH PENALTY IN THIS
CASE IS DISPROPORTIONATE, WHERE THE
DEFENDANT PROVED CONSIDERABLE
MITIGATING CIRCUMSTANCES AND THE FACTS
SURROUNDING THE HOMICIDES REMAIN
UNCLEAR
Certaincasesaretroubling. Thosewhich haunt thehallsof justiceare capital cases
wherethereisno eye witnessto the incident, no physica evidence linkingthe defendant
to the act, adisputed or unreliable admission, and jail house snitches. This case has all
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the earmarks of unreliability, yet Joaguin Martinez is condemned to die. Desth is
disproportionate here, and aviolation of Articlel, Section 17 of the Florida Constitution
and the Eighth and Fourteenth Amendments to the United States Constitution.
Because death is a unique punishment, it isnecessary in each caseto engagein a
thoughtful and deliberate proportiondlity review, considering the totality of the

circumstances and comparingit with other capital cases. Porter v. State, 564 So.2d. 1060

(Fla. 1990). The due process clauses of our state and federa constitutions require this

heightened scrutiny. Sinclair v. State, 650 So.2d. 1138 (Fla. 1995). Two separate

consderations require a vacating of the death sentence here: the uncertainty regarding
what happened, and the nature of the aggravating and mitigating circumstances.

No one testified how or why Mr. Lawson and Ms. McCoy were killed. Sloane
Martinez testified her ex-husband admittedit to her, but shetestified“hewasn't specific.
.. I had noidea. | thought he could betellingastory. .. | wasn't sure.” (T.7:579-580).
She aso testified he was not clear why it happened; the deal between Mr. Martinez and
Mr. Lawson “was merchandise or drugs, | didn't exactly know.” (T.6:548). Mr.
Martinez was apparently hurt inthe struggle; he had aswollenlip, scraped knuckles, and
looked like he had beeninafight. (T.8:798). Most significantly, Mr. Martinez allegedly
told his ex-wife that Lawson “threatened me’; Lawson “was going to physically hurt

him.” (T.6:548).
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The State's theory was that Mr. Martinez went to the house to collect a debt.
Alternatively, the State argued that he went there while enraged after receiving a court
injunction from his ex-wife. A fight broke out at the Lawson home, and both victims
were shot; because the gun jammed, the struggle ended with the stabbings. But the
State’ s theory was but a guess; the prosecution conceded in summation that it had no
evidence of how or why thekillings occurred. Indeed, thetrial judge declined toinstruct
on pecuniary gain, asthere was no evidence of robbery, and said “I think we' Il be asking
the jury to speculate on what the reasons for thiskilling was.” (T.11:1053).

These facts do not warrant death. The death penalty is reserved for the most

aggravated and least mitigated first degree murders. Statev. Dixon, 283 S0.2d. 1, 7 (Fla

1973). Thetria court found ampleevidence of mitigation. The Sentencing Order reveals
the judge found that Mr. Martinez, who was 23 years old a the time of the incident,
proved (1) he had no sgnificant history of criminal activity; (2) an excellent family
background asaloving, religious son who was of great help tohislegally blind father, and
the elderly and the poor; (3) an able, generous “wonderful father” to his two young
daughters; (4) that he suffered from depression and disorientation as a result of an
automobile accident which left him in need of counseling; (5) he had a reputation for
being a hard worker; (6) he had an aversion to violence; (7) he would adjust to prison

very well, as he had spent dmost two yearsin jaill without any disciplinary actions, and
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he participated in educationa and religious programs; (8) that his ex-wife asked that his
life be spared to enable her and their two daughters to maintain a relationship; and (9)

psychologica testing was introduced that Mr. Martinez is an intelligent man with a
healthy personality, isneither sociopathicnor psychopathic, andwill adjust well to prison

life. (R.2:332-335).

In contrast, the aggravating factors were less compelling. Two were legally
automatic: the contemporaneousviolent felony against Mr. Lawsonandthe burglary. But
the Lawson incident may have been provoked by the victim - the evidence from Sloane
Martinez suggests as much; the burglary conviction is artificial, and should carry little
weight. See Point 1V, infra. What remains is HAC, which is less compelling where

substantial mitigation is proven. Morgan v. State, 639 So0.2d. 6 (Fla. 1994) (substantial

mitigating circumstances outweigh two aggravating factors, including HA C); Thomjpson
v. State, 647 S0.2d. 824 (Fla. 1994).

This Court’ s precedentsinclude severa theoriesfor vacating the death sentence.
Firgt, the line of cases describing the “robbery gone bad” scenarios provide areasonable

andogy. See Johnson v. State, 23 Fla. L. Weekly S563 (Fla. 1998) (murders which

occurredin courseof debt collection, with two aggravatorsand substantial mitigators, was

disproportionate); Terry v. State, 668 So.2d. 954 (Fla. 1996) (“robbery gone bad” didn’t

warrant death penalty). Second, the unclear circumstances surrounding the events cast
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adoubt on the applicability on death as an appropriate punishment. SeeTerry, supra, 668
S0.2d. at 965 (“we simply can not conclusively determine on the record before us what
actually transpired immediately prior to the victim being shot.”). Theevidence suggests
the homicides escalated from afight, rather than a calculated plan to inflict death. See

Sager v. State, 699 So.2d. 619 (Fla. 1997); Buckner v. State, 714 So.2d. 384 (Fla. 1998)

(disproportionate where a victim was shot five times after “tusding” with defendant).
Finaly, the large number of compel ling mitigating circumstances compel alife sentence,

evenwhere the HAC circumstance exists. Nibert v. State, 574 So.2d. 1059 (Fla. 1990);

Smalley v. State, 546 So0.2d. 720 (Fla. 1989). Due process and principles of fairness

require a vacating of the death sentence for each and every reason set forth herein.

CONCLUSION

This Court will not countenance an unreliable proceedingwhere alifeis a stake.
The guilt phase was replete with errors, some preserved and others which undermined
the integrity of the process. These verdicts can not stand. Nor is death appropriate here
whenthe death penalty reliedoninvalid aggravatorswhichwere neverthel essoutweighed
by substantial mitigating evidence. A new trial or avacated sentenceis required.
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