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PRELIMINARY STATEMENT

This appeal is fromthe denial of Marc Asay's notion for
postconviction relief by Crcuit Court Judge L. P. Haddock,
Fourth Judicial Grcuit, Duval County, Florida. This proceeding
chal | enges both M. Asay's conviction and his death sentence.

References in this brief are as foll ows:

"R __." The record on direct appeal to this Court.
"PCGR __." The instant postconviction record on appeal.
"Supp. PGR __ ." Suppl enental postconviction record.
"PC-T. __." Transcribed postconviction proceedi ngs.

REQUEST FOR ORAL ARGUMENT

The resolution of the issues in this action will determ ne
whether M. Asay lives or dies. This Court has not hesitated to
allow oral argunent in other capital cases in a simlar
procedural posture. A full opportunity to air the issues through
oral argunent woul d be appropriate in this case, given the
seriousness of the clains involved and the stakes at issue. M.
Asay, through counsel, accordingly urges that the Court permt

oral argunment.
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STATEMENT OF THE CASE AND FACTS

Marc Janes Asay was indicted for two counts of first degree
mur der on August 20, 1987, in Duval County, Florida (R 11). On
Septenber 26, 1988 trial commenced. The state's theory at trial
was that M. Asay was the trigger person causing the death of two
i ndi vidual s relying heavily upon a theory that M. Asay was
noti vated by racial aninmus. He was convicted Septenber 29 (R
182-1081). The jury recomended death by votes of 9-3 on both
counts (R 143-44) and the trial court inposed the sentence of
death on both counts (R 156-59). M. Asay appealed his

convi ctions and sentences, which were affirmed. Asay v. State,

580 So. 2d 610 (Fla. 1991). He filed a Florida Rule of Crim nal
Procedure 3.850 notion on March 15, 1993 (PC-R 1-63). An
anmended notion was filed Novenber 24, 1993 (PC-R 89-193). On
February 12, 1996, the trial court held a Huff hearing, (PCT.
364-434) and March 19, 1996 the court entered an order denying
relief on sonme clainms and granting an evidentiary hearing on M.
Asay's ineffective assistance of counsel during the guilt and
penal ty phases and ineffective assistance of counsel for not
presenting the defense of voluntary intoxication (Supp. PCGR 65-
71) .

At the evidentiary hearing, appellant's trial counsel,
Raynmond David could not recall how many tines he visited M. Asay
prior to trial (PCT. 570). He stated he may have gone to the
jail once, that he did not |like going preferring to see his

clients in the chute (PC-T. 570). The only time M. David tal ked



with M. Asay's collateral counsel was when he turned over his
files (PC-T. 498). M. David had, however, spoken with the state
attorney and discussed the clains in M. Asay's 3.850 notion (PC
T. 498). Although, M. David could not recall if he turned any
of the files over to the state (PC-T. 500), it was established in
fact M. David turned some of M. Asay's files over directly to
the state rather than M. Asay's collateral counsel (PCTr. at
581-85). According to M. David, race was an "inescapabl e i ssue”
during M. Asay's trial and the state focused on the fact that
the two victinms were black (PC-T. 506).' According to the
State's theory, the racial aspect of the case provided a notive
for M. Asay that the only other person present, Bubba O Quinn,
did not have (PC-T. 506). The racial testinony that perneated the
state's case devel oped through an alleged jail house confession to
Thomas Gross (PC-T. 507).2 M. David stated the "gist" of his
argunment regarding G oss was he was receiving nore for his
testinony than he admtted to and "nobody does sonething for
not hing" (PC-T. 511). M. David stated that he had no evidence
that Gross received an additional benefit for his testinony or
that his testinmony was in any way untruthful. Wen asked if he
woul d have presented evidence that M. G oss' statenents were not

true, M. David responded "obviously I would have" (PC-T. 511).

The case materials are not entirely clear that both victinms
wer e i ndeed bl ack.

2M. David recalled that M. Goss testified at trial that
Marc Asay referred to the victins as "niggers" (PC-T. 507-08).
M. G oss also focused on the racial aspect of M. Asay's tattoos
(PC-T. 508).



If M. David knew that the state attorney, Bernie de |a Ri onda,
had told M. G oss what to say he would have presented that to
the jury (PCGT. 511-12). M. David would have inforned the jury
that M. de la Rionda told M. Goss it was inportant to use the
word "nigger" and to discuss M. Asay's tattoos (PC-T. 513).
Most inportantly, M. David woul d have disclosed to the jury that
M. de |la R onda nade additional promses to M. G oss and
threatened to prosecute himfor perjury if his testinony differed
fromhis deposition (PCGT. 513, 515). M. David testified if the
al l egations against M. de la Rionda were true, he woul d consider
M. de la Rionda's conduct interference with his defense (PCT.
517).

Besi des Gross, Robbie Asay and Bubba O Qui nn were the nobst
i nportant witnesses for the state (PC-T. 555-57). M. David
testified that along with Gross, Robbie Asay and O Qui nn brought
the racial issue to the forefront of the case (PC-T. 557).
Therefore it was inportant to inpeach these wi tnesses and attack
their credibility (PCGT. 557-58). M. David admtted that the
primary method of inpeaching a witness is through inconsistent
statenents (PC-T. 561). However there were several
i nconsi stencies that he did not question O Quinn about (PCT.

561-69, 593-600).% Specifically, it was inportant to inpeach

M. Asay's counsel was prohibited fromexam ning the full
depth of the inconsistencies that were not revealed at trial (PC
T. 602). M. Asay's counsel proffered notes detailing the
i nconsistencies in OQinn's statenents, which M. David failed
to expose at trial (PC-T. 602-05; Defense Exhibit G. The court
gave M. de |a R onda the opportunity to "clear up" the
i nconsi stencies by proffering any material he thought woul d

3



O Quinn's testinony of how he and M. Asay arrived at the second
shooting and to show that O Quinn's account of the events | eading
up to the shootings was inaccurate (PC-T. 598-99). WM. David
admtted that these inconsistencies would have been valuable to
M. Asay's defense (PC-T. 599). M. David testified that he woul d
have wanted to prove w tnesses were not being truthful. However,
there were several inconsistencies that M. David did not
guestion state w tnesses Danny and Charlie More about (PCT.
608-14) .4 Wen asked if he attenpted to chall enge Danny or
Charlie More's testinmony, M. David responded he didn't "recall
that" but "in closing argunent it was addressed" (PC-T. 612).

M. David testified that, before M. Asay's case, he had never
presented a penalty phase to a jury (PCGT. 501). M. David
retained an investigator and provided himwth instructions as to
what he felt were the material aspects of M. Asay's case (PCT.
502-03). To devel op penalty phase mtigation the investigator
contacted M. Asay's nother (PC-T. 504). However, M. David
could not renmenber whether the he contacted her before or after

the guilt phase verdict or whether he contacted any other

clarify the statenents, (PC-T. 604-05), however M. de |l a Rionda
never refuted the inconsistencies proffered by M. Asay's
counsel .

‘M. Asay's counsel was again prevented fromfully exploring
t he inconsistencies of the More cousins with M. David. (PCT.
613-15). M. Asay's counsel again proffered notes detailing the
i nconsi stencies in the Miore cousins' statenents (PC-T. 614-15;
Def ense Exhibit H).



mtigation witnesses (PC-T. 504).° M. David adnmitted there was
substantial mtigation evidence regarding M. Asay which was not
presented but was relevant to the penalty phase (PCT. 517-22).
For exanple, Marc Asay was a neglected child (PCGT. 517). Marc
was physically and sexual |y abused and aware that his siblings
were receiving the sane abuse (PC-T. 518-19). Marc's nother was
verbal |y abusive to her children and bl amed them for the abuse
received fromtheir father (PC-T. 520-21). Marc was continually
exposed to acts of violence throughout his life (PCGT. 521-22).
Marc's bi ol ogi cal father was eventually replaced by a step-father
who al so physically, verbally, and enotionally abused Marc (PCT.
522). M. David read the |ife history contained in M. Asay's
3.850 notion, and acknow edged that it constituted nonstatutory
mtigation (PC-T. 520-23). However, he described the evidence as
a "doubl e-edged sword" (PC-T. 522). M. David testified he was
afraid such evidence woul d have "opened doors," however, he was
never aware of the true extent of abuse suffered by M. Asay (PC
T. 524-25). At the tinme of M. Asay's penalty phase, the only
information M. David knew regarding M. Asay's chil dhood was
that it "had not been a great one," and there were problens with
M. Asay's nother |eaving the children alone for lengths of tine
(PCG-T. 525-26). M. David admtted that his investigation failed
to reveal nost of the mtigation evidence presented in M. Asay's

3.850 notion (PC-T. 527). He stated that the investigation

SSpecifically, M. David could not recall whether his
investigator tal ked to Joey Asay, Tina Logan, or Dee Fox for the
pur pose of devel opi ng penalty phase mtigation (PC-T. 505).

5



apparently failed because M. David "found it difficult to get
anything from[M. Asay's] nother of any worth" (PC-T. 527). At
the penalty phase of M. Asay's trial, M. David presented Dr.
Ernest Mller (PC-T. 537). Evidence was presented M. Asay
consuned al cohol the night of the offense (PC-T. 537). WM. David
however, only presented Dr. MIler with hypotheticals to
generally explain the inpairnment caused by al cohol (PC-T. 537; R
1014-18). Dr. MIler never examned M. Asay. Dr. MIller was
the only nental health expert that testified in M. Asay's trial
(R 410-1031). WM. David did not request the assistance of any
ot her nental health expert (PC-T. 546).° As a lay person, M.
David was aware of the damage huffing inhalants can have on the
brain (PCGT. 539). |If he had known that M. Asay huffed
i nhal ants in prison he would have wanted his nental health expert
to be aware of that fact (PC-T. 539). M. David al so agreed that
evi dence of chil dhood abuse should be given to a nental health
expert (PC-T. 539). Despite the fact that M. Asay's prior
counsel consulted with Dr. Vallely, M. David never contacted him
(PC-T. 546). M. David was not aware what, if any, information
was provided to Dr. Vallely, the only nental health expert that
exam ned M. Asay (PCT. 540).

On cross exam nation, M. David explained that he relied
heavily upon his investigator (PC-T. 634). The investigator

spoke with M. Asay and M. Asay's nother, however M. David

M. Asay's prior counsel did receive the assistance of Dr.
Janmes Vallely (PC-T. 546).



stated neither were hel pful (PCT. 639-42). M. David thought
M. Asay's nother would highlight what was needed fromthe famly
(PC-T. 672). On redirect, M. David testified he originally did
not think M. Asay's nother would be a w tness, however, when a
penal ty phase becane necessary he talked wth M. Asay's nother
(PC-T. 684). M. Asay's nother did not reveal the facts
presented in M. Asay's 3.850 notion (PC-T. 685). M. David had
no reason for failing to conduct a nore thorough penalty phase
investigation; his only justification was that he "gave this case
to [his] investigator" (PC-T. 693-94). M. David was al so
guestioned extensively about the contents of Dr. Vallely's report
despite having no recollection of ever seeing the report (PCT.
645, 647-49). On redirect M. David stated the report indicated
Dr. Vallely attached no significance to M. Asay's personal
history (PC-T. 680). The report also stressed M. Asay was
deceptive and mani pul ative, however, the report did not indicate
whether Dr. Vallely spoke with any one other than M. Asay.
Nonet hel ess, Dr. Vallely had a general distrust of M. Asay (PC
T. 681-82). M. David admtted that it would have been hel pful
if Dr. Vallely had received corroborating information (PC-T. 682-
83).

Dr. Barry Crown, an expert in neuropsychol ogy, testified
t hat he eval uated Marc Asay for postconviction counsel (PCT.
706). His evaluation consisted of the adm nistration of a
battery of neuropsychol ogical tests and a clinical interview (PC

T. 706). Before conducting his exam nation of M. Asay, Dr.



Crown al so revi ewed extensive background materials on Marc Asay's
life (PC-T. 706)(See Defendant's Conposite Exhibit #4 [3
volunmes]). Based upon the results of the neuropsychol ogi cal
tests, Dr. Crown concluded that Marc Asay had significant

neur opsychol ogi cal inpairnments (PC-T. 708). Dr. Crown enphasized
that his conclusions were "specifically in the area of

neur opsychol ogy" and expl ai ned that his concl usions, based upon
the test results, were consistent wth the background materials
he was provided and the clinical interview he conducted (PCT.
708-09). Dr. Crown explained how Marc's neuropsychol ogi cal

i npai rments mani fested thenselves (PC-T. 709). Marc has trouble
with his ability to solve problens, or "language-based critica

t hi nking," which is basically "the ability to figure things out”
(PCG-T. 709). Marc has difficulty with attention, concentration,
and "conceptual flexibility, the ability to shift snoothly from
one idea to another"” and has "difficulty understanding the |ong-
term consequence of his imedi ate behavior.” Dr. Crown found his
ability to self assess was a problemarea (PCT. 710).

Marc's problemsolving capacities equaled a 14 year old, his
ability to visualize sonething and use that to sol ve probl ens
equaled a child of 8 years, 7 nonths, his ability to acconplish

i ntentional tasks roughly equated a child 7 years, 5 nonths old
and his capacity to listen, conprehend, and understand equal ed 9
years, 6 nonths (PC-T. 710). Marc's ability to concentrate on
sonmething in the face of interference is roughly half the

expectation that we woul d have gi ven sonmeone who has even a



limted formal schooling background as M. Asay (PC-T. 710). He
adm ni stered a visual notor sequencing test which is the nost
sensitive to neuropsychol ogi cal inpairnent, or organicity, and
this was Marc's | owest score (PC-T. 710-11).

Dr. Crown focused on dom nant hem sphere probl ens, but Marc al so
suffers from nondom nant hem sphere problens (PC-T. 711). Marc's
nonver bal skills, acconplishing a task visually that he just
conpleted verbally, are significantly inpaired, his sensory notor
capacities are inpaired to the extent that Dr. Crown noted mld
to significant bilateral trenors (PCT. 711). Overall, Marc's
inmpairnments reflect problens in "Functional Unit 3" or "executive
functions”" (PC-T. 711). "Executive functions relate to the parts
of the brain that in layman's terns figure things out and tell us
what to do and tell us howto do them They run our thought
patterns. They run our interactions with others. They direct
our interpersonal relationships" (PCGT. 711).

Dr. Crown determned that M. Asay net the criteria for two
statutory mtigating factors: extreme nental and enotional duress
and the inability to conformhis conduct to the requirenents of
the law (PC-T. 712). Dr. Crown based this conclusion on the fact
that Marc "has consi derabl e neuropsychol ogi cal inpairnment which

deprives himof the ability to figure things out" and results
in arriving at erroneous conclusions (PCT. 712-13). "In
addition, stress and | ack of structure exaserbate [sic] the
situation, making it nore difficult for himto figure things out,

to get a clear picture. Not only does stress do this, but also



drugs or al cohol also have a significant effect on this
processing" (PC-T. 713). The first part of Marc's brain to
deteriorate was the frontal |obe, which controls enotions,
concentration, attention, nental flexibility, reasoning, and
judgnment (PC-T. 713). The frontal area of Marc's brain is
"inpaired even in the best of circunstances and in the worst of
ci rcunstances an unstructured, stressed environment with
exposures to substances, alcohol and drugs, it would be worse"
(PCG-T. 713). As a result of Marc's frontal |obe damage his
capacities are significantly dimnished (PCT. 713). Marc's
neur opsychol ogi cal inpairnment is significant and "provides
regul ar distortions in his perception of the world and his
ability to deal with it" (PCT. 719). These inpairnents existed

at the time of the offense (PC-T. 722-23). There was nothing in

Marc's records that "suggest any form of neuropsychol ogi cal

conprom se since he has been incarcerated" (PC-T. 723)(enphasis

added). Several aspects of Marc's |ife supported his test results
and buttressed the findings. For exanple, Dr. Crown testified
that the background material he was provided indicated Marc had a
problemw th huffing inhalants, which is significant in terns of
organic brain damage (PC-T. 706). Another inportant aspect of
Marc's life that contributed to his organic brain damage is that
as a young child he would often drink al cohol to the point of
passing out (PC-T. 720). The frontal |obe does not fully devel op
until after adol escence, therefore, "substance abuse,

particularly alcohol, which is a toxin, certainly significantly

10



relates to the test findings even standing alone" (PCT. 721).
Anot her factor contributing to Marc's neuropsychol ogi cal

i npai rment was being stung by a swarm of bees as a child, which
has a neurotoxic effect on young children. Furthernore, Marc
soiled his pants until the age of 8 or 9, a significant factor

i ndi cative of neurodevel opnental problens (PCT. 720).

On cross exam nation Dr. Crown was questioned regarding the
significance of Marc's attack by a swarm of bees in his
evaluation (PC-T. 743-44). He clarified that it was not the nost
significant factor in his evaluation and that the bee stings "in
and of itself taken in isolation" was not of mnuch inportance (PC
T. 744). The bee attack was one factor that showed Marc had been
exposed to neurotoxins at a young age (PC-T. 744). O her
neur ot oxi ns he was exposed to were the various inhalants (PCT.
745). However, no "specific substance, thing, date, or event

is causily related to M. Asay being what he is and doi ng what
he did" (PC-T. 747).

Huf fi ng i nhal ants played a role in Marc's neuropsychol ogi cal
i npai rment. Neurotoxins nove through the tenporal area of the
brain to the frontal areas and "stays there and begins to kil
brain cells" (PCT. 746). "Inhalants are neurotoxins that have a
permanent effect at the tinme of use" (PC-T. 745). Therefore, the
fact that Marc stopped huffing inhalants when he left prison
"woul d have had no effect"” (PC-T. 745). Dr. Crown was al so
gquestioned about several aspects of Marc's |ife. For exanple,

when asked whether he had inquired into his abusive chil dhood, he

11



explained that it was not inportant from a neuropsychol ogi cal
perspective (PC-T. 740) (enphasis added). Certain aspects of his
life may be inportant for a psychol ogi cal eval uation but have no
beari ng on whet her he suffers from neuropsychol ogi cal i npairnent
(PCG-T. 751-52). Dr. Crown did not reviewtrial transcripts
because the actual facts of the crine are not relevant to

neur opsychol ogi cal functioning (PC-T. 751). Additionally, Dr.
Crown did not discuss Marc's tattoos during his interview because
such details had no bearing on neuropsychol ogi cal damage (PCT.
753-54). Marc had problens wth self assessnent (PC-T. 758),
however there were no indications of malingering (PCT. 749).

Dr. Faye Sultan, a clincal psychologist, testified, as an
expert in assessnent and treatnent of victins and perpetrators of
physi cal and sexual abuse (PC-T. 783, 805-807). Dr. Sultan
exam ned M. Asay in Novenber of 1993 to determ ne whether there
wer e psychol ogi cal factors present in 1986 and 1987 t hat
i nfluenced his behavior at that time (PCT. 785-86). Dr. Sultan
met with Marc for 5 hours, conducted psychol ogical tests, and
exam ned extensive background packets (PC-T. 786)(See Defendant's
Conposi te Exhibit #4). Marc had undergone psychol ogi cal testing
before Dr. Sultan adm nistered her tests, the results fromthe
previ ous testing were roughly consistent wth her own (PCT. 787-
88). He scored in the | ow average range in intellectual capacity
(PC-T. 787). The score alone was "not particularly revealing"
(PCG-T. 787). \What was inportant was that his scores on the

subtests denonstrated wide variability between his strengths and
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weaknesses (PC-T. 787). Specifically, he scored very poorly on
his ability to concentrate, to maintain attention, to focus on a
particular task, to discrimnate against interferences, and to
stay on task (PC-T. 787-88). His overall test-taking style was
very inpulsive (PC-T. 788). "[Marc] was not able to take tine
and think through an answer"” (PC-T. 788). Hs inpulsivity |evel
was significant, which made an actual determ nation of
intellectual ability difficult (PCT. 788). |In addition to the
psychol ogi cal testing, Dr. Sultan relied on three vol unes of
background materials (PC-T. 789). Dr. Sultan reviewed school
records showing nultiple adm ssions in different schools up to
the seventh grade (PC-T. 790). Beyond the 7th grade there are no
school records because Marc did not attend often (PC-T. 790).

Dr. Sultan al so exam ned Marc's Departnent of Corrections
(DOC) Records from Texas and Florida (PC-T. 791). H's Texas
records indicated several instances where he was intoxicated by
al cohol or by "sniffing sone inhalant,” such as paint thinner or
gasoline (PC-T. 791). He was in segregation for part of 1984,
nost of 1985, and the beginning of 1986 (PC-T. 792). He
i mredi ately reached out for help when he was rel eased from
segregated housing (PCT. 792). 1In 1986, a psychologist in the
Texas DOC described Marc as a "young man who i s concerned and
frightened about his living situation” (PCT. 792). In general
popul ati on he "experienced a lot of fright and concern and asked
for help alnost imediately, and that was quite significant to ne

that he would deteriorate so quickly" (PCT. 792). In the Texas
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DOC records there are several instances where Marc was assaul ted
by other inmates (PC-T. 793). 1In 1982, he was kicked in the
testicles and hit in the jaw (PG T. 793). Another report has the
unit psychol ogi st noting that Marc grew up in prison (PCT. 793),
and a reference to black inmates attenpting to dom nate him (PC
T. 793). The Texas DOC records frame a picture of Marc's life
fromthe time he was 16 or 17 to the tine he was 20 (PC-T. 794).
Dr. Sultan testified that he was still a "very, very young man"
and was still in the process of "formng his adult personality"”
(PCG-T. 794). He was quite threatened while in prison and inhal ed
substances in a conpul sive way, which was "nuch, nuch, nuch nore
usage than the average person who woul d engage in that sort of
behavior" (PC-T. 794). Hi s behavior denonstrated a
"deteriorating psychol ogical condition or an inability to cope
wth the stresses of incarceration" (PCT. 794). He spent a
consi derabl e anobunt of tine in prison and was not able to handl e
the stress of the environment (PC-T. 794). VWhile in prison in

Fl orida, Marc was di agnosed as having a treatable nmental illness
(PCG-T. 796). Florida DOC personnel requested information about
his social history, but he was not forthcomng with his famly
history (PCGT. 796). Dr. Sultan testified that a | ack of self-
reporting is conmmon anong people with severe chil dhood abuse
histories (PC-T. 796). "There are several notations throughout

[ Fl orida DOC] records that M. Asay denies any famly history of

psychiatric problens or abuse”" (PC-T. 796). He was eventually
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di agnosed with a depressive disorder and adm ni stered anti -

depressant nedi cation, to which he responded well (PC-T. 796).
Dr. Sultan reviewed the psychol ogi cal records of Marc's

bi ol ogi cal father, Oto Asay, because Marc had contact with Oto

in his early childhood and the records were relevant in

determ ning the environnental conditions under which he was

raised during his early years (PCT. 798). Certain nental

i1l nesses are genetic and the records assisted in determ ning

whet her Marc was especially vulnerable to nental illness (PCT.

798). (Qto Asay was a serious alcoholic and suffered from

paranoid ideations (PCT. 799). QOto's father was al so a severe

al coholic who died when Oto was five years old froman al coho

rel ated disease (PC-T. 799). Dr. Sultan testified that this

information is significant because Marc is at least a third

generation alcoholic. "There is a very, very strong genetic

conponent of alcoholismand it was very significant . . . that

Mar k” Asay's grandfather and his father were both diagnosed as

havi ng al coholisni (PC-T. 799-800). In addition to being an

al coholic, Oto Asay suffered froma "deep psychol ogi ca

di sturbance" (PC-T. 798). "[OQto] is described on his first

adm ssion [to a veteran's hospital] as having hom cidal thoughts.

He i s described throughout his psychiatric records as infantile

and highly mani pul ative, as unable or unwilling to maintain

enpl oynent or support his children” (PC-T. 799). One of Oto's

"The Record on Appeal incorrectly refers to Marc Asay as
"Mar k" Asay.
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psychiatric records during this tine stated: "The patient's great
gl i bness and mani pul ative efforts give the inpression of a
character disorder; underlined grandiosity and extrene

def ensi veness nake one wonder about paranoid tendencies" (PCT.
800). In a psychological test, Oto "is described as
experiencing the world as a hard and barren place from which one
has to extricate what anyone can w thout any sense of
responsibility" (PC-T. 800). 1In the 1960s Oto suffered from
paranoi d delusions. Oto was "di agnosed as having a passive
aggressive personality which is mani fested by tension,
immaturity, i1nadequacy dependency, insecurity, schizoid features,
schemati c preoccupation, sexual inadequacy, persecutory tends and
saddi stic [sic] tendencies" (PC-T. 800). Oto was depressed,
drinking excessively, had suicidal thoughts and a past history of
suicide attenpts (PC-T. 801). He was taking anti-depressant and
anti-psychotic nedication (PCT. 801). Dr. Sultan expl ai ned:
"[wWhat is particularly inportant to ne is that at this point
during which M. Asay is admtted within the hospital systemthat
he is screaming and yelling at honme, that he is beating his
children with the buckle of his belt, and that he is |eaving

marks on their bodies. . . . This is the point at which Mark Asay

is born" (PC-T. 801)(enphasis added). Dr. Sultan explained the
significance of to's hospital records (PC-T. 802). Marc spent
the first five years of his life in "an environnment of extrene
chaos and violence" (PCT. 802). Oto was drunk alnost all of

the time and he was physically abusive to his children (PCT.
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802-03). Marc was in the Asay hone when Oto was the "nost
deteriorated" (PC-T. 803). During this time, Oto was
deteriorating into psychotic thinking; he was having
hal | uci nati ons and bizarre fantasies (PC-T. 803). Dr. Sultan
testified the famly conditions during Marc's formative years
"would result in [a] very severe personality disturbance" (PCT.
804) .

Dr. Sultan spent 5 hours interview ng Marc Asay (PC-T. 810).
Most of this tine was spent discussing his childhood history (PC
T. 810). However, he was very hesitant to speak about his
chi | dhood experiences. Dr. Sutlan testified that one of the
reasons obtaining records is so inportant is that based on her
know edge of the materials contained in the background packets,
she was "able to poke and prod quite a bit", eventually Mrc
reluctantly discussed his chil dhood; although, he was still very
guarded in his description of his childhood experiences (PCT.
810-11). He acknow edged there was sone physical abuse, but he
mnimzed the extent of the abuse (PC-T. 812). He described
himself as a "very lonely boy who basically hid under the house
and kept his toys under the house, and tried to spend as much
tinme away fromthe house as he could" (PC-T. 812). Marc admtted
being raped for the first time when he was ten or el even years
old (PCT. 812). Around the sane tinme Marc started havi ng sex
with older nen for noney (PC-T. 813). Marc becane very confused
about his sexual activity. He knew that he was being exploited

by ol der men who woul d have sex with him but he was unsure of
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his role in these encounters (PC-T. 812-13). Dr. Sultan
testified that at this point in his Iife Marc "thought his
pattern was set for life" (PCT. 813). Dr. Sultan also reviewed
affidavits fromMarc's famly nenbers (PC-T. 813)(See Defendant's
Conposite Exhibit #4, at tab 18). Dr. Sultan testified that
there was sone disparity regarding the extent of abuse Marc
reported in the household and that which his famly nenbers
relayed (PC-T. 813-14). Dr. Sultan explained that "[v]ery often
the nost intense victimof abuse or neglect . . . is the |east
accurate reporter of the abuse."™ Severe abuse survivors often
beconme protective of their abusers, therefore, the disparity
between Marc's self-reporting and the famly nenbers description
of the abuse did not strike Dr. Sultan as unusual (PC-T. 814).
Fromfamly affidavits Dr. Sultan |l earned that Marc was an
unwanted child and this was "a constant fact of daily life" (PC
T. 814). Hitting, beating, and cursing was part of day-to-day
life in his household (PC-T. 814). Marc's stepfather, Harry
Baungartener, adm nistered terrible and extensive beatings on his
stepchildren. "Most of the children described his treatnent of
themas torture" (PC-T. 814). There are reports of Harry

poi nting guns at the children (PC-T. 816). Harry also beat the
children with a board or with his belt until he was physically
too tired to continue the beatings (PC-T. 816). Marc's nother
reported that for 30 days in a row Harry would lie Marc across
two chairs and beat himwith a board all over his body (PCT.

816). The children were deprived of food, the refrigerator in
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their hone was padl ocked, their stepfather counted the pieces of
bread, if the children took any they were beaten (PC-T. 814-815).
The background materials revealed that Marc's sisters were
sexual |y abused by Oto as well as Harry (PC-T. 815). Wen
Marc's sister told their nother, Veronica, about the sexual
abuse, Veronica told her that "she should kill herself so that
her step-father could no | onger harmher." H s nother was
extrenmely mani pul ative and Marc was especially vulnerable to his
nmot her' s mani pul ati on because "he struggl ed the hardest of al
the children for her |ove and approval"™ (PC-T. 816). Marc's
not her exploited himin many ways. She allowed himto be
expl oited by ol der nen because he gave her the noney that the nen
gave himfor sexual favors (PC-T. 816). Al of the children were
"critically injured from having been exposed to the chil dhood
envi ronnment they were exposed to, and they all view Mark Asay's
injuries as the nost severe" (PC-T. 817). Dr. Sultan testified
t hat anong the abuse survivors she evaluated, Marc's abuse
ranked anong the nost severe. Wen asked how she woul d rank the
pervasi veness of the abuse he suffered Dr. Sultan replied:

When abuse takes one form sonetines the individual has

a chance to devel ope [sic] coping skills, adaptive

skills in other arenas. In M. Asay's case, the abuse

that we are tal king about is enotional abuse, sexual

abuse, physical abuse, w tnessing physical violence

toward his siblings, wtnesses physical abuse of his

nmot her, w tnessing sexual abuse of his sisters; that

conbi nati on of abuse coupled with all of the abuse that

he experienced outside of his honme in ternms of being

sexual Iy expl oi ted by nei ghborhood nen and ol der boys

woul d make the abuse he experienced extrenely

pervasive, perhaps in the highest five percent of the
cases that | have revi ewed.
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(PCG-T. 822) (enphasis added).

Dr. Sultan's evaluation of Marc reveal ed | ong-standi ng
mental health inpairnents that, to a reasonabl e degree of
psychol ogi cal certainty, existed at the tinme of the offense in
1987 (PC-T. 817). At the time of the offense, Marc suffered
"from both organi c and psychol ogi cal di sturbance that was
significant and debilitating" (PC-T. 818). Dr. Sultan believed
that "for psychol ogi cal and for organic reason [Marc] was unable
to conformhis conduct to the standards of the |aw' (PC-T. 818).
Dr. Sultan al so established the foll owi ng non-statutory
mtigating factors: "M . Asay was the victimof severe chil dhood
enotional, physical and sexual abuse. M. Asay has an extensive
hi story of alcoholism M. Asay suffers from organi c damage,
brain damage that may significantly influence his capacity for
j udgenent [sic] and for reasoning"” (PC-T. 819).

On cross examnation Dr. Sultan was asked if, from her
reading of Marc's DOC records, she was aware of incidents where
he was the aggressor (PC-T. 829-30). Dr. Sultan was aware of
Marc's huffing and did renmenber non-violent incidents he
initiated, however, there were no records indicating that he was
the aggressor in any violent altercation in which he was invol ved
(PC-T. 830-31). Dr. Sultan explained that nany of the reports
indicate that he was a participant but did not indicate that he
was the aggressor (PC-T. 830). Dr. Sultan described a
disciplinary report "in which [Marc] is found with his pants

pul | ed down bel ow his knees and there is an ol der, |arger man on
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top of himand . . ." at which point the attorney general
interrupted her testinmony (PC-T. 830). Wen asked whet her she
was aware of the circunstances of the crime, Dr. Sultan stated
t hat she had revi ewed incident accounts and DOC records that
detailed the offense (PC-T. 834-35). Dr. Sultan testified that
while Marc suffers froma psychol ogical disability and al so an
organic condition that causes cognitive disability, he is capable
of planning, however, Dr. Sultan clarified this by stating "
woul d need to know what kind of plan you're tal king about or what
ki nd of goal you're asking about achieving”" (PC-T. 835). Wen
asked whether Marc's inpairnent "ebbs and flows,” Dr. Sultan
expl ained that his organic inpairnment is permanent, but that his
behavi or may vary dependi ng upon his psychol ogi cal conditions
(PC-T. 840-41). Dr. Sultan was aware of many specifics of the
trial and the facts of the case (PC-T. 835, 841-42). Dr. Sultan
bel i eved that neuropsychol ogi cal exans shoul d take into account
outside factors, but that the normis that those factors are not
taken into consideration in a neuropsychol ogi cal eval uation (PC
T. 847). A neuropsychologist's job is to determ ne whet her areas
of the brain are "injured or disturbed or mal functioned" (PCT.
846). (Organic damage to the brain is cellular and exists
regardl ess of his psychol ogical condition (PCT. 841).

During a court inquiry, Dr. Sultan was asked about Marc's
menory up to the tinme he was five (PC-T. 856). Dr. Sultan
testified that he never specifically told her that he did not

have any nenories before the age of five; "[Marc] sinply was not
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able to recount to ne any of his life with his biological father"
(PC-T. 856). When asked whether he could renenber an attack by a
swar m of bees when he was three years old, Dr. Sultan stated:
"It's possible that M. Asay could have renenbered an
extraordinary traumatic event |like the one that you are
describing which he didn't tell ne about and not really have
remenbered anything or chose to tell nme anything about his
relationship with his biological father" (PCT. 857). On further
redirect examnation Dr. Sultan acknow edged that he coul d have

| earned of the incident fromhis siblings (PCT. 857).

Marc's ol der brother, Joseph Asay, grew up in the sane
household with Marc. Joseph described their stepfather, Harry, a
man that could be set off by anything and that he hit and ki cked
the boys in the head or "wherever he nmade contact"” (PC-T. 860-
61). Harry's weapon of choice was "a two by four if possible"
(PC-T. 860). Joseph testified that Harry had a drinking probl em
and becane nore violent when he drank (PC-T. 861). The boys'
encounters with Harry ranged from punchings to beatings to Harry
pul ling a gun on Joseph when Joseph did not clean Harry's
chickens (PC-T.861-62). Joseph testified that their nother was
t he sane kind of parent that Harry was, except "she didn't hit us
wi th boards or nothing" (PC-T. 863-64). Instead Marc's not her
smacked, hollered, and cursed them (PC-T. 864). Harry along with
Marc's not her called the boys "every nane fromson of a bitch to
bastard . . . notherfucker, everything, any nanme you can think

of" (PC-T. 885). The only reason Marc's nother wanted her
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children living with her was for child support that Gtto sent.
However, the children never saw any of it (PC-T. 884). Marc's
not her used the noney to support herself and Harry (PC-T. 884).
The children were given beans and rice while the adults ate

st eak, chicken, or whatever they wanted (PC-T. 864). Joseph
descri bed how Harry kept a lock on the refrigerator, the children
were forbidden fromgetting a bite to eat when they felt hungry.
If they did manage to get food w thout perm ssion, they were
beaten (PC-T. 864). \When Harry got in trouble with the law the
famly took a trip west to evade the F.B.I. (PC-T. 862-63). The
F.B.1. caught up with himin Cklahoma Cty, the famly went to
Jacksonville and Harry turned hinself in (PC-T. 863). Wen Harry
| eft prison he noved back in with the famly (PC-T. 866). He
still had a drinking problem was stopped for one too many DU 's
and the famly went on the run again so Harry's parol e woul d not
be revoked (PC-T. 867). Joseph explained how the famly wound up
in Georgia, Harry becane very sick, and when Harry was sick he
was even nore violent. "Harry was very violent, period. Harry
drank every day of his life . . . in a sense it was his way of
maki ng us hate himso we didn't feel sorry for himwhen he died"
(PC-T. 865-66). Joseph testified: "I didn't |like the man
because of how nean he was. WMatter of fact, | hated hint (PCT.
866). Wiile in Georgia, the famly lived in a neighborhood where
i f sonmebody "wanted sonething, they had to steal it

Joseph started stealing while they there and continued to do so

until Harry reported himto the authorities (PC-T. 868). Marc's
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si blings Robbie and Shari also started stealing at this tine.
While Marc was very young, he was taken along for the ride (PCT.
869). Joseph testified that sonetines their parents knew t hat
they were stealing and "it didn't bother them (PC-T. 869).
Marc's not her divorced Harry, and Marc, his nother, Joseph, and
Robbi e noved to back to Jacksonville (PC-T. 869). Their nother
provi ded no discipline for the boys and the boys ran the streets
(PC-T. 870). At the age of 12 Marc began drinking heavily and
doi ng drugs (PC-T. 874). The boys began hustling and engaging in
sexual activities for noney. A friend of Joseph's introduced
themto older nen and the nen "would take us to parties and get
us high and drunk and in exchange, we'd let them do oral sex on
us" (PC-T. 871). Marc was only twelve years old when this began
and this behavior continued until he went to prison (PC-T. 871).
Despite this early exploitation, on cross exam nation, Joseph
testified that Marc did not have any negative feelings about gay
men, if fact, his best friend was gay (PC-T. 896-97). The Asay
children received no guidance at hone during this tine. The boys
were not going to school and no one supervised them (PCT. 871-
72). Marc's nother knew that he was becom ng a nmale prostitute
at the age of 12, yet she never tried to stop himor even tel

hi m what he was doi ng was inproper (PC-T. 872). Besides the

ol der nmen that would pay Marc for sex, the only friends he had
were thieves (PC-T. 873). The boys would steal anything that
their friends lined up or "anything that wasn't tied down" (PCT.

873). Wien Joseph turned 18, he had Marc confess to crines that
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Joseph had comm tted because Marc was still a juvenile (PCT.
874-875). Marc's nother never tried to intervene and teach her
children to be law abiding citizens (PC-T. 873-74). In fact,
Marc's nother held the noney the boys made from stealing (PCT.
873). Wen asked if his nother ever tried to stop him Joseph
responded: "Mama never tried to stop us fromnothing. | nean,
she didn't go right out and say get that for ne, but she never
cared what us kids did. You know, | don't know what mama's
problemwas . . . W just did what we wanted to do" (PC-T. 874).
When asked why Marc turned out the way he did, Joseph responded:
"He didn't have the proper home. He didn't have the proper |ove
(PC-T. 880). Marc never had anybody to protect himfrom
the viol ence and abuse in his hone or to steer himin the right
direction (PCT. 878). "The people we hung around wth were not
good people. W just had nobody to show us, you know, and Mark
just wasn't dealt a fair hand in life. | wasn't either, but
sonebody picked nme up out of the gutter, and that's what Mark
needed as well" (PC-T. 881). Joseph admtted he had nmany
problenms with the law, and the only reason, in his opinion, he
was not where Marc is today is because he net his wife (PCT.
877-78). Joseph felt that if Marc woul d have had a positive
influence in his life he would not have turned out the way he did
(PC-T. 878) The influence that Marc did have in his life was his
girlfriend Beth, a prostitute who encouraged Marc's drug habit
(PCG-T. 879). Joseph visited Marc while he was incarcerated in

Texas and | earned that he had been beaten by inmates and had his
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teeth knocked out (PC-T. 876). After Marc got out of prison,
Joseph tried to help him Joseph had strai ghtened out his own
life and thought he m ght be able to show Marc the "good road"
(PC-T. 876). \When asked what happened, Joseph responded

"sonet hing went wong", he tried to get Marc help fromhis parole
of ficer, however the parole officer sinply ignored Joseph's plea
for help and once again Marc was left to his own devices with
nobody to offer guidance or control (PC-T. 876-877). Joseph was
never contacted by Marc's trial lawers (PC-T. 882). If he had
been contacted in 1987, he would have testified (PCT. 882).

On cross exam nation Joseph was asked how, growing up in the
sanme househol d, he turned out differently than Marc (PC-T. 895).
Joseph admtted his own tine in jail had done a lot to straighten
hi mout and he didn't want to go back (PC-T. 895-96). However,
when asked why he had never killed anybody Joseph expl ai ned: "I
can't say that | would not kill anybody. | ain't been put in
that position yet" (PC-T. 891). Joseph explained that in the
Asay household they learned to settle things with violence or
whatever it took (PC-T. 902).

Tina Logan, Marc's ol der sister by 7 years, grew up in the
sane household (PC-T. 921-23). Tina testified that when Marc was
4 years old their nother put Oto in a nental hospital and Harry
moved in (PC-T. 924). Tina described a nan who dom nated t he
househol d and controll ed every aspect of their lives. If there
was food in the house, it was Harry's. Harry ate steak while the

children ate beans and rice. Harry placed a | ock on the
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refrigerator to keep the children out and counted each piece of
bread (PC-T. 924-25). Harry beat the children, often with a belt
(PCG-T. 925). Tina described a beating she received for breaking
a faucet: "He sent ne in the roomfor about an hour and then he
cones in and as a ten-year old, | can sit back and say was
probably 20 m nutes worth of beating. He beat ne until he could
not beat nme any nore. He was physically out of breath, and was
physically unable to beat me" (PC-T. 925-26). Harry beat the
other children in the sanme fashion and she told of Harry taking
the children into another roomand that scream ng and crying
could be heard comng out (PCT. 926). Wen Harry noved in with
the famly, Marc began soiling his pants. This continued until
Marc was 12 years old (PC-T. 939-40). Tina described Harry's
actions upon finding out that Marc had soiled his pants: "He

would rub it in his face. He would beat him He would put his

head in the toilet. | nean, there was all kinds of things that
Harry would do to him' (PC-T. 940) (enphasis added). Harry beat
the boys nore than he beat the girls and he beat Marc nore than
the ot her boys "[b]ecause Mark didn't fit his expectation of what
Mar k shoul d have been" (PC-T. 927). Tina explained that the

ot her children backed down from Harry, but Marc was young and

out spoken and hadn't |earned to back down. "The nore abuse

[ Marc] got, the nore Mark tried to fight to keep his

i ndependence, and Mark wound up getting nore and nore beatings”
(PCG-T. 939). When asked if Marc received the brunt of the

beatings fromHarry, Tina sinply replied: "Mark, yeah. Harry
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hated Mark" (PC-T. 928). Fromthe time Marc was 4, Harry called
hima thief. Harry considered Marc a thief because he ate food
that was in the house (PC-T. 927). Everything in the house was
Harry's and if they ate sonmething, it was considered stealing
(PC-T. 927). Harry would also call Marc a "son of a bitch" and a
"bastard". Marc's nother was present during the beatings, yet
did nothing to stop them (PC-T. 926). She would go into the
kitchen so she "didn't have to deal with it" (PCT. 926). Tina
testified that there was no way her nother could not have known
what was going on; "there were screans begging himto stop" (PC
T. 926-27). Harry's abuse al so consisted of sexually nolesting
Tina (PCT. 928). Harry's sexual abuse began when she was 10
years old and continued until she got married and noved out of

t he house at age 14 (PC-T. 928-29). \Wen she told her nother
about the abuse her nother did nothing. Tina explained "[our
nother] told me it was the way | dressed and | deserved what ever
| got" (PC-T. 929). Tina described the violence in the Asay hone
to be as common as Harry beating their nother in front of the
children for sonmething as mnor as a frying pan being dirty (PC
T. 929). Marc's nother then turned her anger on the children.
Tina recall ed that when her brother Joey had taken 20 cents from
her brother, their nother lined up Tina, Joey, and Dee and beat
them "one right after the other”" (PC-T. 930). Tina finally told
their nother that she took the 20 cents so their nother would
stop the beating (PC-T. 930). Wien Harry becane sick he took the
famly for atrip west (PCT. 932). Harry was dying of enphysema
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but he lived | onger than expected and suffered (PC-T. 932-33).
Tina explained that the "nore he suffered, the nore he nmade us
suffer” (PC-T. 933). Harry ordered the children to enjoy the
trip; if they didn't they were beaten (PC-T. 931). Towards the
end of the trip, Harry proclained that "he was going to nake [the
children] hate himbefore he died" (PCT. 933). Wen asked if
she hated Harry, Tina responded: "Oh, yes | did. Definitely I
hated him (PC-T. 933). Wile the famly was out west Harry ran
up thousands of dollars on a credit card and the F.B.I. was

| ooking for him(PCT. 933). Harry used Marc's nanme, who was
only 6 years old, and thought because he was dyi ng nobody woul d
be responsible for his debts (PC-T. 933-34). Harry turned
himself in and went to prison for a year, he returned with his
severe drinking problemand things went back to the way they were
(PCG-T. 934-35). Harry drank every day or at |east every other
day and was even nore verbally and physically abusive (PCT. 935-
36). \When Marc returned frominprisonnment in Texas, Tina noticed
a drastic change (PC-T. 936). He had al ways been a kid at heart,
but when he cane honme from Texas he was hardened and very angry
(PCG-T. 936). His tinme in the Texas prison coupled with his
househol d environnment of abuse, conpletely absent of any sort of
affection, (PC-T. 930) had finally taken its toll. Marc never
had anybody to protect himfromthe abuse he received so he

| earned to react to situations the sanme way Harry did (PCT.

931). "He would fight out and | ose control the same way Harry

and mama did" (PC-T. 931). He was drinking heavily, taking
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drugs, and spiraling out of control (PC-T. 936). Nobody reached
out to try and help him (PCT. 937). Wen Marc returned from
Texas their nother "wanted himto nmake everything in her life
right as far as noneyw se, as far as us kids |oving her again, as
far as fixing her house, as far as everything. Mk was
responsible for mama" (PC-T. 938). Wen asked if this was a | ot
of pressure for Marc to be under, Tina replied: "OCh, yes. Yes,
it is. | nean, he can't nake us | ove her again. There is

not hing he can do in his life to nmake us | ove her again. The
hatred | have for ny nother, he can't change, but he tried. The
hatred all of us have for her, he can't change, but he tried.

And when he tried and couldn't do it, he felt like he was a
failure. So he'd get drunk and abusive to try to nake things
right and he couldn't" (PC-T. 938). Wen asked how she grew up
in the sanme household as Marc but nmanaged not to wind up on death
row, Tina stated that she had turned her anger on herself. She
tried to conmt suicide four times (PC-T. 942). The last tinme
Tina tried to commt suicide she tried to contact Marc "[b] ecause
he was the one who would know how | was feeling" (PC-T. 943).

The lower court then limted Tina's testinony regarding her first
suicide attenpt (PC-T. 946-50). Tina testified that the one
person to blame for all the pain and hurt in their household was

their nother (PC-T. 944). \Wen asked how she felt about her

not her, Tina said: "I hate ny nother. | hate what she's |et
happen to ne. | hate what she's done to ne. | deal with it
every week in counseling. | hate her. | hate her" (PC-T. 941-
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42). Tina attenpted to contact Marc's trial lawer and left a
message for him Neverthel ess, she never heard from Marc's

| awyer (PC-T. 944-45). She would have testified in 1987, had she
been asked (PC-T. 944-45).

Eudene Mary Fox (Dee) testified to being Marc's ol der sister
by 10 years (PC-T. 964). Dee lived with her father, Frank Lear,
until she was 12, when she noved in wth her nother and all of
the children were living in the household at this tinme (PCT.
964). The lower court |limted Dee's testinony to a very narrow
time period. (PCT. 965-67). Dee returned to her father's house
when she was 15, however, the court would not allow her to
expl ain why she had to | eave her nother's house (PC-T. 971).
Wiile Dee lived with her nother, Qto lived in the house and he
never showed any affection toward his boys. Dee and her sister
Goria were the primary caretakers of Marc (PC-T. 969). It was
very difficult for her to care for 5 small children. Her nother
never gave her guidance on how to raise them (PCT. 973). Marc's
mother did very little to take care of him (PCT. 969). Dee was
never contacted in 1987 to testify at Marc's trial (PCT. 976).

G oria Dean, Marc's ol der sister by 14 years, testified she
al so grew up in the sanme household (PC-T. 980-81). doria was
Marc's primary caretaker when he was born because their nother
"didn't want nothing to do with himwhen he was born" (PCT.

982). For the first 4 years of Marc's life his nother never took
care of him Goria did (PCT. 983). WMarc's nother woul d,

however, provide the discipline in the house and would often whip
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himwith a belt (PCT. 985). The lower court limted Goria's
testinmony regarding the treatnment Marc received when he was born
(PC-T. 981-82). According to Goria, Oto "left the house often
because . . whenever things got too nmuch for himor he got caught
doi ng sonet hing he shoul dn't have been doing, he had a very bad
habit of just up and di sappearing and two or three weeks | ater he
m ght call home and say, I"'min a VA hospital . . ." (PCT. 986).
Wen Oto left the house Marc's nother became nore hateful.
Marc's nother "liked to date and she did" (PC-T. 986). Wen Oto
was away she brought home nen that she dated (PC-T. 987).

However, the |ower court ruled that the testinony regardi ng how
Marc' s not her changed when Oto left was irrel evant and struck
the testinmony (PC-T. 986). Goria witnessed her nother beat Marc
(PC-T. 988). As Marc got older his nother turned the beatings
over to Harry and the beatings worsened. Marc received the brunt
of Harry's beatings because Harry didn't |like him (PCT. 988-89).
The |l ower court prohibited Goria fromtestifying about the

beati ngs she received (PC-T. 985). Wen asked why Harry didn't
like Marc, Goria responded: "I don't knowif it was because he
was little or he had problens when he was little controlling his
bowel s and things like that, and Harry didn't like that. He

al ways t hought he could [control his bowels] if he wanted to"

(PC-T. 889). When Marc would soil his pants Harry would w pe his

face in it and make himgo clean his pants" (PCT. 990) (enphasis

added). As the boys got ol der Harry got rougher (PCT. 990).

Goria testified that Harry "punched one brother in the nouth
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he' s whi pped Joey, he's whi pped Robby, he's whi pped Mark."
(PCG-T. 990.) Harry was a very heavy drinker who becane nore
vi ol ent when he drank, (PC-T. 990) and becanme even nore viol ent
when he di scovered he was dying. Harry wanted "to nake everybody
hat e hi m because he knew he was dying, and he didn't want anybody
to mourn himwhen he died . . . [Harry] did everything in his
power to our famly to make us hate him And he told us that.
He said, | want you to hate me. |I'mdoing this so you will hate
me . . ." (PCT. 990-91). Harry and Marc's nother fought a lot in
front of Marc and threw things at each other (PC-T. 995-96). The
vi ol ence was pervasive (PC-T. 998). doria testified: "[t]here
was a lot of [violence], all the time fromthe tinme | can
remenber” (PC-T. 998). Neither Harry, Oto, or Marc's nother
provided himw th any enotional support (PCT. 992-93). Wen
asked why she did not end up on death row, G oria stated:
"Because | mght as well be there. 1've got plenty of scars from
nmy chil dhood fromny father and ny nother. And if | would have
done what | told ny father I was going to do to himone tine, |
think I would be sitting right there with Mark" (PC-T. 997).
M. David never contacted her before Marc's trial in 1987, and
that if she had been asked she woul d have testified (PCT. 998-
99) .

Robbi e Asay testified at the evidentiary hearing to being

Marc's ol der brother and that they grew up in the same househol d.
Harry was very abusive (PC-T. 1005). "He'd beat us a lot. He'd

drink a lot. And when he got to drinking a lot, he'd beat us with
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belts" (PC-T. 1005). Harry was drunk nost of the tine and when
he was he beat the boys for no reason at all other than to beat
them (PC-T. 1006). Harry was "very crude" to everybody in the
household (PC-T. 1010). Harry woul d beat everyone, including
Marc's nother (PC-T. 1007). One tine Harry even pulled a gun on
Marc's ol der brother Joseph (PC-T. 1007-08). Like Marc's other
si blings, Robbie explained that Marc received the brunt of
Harry's abuse (PC-T. 1006). "It was one of the situations where
with a stepfather and stepson, and Harry never |iked Mark. He
was very abusive towards Mark, you know, always accusing hi m of
stealing and humliating us". Harry belittled Marc fromthe tine
he was 5 years old; "thief" was his favorite nane for Marc (PCT.
1010). The fam |y noved around quite a bit because Harry was
running fromthe law (PC-T. 1008). The famly arrived in
Jacksonville, but by this tine Harry was very sick. Wen Harry
got sick, things got worse for Marc (PC-T. 1011). Robbie
testified that when the famly noved back to Jacksonville "Harry
really got to abusing Mark real bad . . ." (PCT. 1011). The boy
Iiving next door stole things because he knew Harry woul d bl ane
Marc (PC-T. 1012). Marc was only 11 years old at the tinme (PCT.
1011). Marc didn't have any place to go to escape the violence
in the household and nobody to protect himfromthe beatings he
endured fromHarry (PC-T. 1008-11). Wen asked if their nother
had ever tried to stop Harry's abuse, Robbie answered "[i]f she
did, she would have probably got beat herself . . . how can she

stop sonmething when a man is drunk like that" (PCT. 1010-11).
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Wen Marc canme hone from Texas he had a drinking problem Robbie
expl ai ned that "he just wasn't the sanme Mark" (PC-T. 1014).
Robbi e believed that Marc had a nental probl em when he returned
from Texas (PC-T. 1014). Robbie testified that Marc drank when
he cane back from Texas and that the night of the nurders he had
taken drugs (PC-T. 1014). However, no one had ever asked him
whet her Marc had taken any drugs the night of the nurders (PCT.
1014) . 8

Post convi ction counsel then presented Johnny Sharp, an
African-American inmate who served tinme with Marc at Tonoka
Correctional Unit (PC-T. 1129-30). M. Sharp testified he and
Marc had a consensual sexual relationship (PCT. 1129-36).
Prison officials knew of the rel ationship and objected because it
was interracial, however the relationship continued (PCT. 1131-
34). On one occasion, prison officials caught them and Marc was
| ocked up, yet he still continued his relationship with M. Sharp
(PCG-T. 1134-35). M. Sharp established that Marc associated with
bl ack i nmates while he was in prison in Florida (PCT. 1130).
During the 1 year period that M. Sharp knew Marc, he estimated
that Marc had friendly relationships with approximately 150 bl ack
inmates (PC-T. 1137). M. Sharp never saw Marc denonstrate any
signs of racism (PCT. 1130).

On cross examnation M. Sharp admtted he did not see any

raci st tattoos on Marc and explained that if he had displayed a

8Robbi e Asay was present during the offenses but was not
char ged.
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raci st attitude he would have run into problenms (PCT. 1148-49).
M. Sharp testified that he had never seen himhave a
confrontation with any black inmates and that Marc seened nore at
ease around black inmates. Any racist attitude displayed by Marc
woul d have surprised M. Sharp (PC-T. 1163-64).

On redirect M. Sharp stated that he judges a man by his
conduct and Marc's conduct was not racist (PCT. 1181). He was
not hateful towards blacks or honobsexuals (PC-T. 1182). Raci st
conduct would not be consistent with M. Sharp's experiences with
him (PC-T. 1182-83). During a court inquiry M. Sharp testified
that Marc hung out with people of all races and that he didn't
express any fear of black inmates while around M. Sharp (PCT.
1194-95). M. Sharp did not observe Marc huffing any substances
(PCG-T. 1196-97). M. Sharp expl ained that he was not around him
all the tine. He was already in prison when M. Sharp arrived,
and they met 3 to 4 nonths later (PC-T. 1191, 1193). M. Sharp
testified he and Marc were primarily together when they were
engaging in their sexual relationship, occurring between 10 and
20 tinmes over the course of 1 year (PC-T. 1170). In addition to
their relationship, Marc and M. Sharp engaged in conversation
(PCG-T. 1170). M. Sharp was not contacted before Marc's trial,
and had he been asked he would have testified (PCT. 1137).

The lower court then admtted the depositions of David
Hunt er, Dougl as St ephens, and Joe Col lins.

David Hunter was Marc's cell partner at Beto One Unit, in

the Texas DOC and was Marc's good friend (PC-R 288). Conditions
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were difficult for Marc in prison (PCR 288-89). He was "a
little blond haired blue-eyed kid, really, and a | ot of people

t ook advantage of him" Because he was so young he was targeted
by other inmates. M. Hunter stated that black inmates often

pl ayed "honpbsexual ganmes"” with Marc and tried to take his noney
(PCG-R 289-90). For exanple, the black inmates in the |aundry
woul d give himextra tight clothes to wear (PC-R 291). The
harassnment Marc suffered in prison went nuch deeper than the
clothes he had to wear. Black inmates would play "grab ganes"”
with himand put their hands on himand nmess with himsexually
(PCGR 292). They also whistled at hi mwhen he was in the
hal | way and generally gave hima hard tine to try and "draw

[ Marc] out and away from everybody el se so they could do what
they wanted to do with hint (PCR 293). Marc al so had nunerous
physi cal encounters with black inmates (PCGR 293). M. Hunter
saw hi mjunped and beaten by black inmates (PCGR 293). M.
Hunt er expl ained that black inmates did "a lot of stuff to [Marc]
t hat shoul dn't have happened” (PC-R 293). This was not the
treatnment that every inmate received in prison. The black
inmates "specifically just gave [Marc] a hard time" (PCR 293).
M. Hunter tried to stay very close to Marc and protect him he
also tired to bring in other white people to protect himfromthe
abuse he received in prison (PCGR 294). Marc was approached by
di fferent organizations in prison, such as the Aryan Nation and
the Ku Klux Klan, that offered protection if Marc would join (PC

R 294-95). However, to M. Hunter's know edge, Marc never
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joined a racist organization (PCR 295). M. Hunter was aware
of Marc's tattoos but stated he never w tnessed Marc participate
in gang activities (PGR 295-97). M. Hunter testified that

al t hough the harassnment Marc received in prison did not
conpletely stop after Marc got his tattoos a | ot of the treatnent
di sappeared (PC-R 297). Marc would associate with people in
gangs, and the gangs were known for their violence (PCR 297).
This diverted attention away from Marc, or as M. Hunter stated,
"you could say [Marc] hanging around them kind of |ike took
everybody's eyes off of hinmt (PCR 297). Marc was not
aggressi ve, even though he was treated horribly in prison and the
peopl e he associated with had a reputation for being violent. He
was a "laid back person type of person"” who tried to get al ong

w th everybody (PCR 289). M. Hunter testified that he had
never witnessed Marc start a fight or take any kind of aggressive
action toward any inmate (PCR 297-98). M. Hunter w tnessed
Mar ¢ abusi ng controll ed substances "as an escape from what was
going on" (PGR 298). M. Hunter testified that they would huff
"glue, gas, paint thinner, whatever we could get our hands on"
(PCG-R 298). Their huffing eventually becane uncontroll able (PC
R 298-99). By the tine M. Hunter left Beto One Unit Marc was
conpletely consuned with huffing; he was huffing substances al
the tine, alnost every day (PCGR 299). "All [Marc] wanted was
the bag, that is all he cared about was getting that bag and
getting sonething to huff, that is all he wanted" (PC-R 300).

Marc's huffing eventually started affecting himand changed his
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attitude (PC-R 300). He "becane nore aggressive towards anybody
that wanted to nmess with him (PCR 300). He al so experienced
mood swings (PGR 300). M. Hunter described the nbod sw ngs:
"You never know what is going to happen. One mnute you are best
friends, the next mnute you are arguing and fighting, and then,
five mnutes later you are friends again" (PC-R 300). Despite
all of Marc's experiences in prison, M. Hunter never knew himto
utter disparaging racial coments or exhibit a racist attitude
(PCGR 300-01). M. Hunter testified that he was never contacted
at the time of Marc's trial, and that he would have testified if
asked (PC-R 301-02).

On cross examnation M. Hunter admtted that he had white
pride and swastika tattoos (PC-R 304). He associated with gang
menbers, but he was not a nmenber of any racist gangs (PC-R 308-
09). M. Hunter believes in segregation (PC-R 321) and has nade
racial comments (PC-R 311). However, on redirect and recross
exam nation, M. Hunter explained that he had used the sane
| anguage when tal ki ng about white i nmates that he had when he
tal ked about black inmates (PC-R 323-24).

Dougl as Stephens was al so incarcerated at the Beto One Unit
in the Texas Departnent of Corrections (Stephens Depo. 6)° M.
St ephens testified that "[i]t was all out war" between the white
inmates and the black inmates at Beto One (Stephens Depo. 7). |If

a white inmate was not a "standup white boy" then that inmate

The Stephens deposition is not paginated in the manner as
the other materials in the record on appeal.
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needed protection (Stephens Depo. 7). The weaker white innates
at Beto One "just didn't have a chance" (Stephens Depo. 7-8).

M. Stephens described Marc as a young, good | ooking, weak inmate
(St ephens Depo. 7). During his stay at Beto One, Marc was
frightened for his life; he was scared about being raped and
bei ng beaten up (Stephens Depo. 7). He was constantly harassed
by bl ack i nmates at Beto One (Stephens Depo. 8). Black innates
woul d whistle at him holler at him make sexual remarks toward
him and throw things at him (Stephens Depo. 8). M. Stephens
testified that on one occasion Marc "was beat up real bad," and

t he beating was severe enough that he should have received

medi cal attention, however, he was so scared that he would not go
to the infirmary (Stephens Depo. 8). After Marc was beaten up,

M. Stephens told himthat the Aryan Brotherhood, of which M.

St ephens was a nenber, would provide him protection (Stephens
Depo. 9). M. Stephens enphasized that he offered Marc
protection, not the Aryan Brotherhood (Stephens Depo. 13). The
Aryan Brotherhood did not want to offer Marc protection because
Marc woul d not prove hinself. M. Stephens stated: "I seen Mark
get in a fight, but all he done was protect hisself [sic]. He
wouldn't initiate. And that's what the Brotherhood requires, |
mean, for you to stand up and do what you got to do, and Mark
woul dn't do that. | don't know what it was about the little
dude, man. | just felt sorry for hinl (Stephens Depo. 13-14).
Even though Marc did not becone a nenber of the Aryan Brotherhood

(St ephens Depo. 12-13) he did receive protection, but he had to
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stop associating with black i nmates (Stephens Depo. 9). M.

St ephens stated: "Mark, he wanted to get along with everybody,
but when [the Aryan Brotherhood] protects sonebody, you can't do
that. . . | had a hard time convincing Mark of that." M.

St ephens al so talked Marc into letting hinself be tattooed

(St ephens Depo. 10). WM. Stephens testified that he put the
tattoos on himso that everybody would know t hat he had
protection, however, he did not put the Aryan Brotherhood patch,
a synbol of nenbership, on him (Stephens Depo. 10). Marc was
still occasionally harassed by black inmates after he was
tattooed (Stephens Depo. 11). Marc would want to talk to the

bl ack i nmates and work out their differences through nonvi ol ent
means, but because he was receiving protection he was not
supposed to talk with black i nmates (Stephens Depo. 11). M.

St ephens stated, "we took over then because we had done put the
word out that . . . nobody was going to nmess with Mark (Stephens
Depo. 11). M. Stephens witnessed Marc huffing inhalants while he
was in Beto One (Stephens Depo. 11). He would huff "paint, glue,
anything he could get a hit of" to escape fromthe reality of
what his |ife had becone in Beto One (Stephens Depo. 11-12). For
a three to four nonth period he would huff inhalants every day
and woul d often pass out (Stephens Depo. 12). For exanple, once
when Marc was m xi ng cenent, other workers found himpassed out
fromhuffing inhalants in the cenent shed (Stephens Depo. 12).

He was eventually transferred to another job so he would not be

around inhal ants (Stephens Depo. 12-13). Nobody could get Marc
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to stop huffing and when he was transferred he woul d get other
people to bring inhalants to him(Stephens Depo. 13).

On cross exam nation M. Stephens testified that he
wi t nessed bl ack i nmates nmake sexual remarks and harass Marc
(St ephens Depo. 19-20). M. Stephens testified that he, hinself,
bel onged to the Aryan Brot herhood and had an Aryan Brot her hood
and other racial tattoos (Stephens Depo. 15). M. Stephens
admtted that he used di sparagi ng remarks when di scussing the
bl ack i nmates at Beto One (Stephens Depo. 19). M. Stephens
heard Marc use di sparaging remarks on occasion, but testified
that he didn't like to refer to blacks in a derogatory manner
because it "didn't do nothing but cause trouble" (Stephens Depo.
20) .

Joe Collins met Marc Asay when he was a psychol ogi st at the
Beto One Unit (PC-R 335). When Marc first came to the prison he
sent a request to talk with M. Collins, and even though he had
no di agnosable nental illnesses at the tinme, he was afraid and
was having trouble with other prisoners (PGR 337). He was a
frail, good-Ilooking kid who was not aggressive (PC-R 337-38).
The prison was full of predators and Marc needed help (PCR
338). When Marc was in prison the racial tensions were high and
gang activity was creating real problens in the prison (PCGR
338). M. Collins and Marc spoke several tinmes because Marc was
havi ng problens with black inmates in prison, (PCR 339) and
t hese problens occurred on several occasions (PC-R 340). After

one such occasion Marc cane to see M. Collins and he had "been
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severely beaten; really as good a whooping as |I've seen." He
"was bl ack, blue, eye was cut, lip was cut, he'd really been
beaten; and he told nme that this was done by bl ack i nmates" (PC
R 340). WMarc did not initiate confrontations with the bl ack
inmates, Marc's conflicts "were just troubles that he had from
the normal predators in the black popul ation that wanted his
money, his shoes, his body, so forth" (PCR 340). To protect
hi msel f fromthe abuse he received in prison, he "aligned hinself
wi th some of the stronger, stand-up white boys" (PC-R 341).
However, he was not a gang nenber and he did not participate in
gang activity (PCR 341). M. Collins explained that Marc was a
good prisoner and was not a disciplinary problem (PC R 340).
Marc "just wanted to nake it" (PC-R 340). He described Marc as
"a prisoner that stood out in nmy mnd as soneone who was j ust
trying to make it in our system soneone conscientious, sonmeone
that | had sort of adopted, soneone that |I'd hel ped and becane
associated wth professionally. This probably happened | ess that
five times in nmy career"” (PC-R 363). Marc was a chronic inhal ant
abuser while he was in prison; it "was a vice that he couldn't
resist" (PCGR 341-42). WM. Collins, as a psychol ogi st, and
| ater as assistant warden, was in the infirmary often and had
access to Marc's records (PCGR 342). There were several entries
in Marc's psychiatric record concerning his inhalant abuse (PC R
342).

On cross examnation M. Collins testified that he usually

saw Marc two to three tinmes a week (PC-T. 345). He renenbered
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Mar ¢ because he was one of the few prisoners that stood out in
his mnd (PCR 347). \Wen asked if Marc got along with the
black inmates, M. Collins stated that it wasn't a matter of
getting along; Marc was afraid (PCGR 349-50). M. Collins also
remenbered that he "was an inhal ant abuser, and when he coul d get
sonething to inhale, to get high, he would do that" (PCR 356).
M. Collins stated that at the tine of Marc's trial his records
were retired, and once Marc was out of the system he woul d not
have had access to his records (PCR 361-62). M. Collins stated
that he was not contacted at the tinme of Marc's trial and he
woul d have testified (PCR 342).

Post convi ction counsel rested (PC-T. 1206). The testinony
col l ateral counsel presented went unrefuted, as the State did not
present any w tnesses (PC-T. 1206). The only evidence the State
admtted was Dr. Janes Vallely's report and notes (PC- T 643-47)
and Thonmas Gross' sworn statenent, deposition, and trial
testinmony (PC-T. 1090-91).10

Witten closing argunents were submtted and the | ower court
entered its Order Denying Mdtion for Postconviction Mtion on
April 23, 1997 (PC-R 262-75).

SUMMARY OF THE ARGUMENT

Marc Asay was an unwanted, unloved child who was brutally
physically and enotionally abused. As a child, Marc had his

faced rubbed in his own excrenent as punishnent for soiling his

Al t hough Thomas Gross' statenent, deposition, and trial
testinmony was taken into evidence, it was introduced through
proffer (PCT. 1091).
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pants. As a preteen, Marc was used by older nmen for sex. As a
young adult he suffered brutality in the Texas prison system As
a defendant in the judicial system he was denied rudi nentary
constitutional rights to which he was entitled. The |ower
court's bias against M. Asay prevented himfromreceiving a fair
trial, sentencing and postconviction proceedi ng. The | ower
court's bias infected Marc's trial, sentencing, and the instant
proceedi ngs. At the evidentiary hearing the |l ower court refused
to hear critical testinmony. Wen the |ower court did allow
testinmony, its presentation was |limted. The |lower court also
erroneously summarily denied many of M. Asay's postconviction
clains. M. Asay was al so denied the effective assistance of
counsel during both the guilt and penalty phase of his trial.
ARGUMENT I

MR. ASAY WAS DENIED A FAIR AND IMPARTIAL TRIBUNAL

THROUGHOUT HIS PROCEEDINGS IN VIOLATION OF HIS DUE

PROCESS RIGHTS. HE HAS BEEN DENIED HIS RIGHTS TO A

FULL AND FAIR ADVERSARIAL TESTING AND HIS RIGHTS UNDER

THE SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO THE

UNITED STATES CONSTITUTION AND CORRESPONDING FLORIDA

LAW.

A. The Lower Court's Order Denying Motion for Post-Conviction
Relief should be reversed and the matter remanded for a new
evidentiary hearing because the lower court erroneously
denied Mr. Asay's legally sufficient motion to disqualify
Judge Haddock from the 3.850 proceeding.

Judge L. P. Haddock presided over M. Asay's trial and

post convi ction proceedings. Prior to M. Asay's evidentiary

hearing col |l ateral counsel filed a Motion to Disqualify Judge

(PGR 75). Collateral counsel detailed the grounds for

di squalification, one of which occurred during jury sel ection,
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due to the follow ng exchange that took place between the state
attorney, a venireperson, and Judge Haddock:
MR de la RIONDA: Wuld you follow the law? If you

didn't find any aggravating factors which woul d deal
the the nerit of the death penalty, could you sentence

-- say, |'"'mnot recommendi ng death, if there was not
aggravating factors whatsoever, in accordance with the
jury's --

* k%

A VENI REMAN:  Again, | haven't heard what's been said
yet, but again, as | say, | guess | have such strong
feelings about it, if |I feel like it's preneditated, |
just don't see any reason what could be mtigating

ci rcunst ances when you preneditate it. | mean, when
you though about it at the tinme and went out -- | nean,
| understand there can be a great deal going on through
a person's mnd, but if you have tinme to think about
sonething like this, you realize howwong it is, and
that it's not your responsibility to take this life,
and there are other ways to solve problens -- and, |ike
| say, it's just sonmething about it, |I'mvery opposed
to, like | say, paying for sonebody to sit in a jail
and rot for years and years and years and years and
years.

* k%

(And thereupon a bench conference was had out of the hearing of
the jury as follows:)

[ JUDGE HADDOCK]: | think what we ought to do is let
himoff the jury, but put himon the Suprene Court.

(R 350-351) (enphasi s added).

The literal inport of Judge Haddock's statenent is that he,
li ke the venireman, favored the death penalty for any
prenedi tated nmurder. The venireman was renoved fromthe pane
for his inability to follow the | aw, however Judge Haddock
continued to preside over M. Asay's trial despite the fact that
he denonstrated his bias by virtually agreeing with the

venireperson in that any first degree nurder would result in the
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death penalty. This sentinent is against Florida | aw as dictated
by this Court. Judge Haddock's clear bias did not end with
that statenment however. Judge Haddock reiterated his bias in
favor of the death penalty (before the state rested its case):
THE COURT: The First District Court of Appeals won't
hear the appeal in this case if there is a first degree
conviction of murder, but | think that still -- find

that case for me, | haven't read it in years, this
i ssue hasn't come up in a long tine.

(R 740) (enphasi s added). Judge Haddock's comments were nmade
before the state rested its case. Judge Haddock's bias is clear.
It is well settled that the only appeals fromfirst degree nurder
convictions not heard by the district courts of appeal are those
in which the death penalty is inposed. See Fla. Stat. 921.141(4)
(1997). At that nonent, Judge Haddock exposed his predeterm ned
opinion that M. Asay's case was going to be heard by this Court,
to wit: death would be the result. Judge Haddock's st at enment
reveal ed that he had al ready determ ned that he woul d sentence
M. Asay to death before the state presented its entire case,
before M. Asay presented his case, and before the presentation
of any facts that may have mtigated the sentence. In reaching
the concl usion that death was the appropriate sentence, Judge
Haddock necessarily predeterm ned that M. Asay was guilty. M.
Asay was denied the rudinentary right to have his case heard
before a neutral, unbiased judge. Instead, Judge Haddock

determned that M. Asay was guilty and that he would sentence

M. Asay's trial attorney failed to raise this issue at
trial and was ineffective for failing to do so. See, Argunent
| V.
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himto death - shockingly, before all of the evidence was
presented. Allegations of such predeterm nations on the part of
the trial judge are legally sufficient grounds to support a

notion to disqualify. See, Ziealer v. State, 452 So. 2d 537

(Fla. 1984); Porter v. State, No. 90101, 1998 W. 716699 (Fl a.

Cct. 15, 1998).

As further grounds, M. Asay's Mtion to D squalify Judge
noted the follow ng fromthe Judge Haddock's Order of Discharge
and Paynment of Attorney's Fees, where the he concl uded:

This placed the Court in the sane position as it was
when the Defendant was first charged, and the Judge
again gave a great anount of tinme and consideration to
choi ce of counsel who had to be an attorney with

ext ensi ve knowl edge and experience and soneone willing
to represent an unsynpathetic, discordant and
uncongeni al Defendant and at the sanme tine endure the
wrath and hostility of the victims parents and friends

(PCG-R 78)(enphasis added). Judge Haddock's own words that he
| ooked hard for an attorney to represent M. Asay, whom he
descri bed as "unsynpat hetic, discordant and uncongenial"™ in and
of thensel ves was proof that Judge Haddock was bi ased agai nst M.
Asay fromthe very start.

The Motion to Disqualify Judge al so asserted ex parte
communi cation between the trial judge and M. Asay's trial
counsel. Allegations of ex parte communi cations on the part of
the trial judge are legally sufficient grounds to support a
motion to disqualify. Ex parte conmunications concerning a
matter before a court violates the concept and appearance of
inpartiality and may rise to the I evel which would require

di squalification of the judge. Love v. State, 569 So. 2d 807
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(Fla. 1st DCA 1990); Martin v. Carlton, 470 So. 2d 875 (Fla. 1st

DCA 1985). See also, The Code of Judicial Conduct, Canon
3(b)(7); Barwick v. State, 660 So. 2d 685, 692 (Fla. 1995).

Judge Haddock denied the notion stating that it was "not
legally sufficient, and states no grounds upon which recusal
shoul d or could be based.” (PC-T 84). The ultimate inquiry when
ruling upon a notion to disqualify is "whether the facts all eged

woul d pl ace a reasonably prudent person in fear of not receiving

a fair and inpartial trial." Rogers v. State, 630 So. 2d 513,
515 (Fla. 1993) (quoting Livingston v. State, 441 So. 2d 1083,

1087 (Fla. 1983)). This determ nation nmust be based solely on
the alleged facts. A judge "shall not pass on the truth of the
facts alleged.” Fla. R Jud. Admn. 2.160(f).

I n Judge Haddock's Order Determning |Issues to Be Heard at
Evidentiary Hearing, however he expanded upon his reasons for not
recusing hinmself. The judge noted that the recusal issue was
again raised in M. Asay's 3.850 notion, and stated that "the
entire theory underlying this claimis the defendant's 'belief’

t hat when the court wote the words 'victims parents and
friends', it really neant 'the defendant's famly and friends'.
Such an imagi nary, specul ative, and i ndeed preposterous

proposi tion cannot be the basis for recusal of the trial judge in
a 3.850 notion." By virtue of this statenent, Judge Haddock
addressed the truth of the allegation in the Motion to Disqualify
Judge which is inproper. These statenents in and of thensel ves

are sufficient grounds for recusal. See Cave v. State, 660 So.
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2d 705 (1995) (when a judge | ooks beyond the nere | egal
sufficiency and attenpts to refute charges, that basis al one

establ i shes grounds for disqualification); see also Leverritt &

Assoc. v. WIllianmson, 698 So. 2d 1316 (Fla. 2d DCA 1997); Edwards

v. State, 689 So. 2d 1251 (Fla. 4th DCA 1997).

The facts alleged in M. Asay's Mtion to Disqualify Judge
denonstrated that M. Asay reasonably feared that he coul d not
receive a fair evidentiary hearing fromJudge Haddock. The
Motion to Disqualify Judge shoul d have been granted. |nstead
Judge Haddock continued to preside over M. Asay's postconviction
proceedi ngs. As denonstrated in the next section, M. Asay's
fear that Judge Haddock woul d be biased and that he woul d not
receive a fair hearing cane true.

B. Judge Haddock erroneously denied Asay's 3.850 claim that he
was in fact biased against him at trial.

In M. Asay's 3.850 notion counsel raised the issue that
Judge Haddock was bi ased against M. Asay during his trial (PCT.
97-101). Unlike the standard enployed in determning a notion to
di squalify where the judge shall not pass on the truth of the
facts alleged, this claimrequired proof that the allegations
were in fact true, and that Judge Haddock was actually biased in
the underlying trial and sentencing.

Judge Haddock found the clai mwas procedurally barred (PCT.
66), even though the issue could not be raised on direct appeal
because trial counsel had not noved to recuse Judge Haddock. The
files and records in M. Asay's case by no neans show that M.
Asay was entitled to "no relief" and certainly not
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"conclusively". Hoffman v. State, 571 So. 2d 449 (Fla. 1990);

Lenon v. State, 489 So. 2d 923 (Fla. 1986). |In fact, the record

proof established through Judge Haddock's own words that he was
bi ased against M. Asay. This is why M. Asay's Mition to

Di squal i fy Judge was proper and Judge Haddock comm tted
reversible error in the first instance by refusing to grant it.
Judge Haddock repeated the error when he summarily denied M.
Asay' s postconviction claimthat he was biased. M. Asay was
entitled to show collateral proof outside the trial records as to
whet her Judge Haddock had predeterm ned his sentence and whet her
he had participated in ex parte discussions that actually biased
hi m agai nst M. Asay. Proper proof of the truth of the

al | egati ons woul d have required Judge Haddock to be a witness in
t he proceedi ngs, which was inpossible given his refusal to
disqualify hinmself. The only avenue available for raising this
claimwas in M. Asay's 3.850 notion. "In the Florida sentencing
schene, the sentencing judge serves as the ultimte factfinder.

| f the judge was not inpartial, there would be a violation of due
process. The lawis well established that a fundanental tenet of
due process is a fair and inpartial tribunal.” Porter, No.

90101, 1998 W. at *4 (quoting Marshall v. Jerrico, Inc., 446 U. S

238 (1980)). M. Asay is entitled to prove that Judge Haddock
was biased and that the bias violated his due process rights.
C. Judge Haddock's bias against Mr. Asay permeated the entire

case as reflected in Judge Haddock's Order Denying Relief on
Mr. Asay's Postconviction Motion.
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As denonstrated in sections A and B above, Judge Haddock was
bi ased against M. Asay fromjury selection through
post convi cti on proceedi ngs. Judge Haddock's bias agai nst M.
Asay is denonstrated throughout his Order Denying Mtion for
Post convi ction Relief.

Judge Haddock's Order Denying Mtion of Postconviction
Rel i ef denonstrates the extent to which M. Asay was denied a
full and fair evidentiary hearing through Judge Haddock's own
words regarding M. Asay's ineffective assistance of counsel
claim

M. David is an extrenely experienced and tal ented

crimnal defense |awer who was and is well able to

wei gh the val ue of such potential testinony against the
hi gh price of |osing the second cl osing.

(PCG-R 265) (enphasi s added).

Judge Haddock vouched for M. David when he stated that M.
David is a "talented crimnal defense | awer who was and is well
able . . . ." Judges sinply are not allowed to vouch for a
wtness. M. David was a witness. Judge Haddock relied upon his
own opinion regarding M. David's talent and ability.
Consequently, M. Asay was not given a fair opportunity to
present his ineffective assistance of counsel claimbefore an
inpartial and neutral judge. Judge Haddock was under a duty to
eval uate the claimand evidence presented on the basis of 1) was
there deficient performance and 2) if so, was M. Asay
prejudi ced. Instead, Judge Haddock used his own "evi dence" that

M. David "was and is well able" and "tal ented".
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Judge Haddock's Order Denying Mtion for Postconviction
Relief further denonstrates his bias against M. Asay. In
di scussing w tness Johnny Sharp Judge Haddock st at ed:

The w tness Johnny Sharp provi ded one of the nost

bi zarre and anusi ng, al beit usel ess nonents of

courtroom experi ence that the undersigned has ever

obser ved.

(PC-R 266).

Johnny Sharp, was a witness who could have testified at
trial in order to rebut the State's theory that the of fense was
racially notivated and that M. Asay deserved death. M. Sharp
testified that he had a sexual relationship with M. Asay. Judge

Haddock described the relationship in his order as "prom scuous

and perverted" (PC-R 266)(enphasis added). Judge Haddock's
characterization of the consensual honosexual relationship
between M. Sharp and M. Asay as "perverted" goes well beyond
that of a judge deciding a case on the nerits and | aw.

Unfortunately, due to judicial bias, the Iower court's
rulings are now tainted by a cloud of inpropriety.

ARGUMENT II

MR. ASAY WAS DENIED A FULL AND FAIR EVIDENTIARY HEARING

AND THEREBY DENIED HIS RIGHTS TO DUE PROCESS AND EQUAL

PROTECTION UNDER THE FOURTEENTH AMENDMENT AS WELL AS

HIS RIGHTS UNDER THE FIFTH, SIXTH AND EIGHTH AMENDMENTS

AND CORRESPONDING FLORIDA LAW BECAUSE OF THE LOWER

COURT'S REFUSAL TO CONSIDER RELEVANT ADMISSIBLE

EVIDENCE AT MR. ASAY'S EVIDENTIARY HEARING.

Post conviction litigation is governed by principles of due

process. Teffeteller v. Dugger, 676 So. 2d 369 (Fla. 1996);

Holland v. State, 503 So. 2d 1250 (Fla. 1987). These
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constitutional principles guarantee M. Asay a right to present a

full and fair defense. See Lewis v. State 591 So. 2d 922, 925

(Fla. 1991): Roberts v. State, 510 So. 2d 885, 892 (Fla. 1987).

M. Asay was deprived of this constitutional right throughout his

evi denti ary heari ng.

A. Mr. Asay was denied a full and fair evidentiary hearing
because the lower court erred in refusing to consider the
testimony of Thomas Gross recanting his trial testimony and
alleging that the State Attorney assisted and coerced the
fabrication and presentation of false testimony.

Thomas Gross was a critical witness in the guilt phase of

M. Asay's trial. The lower court refused to allow coll ateral

counsel to present either Thomas Gross' conplete recantation of

his testinony or his allegations that the State Attorney induced
and participated in the fabrication and presentation of the

testi nony.

In his 3.850 notion M. Asay alleged that at trial the State

"cal l ed one witness whose only purpose was to portray M. Asay as

a raci st and whose testinony the State knew to be wholly false,

m sl eadi ng, and in exchange for undi scl osed benefit,” in

violation of Gglio v. United States, 405 U S. 150 (1972) and

Brady v. Maryland, 373 U. S. 83 (1963)(PC-R 140; daimXl). The

nmotion identified Gross, citing the pages of the record where he
testified. At the Huff hearing, collateral counsel specifically
mentioned the Gglio and Brady violation and stated that the

all egation was a statenent of fact which M. Asay could prove if

gi ven the opportunity (PCGR 395).
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Col | ateral counsel was never given the chance to prove G oss
lied at trial with the know edge and assi stance of the State
Attorney because the | ower court refused to grant a hearing on
this issue. Inits Oder Determning Issues to be Heard at
Evidentiary Hearing, the |lower court denied the claimstating
that it raised "issues of inflamatory and i nproper prosecutori al
argunent s and conduct," which had previously been deci ded on
direct appeal (PC-R 69; denial of claimXl). It is true that
i ssues concerning inflammtory evidence and comments were raised
on direct appeal; however, there was never an issue on direct
appeal that Gross' testinony, including the inflanmatory
comments, were false and nade with the proddi ng of the State who
knew they were fal se.

Recantations are properly presented in collateral hearings.

State v. Spaziano, 692 So. 2d 1742 (Fla. 1997). The issue

whet her Gross' testinony was false, msleading and procured in
exchange for unknown benefit was not raised on direct appeal and
was not procedurally barred. On the nerits, the allegations, if
true, constitute a due process violation of the worst kind.

Gover nment m sconduct which violates the constitutional due
process right of a defendant requires dismssal of crimnal

charges. See Anderson v. State, 574 So. 2d 87 (Fla. 1991); State

V. dosson, 462 So. 2d 1082 (Fla. 1985). Governnent m sconduct

resulting in a distortion of the fact-finding process is an

adquate ground for dismssal. State v. Nessim 587 So. 2d 1344

(Fla. 4th DCA 1991). Further, prosecutorial m sconduct occurs
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when | aw enforcenent influences, biases and injects information
into the testinony of a wwtness through its pretrial interviews.

Mat hews v. State, 44 So. 2d 664, 669 (Fla. 1950); Colenman v.

State, 491 So. 2d 1206 (Fla. 1st DCA 1986); Lee v. State, 324 So.

2d 694 (Fla. 1st DCA 1976); see also Fla. R Regulating Fla. Bar
4-3.3(a) ("A lawer shall not knowngly: . . . (4) Ofer evidence
that the | awer knows to be false. If a |lawer has offered

mat eri al evidence and conmes to know of its falsity, the | awer
shal | take reasonabl e renedi al neasures.")

At M. Asay's evidentiary hearing, collateral counsel
proffered the testinony of Thomas G oss. G oss would have
testified that M. Asay never confessed to himwhile they were in
jail together (PC-T. 1057). M. Asay showed G oss newspaper
articles and told M. Gross what the police were saying he did
(PC-T. 1057). Goss saw this as an opportunity to benefit
hi msel f, because he was facing charges. He had his attorney
contact the state attorney and relay that he had information
regarding M. Asay's case (PC-T. 1057).

Goss net wwth the state attorney, Bernie de |a R onda, and
told himwhat he had read in the articles and what information
the police had relayed to M. Asay (PC-T. 1958). M. de la
Ri onda then showed G oss pictures of M. Asay's tattoos,
specifically the white pride and swastika (PCT. 1058). & oss
and M. Asay previously discussed M. Asay's tattoos, however,

t hey never tal ked about the tattoos that M. de |a R onda pointed

out to Goss (PCT. 1058).
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M. Goss wwuld have testified that M. de |l a Ri onda hel ped
himfabricate his testinony (PC-T. 1058). M. de |la R onda
smled and w nked at M. G oss while asking him"Mark Asay told
you that he shot sonme niggers, didn't he" and "[n]Jow, you're sure
that Asay related to you that he is prejudiced, didn't he?" M.
de | a R onda enphasi zed the words "didn't he", M. Goss foll owed
his lead and replied yes (PC-T. 1058-59). M. Goss rehearsed
his testinony with the state attorney who reworded his answers so
they were nore inflammtory and damaging to M. Asay (PC-T. 1059-
60). For exanple, M. de la Rionda told Goss to |look directly
at the jury and say "Mark Asay said | shot them niggers" (PCT.
1059- 60) .

Marc Asay never confessed to Thomas Gross (PC-T. 1060). M.
Asay never even uttered a racial comment in his presence (PCT.
1060). However, Gross was facing charges and the state attorney
prom sed himthat he could get his sentence reduced (PC-T. 1060).
Therefore, Goss took advantage of M. Asay and fornmed a
partnership with the state attorney; the goal being to convict
M. Asay of first degree nmurder (PC-T. 1060).

M. Goss gave a sworn statenment in Cctober of 1987 (PCT.
1060). After giving the sworn statenent G oss decided not to
testify against M. Asay, because he knew that his statenment was
alie, and refused to give a deposition (PCT. 1060). M. de la
Ri onda then told G oss that if he did not testify willingly he
woul d force himto get on the stand and if he changed his

testi nony he woul d be prosecuted for perjury (PC-T. 1061). G oss
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felt threatened by M. de |la Rionda so he decided to testify
fal sely against M. Asay (PC-T. 1061).

Wi |l e coaching Gross' testinony, the state attorney showed
M. Goss a picture of one of the victins in M. Asay's case and
told G oss that one of the victins was shot in the chest with a
.25 caliber gun and that the bullets partially caved in the man's
chest (PC-T. 1061-62). G oss was al so shown a crinme scene photo
from anot her hom cide case M. de |l a R onda was prosecuting and
was told that the state m ght need a confession in that case (PC
T. 1062).2 M. de |la Rionda told Goss that he would try and
place G oss in a cell with the defendant fromthe other hom cide
case and that G oss should come forward, like he did in M.
Asay's case, and announce the defendant confessed to the crine
(PC-T. 1062).

At the evidentiary hearing, collateral counsel specifically
recounted Thomas G oss' allegations and asked the | ower court to
reconsider its summary denial of the claim (PCT. 477-89).
Despite hearing allegations of the worst possible type of
governmental m sconduct that coul d not have been raised on direct
appeal, the lower court refused to consider the claim (PCT.
489). The issue was not procedurally barred; accordingly, the
matter should be remanded for an evidentiary hearing on this

i ssue.

12The proffer of Thomas Gross' testinony described the crine
scene in detail (PCT. 1063). M. Asay's counsel also proffered
a drawi ng, done by M. Goss, of the crine scene (PCT. 1064,
Def ense Exhibit J).
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B. Mr. Asay was denied a full and fair evidentiary hearing
because the lower court erroneously refused to consider the
Gross recantation in connection with the claim that trial
counsel was ineffective for failing to investigate or
prepare for the examination of Thomas Gross and that
substantial evidence existed that demonstrated his testimony
was false, misleading, and unreliable.

Thomas Gross' testinony was al so relevant to the guilt phase
i neffective assistance of counsel claimthat was the subject of
the evidentiary hearing. Collateral counsel alleged that trial
counsel was ineffective for failing to investigate or prepare for
t he exam nation of M. Goss®® and substantial evidence existed
t hat denonstrated his testinony was fal se, m sleading, and
unreliable (PCR 17-18; CaimlV). M. Asay's 3.850 notion also
all eged that "[u]nder sixth amendnent principles, it matters not
whet her counsel's failing is the result of his own deficient
performance or the product of external forces which tie counsel's
hands and constrain his performance” (PCGR 102.; CaimlV).

At the evidentiary hearing, trial counsel, M. David, stated
that the "gist" of his argunent to discredit Thomas G o0ss was
that he was receiving nore for his testinony than he admtted and
"nobody does sonething for nothing" (PCT. 511). M. David al so
stated that he did not have any evidence that Thonas G o0ss
recei ved an additional benefit for his testinony or that his
testinmony was in any way untruthful.

If M. David knew that the state attorney had told G oss

what to say he would have presented that to the jury (PCT. 511-

13 Coll ateral counsel also included the nanmes of Bubba
O Quinn, Charles More, Danny More, and Robert Asay.
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12). WM. David would have informed the jury that M. de | a
Rionda told G oss it was inportant to use the word "nigger" and
to discuss M. Asay's tattoos (PC-T. 513). Most inportantly, M.
Davi d woul d have disclosed to the jury that M. de |a Ri onda made
additional promses to Goss and threatened to prosecute himfor
perjury if his testinony differed fromhis deposition (PCT. 513,
515). However, M. David could not present any of this to the
jury because the state attorney did not disclose this information
(PC-T. 511-13).

The information that the state attorney did not disclose to
M. David was critical because Gross was one of the state's nost
i nportant witnesses. The state used Gross to establish racism as
a notive and to testify that M. Asay received his tattoos in
prison (PC-T. 514). The fact that M. Asay had previously been
in prison was damaging information that M. David tried to keep
out of the trial (PCT. 514). 1In fact, one of the reasons M.
Asay did not take the stand was to keep information regarding his
prior incarceration away fromthe jury (PG T. 514).

The information the state attorney did not disclose would
have allowed M. David to effectively inpeach G oss' testinony
and woul d have benefited M. Asay's case (PC-T. 515). The
informati on woul d al so have hurt the state's case by di m nishing
M. de la Rionda's credibility (PCT. 515-16). WM. David
testified that, if the allegations against M. de |a R onda were
true, he would consider M. de |la Rionda's conduct interference

with his defense (PC-T. 517).
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I n deciding whether to allow M. G oss' testinony in
connection wth the ineffective assistance of counsel claim the
| oner court was concerned with whether state interference could
render trial counsel ineffective. After hearing argunment on the
i ssue, the lower court erroneously agreed with the state's
position that state conduct could not render counsel ineffective.

The court stated that M. Goss' testinony did not relate to "a
proper issue that could be raised under [Asay's] ineffective
assi stance of counsel claim (PCT. 1044). The lower court's
refusal to hear and consider the testinony of Thonas G 0ss was

error. Brady, 373 U. S. 83; Gaglio, 405 U. S. 150; Strickland v.

Washi ngton, 468 U. S. 668 (1984).

C. The trial court improperly quashed the subpoena duces tecum
for state attorney files that would have corroborated Thomas
Gross' testimony thereby denying Mr. Asay a full and fair
evidentiary hearing to which he is entitled.

The proffer of M. Goss' testinony showed that after

hel ping himfabricate his testinony agai nst M. Asay, the

prosecutor sought Gross' help in another nurder case. M. de la

Rionda inforned M. Gross that he was worki ng on another nurder

case where he mght need a jail house confession. He was going

to attenpt to place G-oss in the cell of the defendant and
informed Gross that he should conme forward and proclaimthat the

def endant confessed to him To aid himin this endeavor, M. de

| a Ri onda showed G oss pictures of the crinme scene. Collateral
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counsel proffered a drawi ng, done by G oss, of the crinme scene
(Defendant's Exhibit J).

At M. Asay's evidentiary hearing collateral counsel served
a subpoena duces tecumon the prosecutor to obtain records that
woul d docunment whether the crime scene G oss described exi st ed.
The State objected to the subpoena because it called for the
state attorney to testify. Wthout hearing argunment on the duces
tecum portion of the subpoena the | ower court quashed the
subpoena in its entirety (PCT. 447-76).

Col | ateral counsel filed a public records request pursuant

to Chapter 119, Florida Statutes and Brady v. Maryland, on the

Jacksonville State Attorney's Ofice (Supp. PCR 76-78). This
request asked for access to hom cide cases prosecuted or
investigated by their office between June 1, 1987 and Decenber
31, 1988. Collateral counsel sent two follow up requests, al

wi th no response (Supp. PCGR 80, 82). As the State never
responded to M. Asay's public records request, collateral
counsel filed a Motion to Conpel Disclosure of Docunents Pursuant
to Chapter 119, Florida Statutes on Septenber 3, 1996 (Supp. PC
R 72-83). The notion was never ruled upon.

On March 6, 1997 counsel filed a Mdtion to Conpel pursuant
to Chapter 119, Florida Statutes and Florida Rule of Crim nal
Procedure 3.852 (PC-R 214-24). The notion alleged that the
Jacksonville State Attorney's Ofice still had not conplied with

M. Asay's public records request. Again, this notion has never

4 Subsequent Motions to Conpel have never been rul ed upon.
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been rul ed upon. This was error and the matter shoul d be
remanded to the trial court.

The records M. Asay requested woul d have corroborated
Thomas Gross' testinony. The intimte details recounted at the
evidentiary hearing through proffer regarding the crime scene
could only have originated fromthe state attorney's office.
Yet, Thomas Gross was privy to these details. M. Asay is
entitled to these records. This Court has held that capital
post-conviction defendants are entitled to Chapter 119 records

di scl osure. Mordenti v. State, 711 So. 2d 30 (Fla. 1998);

Ventura v. State, 673 So. 2d 479 (Fla. 1996); Walton v. Dugger,

634 So. 2d 1059 (Fla. 1993); Miehleman v. Dugger, 623 So.2d 480

(Fla. 1993); State v. Kokal, 562 So. 2d 324 (Fla. 1990);
Provenzano v. Dugger, 561 So. 2d 541 (Fla. 1990). See also

Mendyk v. State, 592 So. 2d 1076 (Fla. 1992).

D. Mr. Asay was denied a full and fair evidentiary hearing
because the lower court limited the mitigation testimony.

This was error.

Al of Marc's siblings testified about the physically,
verbally, and enotionally abusive household where Marc Asay was
rai sed. Each sibling recounted simlar horrors and added sone of
their owmn. Yet, the lower court and this Court are not aware of
the full extent of the abuse Marc suffered because the | ower
court limted the mtigation testinony of Marc's siblings.

The | ower court refused to hear Tina Logan's testinony that

when she was fourteen and Marc was seven she attenpted suicide

for the first time (PC-T. 946). Harry, the childrens
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stepfather, was nolesting Tina (PCT. 947). Tina testified that
she did not know how to stop the sexual abuse and her nother
woul d not stop it, so she tried to kill herself. Despite living
in the household at the tinme, going to the hospital to visit
Tina, and Tina's testinony that Marc knew about the suicide
attenpt, the judge ruled that the testinony was irrel evant and
struck it fromthe record (PCT. 946-50).

Marc's other sister, Dee Fox, lived with her biological
father for the first years of her life. However, the | ower court
prohi bited from her recounting what her life was |ike and whet her
she had any contact with her nother during the first few years of
her life (PC-T. 965). When Dee was twelve and Marc was two, she
noved in with her nother and lived in the sane household as Marc.
Dee testified that her nother was not hone very nuch at this
time, and that Marc's biological father, Oto Asay, sexually
nmol ested her and Joria (PCT. 966). However, the | ower court
struck this testinony. Dee eventually left her nother's house
and returned to her father, however, the |ower court would not
| et her explain why she had to | eave her nother's household (PC
T. 971).

For the short period of time that Dee lived in the household
she raised Marc because their nother was never hone. Wen Marc
was a teenager he left his nother's house and resided with Dee
(PCG-T. 974-75). The lower court refused to allow Dee to explain
why Marc left his nother's house and lived with her and her

husband (PC-T. 976).
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Because Marc's nother did not want anything to do with him
when his was born, Goria Dean, Marc's ol der sister, cared for
hi m when he was an infant (PC-T. 981-82). However, the |ower
court prohibited Aoria fromtestifying about how their nother
treated Marc when he was born and the neglect he received from
her (PC-T. 981-83). The |lower court commented that Marc coul d
not know "who was changing his diaper,"” and ruled the testinony
was irrelevant (PC-T. 983). Therefore, the court did not
consider that Marc's nother never wanted him that she was rarely
at hone when he was an infant, and that she abrogated her
responsibilities to care for Marc to her daughters. Most
inportantly, the lower court deened irrelevant that Marc was
robbed of the special bond between a nother and her newborn
chil d.

G oria also described the beatings the children received
fromtheir nother and their father. Marc was out of diapers by
this time, so the |lower court considered the beatings inflicted
upon Marc. The court did not however allow Goria to testify
about the beatings she received (PC-T. 985) even though the
children were |iving under the sanme roof and were aware of the
abuse being inflicted upon each other. The |ower court also
precluded d oria from expl ai ni ng how her nother changed when her
stepfather left the home. The |ower court deenmed Goria's
testinony regardi ng her nother's increased rage and absence
irrelevant (PC-T. 986). The sentencing jury and this Court are

entitled, and indeed required, to consider all evidence of
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mtigation where death is the ultimte penalty. Lockett v. GChio,

438 U. S. 586 (1978).
E. Mr. Asay was denied a full and fair evidentiary hearing
because the lower court refused to consider evidence
of inconsistent statements made by key state witnesses
in conjunction with Mr. Asay's claim of ineffective
assistance of counsel.

During the evidentiary hearing, postconviction counsel
attenpted to denonstrate that M. Asay's trial counsel was
i neffective because he failed to cross exam ne key state
w tnesses with avail abl e inconsistent statements. The | ower
court prohibited postconviction counsel frompresenting this
evi dence. Postconviction counsel proffered notes establishing
the inconsistencies that trial counsel failed to use at trial
(PC-T. 602-605, 613-615).

The lower court erred inlimting M. Asay's counsel from
establishing this claim Accordingly, M. Asay was denied his
right to a full and fair evidentiary hearing.

ARGUMENT III

THE TRIAL COURT ERRED IN DENYING MR. ASAY'S INEFFECTIVE

ASSISTANCE OF PENALTY PHASE COUNSEL CLAIM. MR. ASAY HAS

BEEN DENIED A FULL ADVERSARIAL TESTING AND HIS RIGHTS UNDER

THE SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED

STATES CONSTITUTION AND CORRESPONDING FLORIDA LAW.

Unl ess a sentencer can consider "conpassionate and
mtigating factors stemmng fromthe diverse frailties of
humanki nd," a capital defendant will be treated not as a uni que
human being, but rather as a "faceless, undifferentiated mass to
be subjected to the blind infliction of the penalty of death."

Whodson v. North Carolina, 428 U. S. 280, 304 (1976). This is
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exactly what happened to Marc Asay. Conpelling evidence of who
he was and where he canme from was never presented at trial.

A. Trial counsel did not conduct an adequate investigation for
Mr. Asay's penalty phase.

Before M. Asay's case, appellant's trial counsel never
presented a penalty phase to a jury (PCT. 501). At M. Asay's
penal ty phase, trial counsel presented the testinony of two
W tnesses: Dr. Earnest MIller (a psychiatrist who never exam ned
Marc Asay) testified regarding the effect al cohol has on a nornal
person (R 1014-18); and M. Asay's nother testified that M.
Asay was a decent person® (R 1023-31).

At the tinme of M. Asay's penalty phase, the only
information trial counsel knew regarding M. Asay's chil dhood was
that it "had not been a great one," and that there were problens
with M. Asay's nother |eaving the children alone for |engths of
time (PCGT. 525-26). Trial counsel did hire an investigator who
contacted M. Asay's nother. Yet, trial counsel could not
remenber whether the investigator contacted her before or after
the guilt phase verdict or whether the investigator contacted any
other mtigation witnesses (PC-T. 504). Each witness at the
evidentiary hearing testified that they had not been contacted by
M. David at the time of the trial. |In fact Tina Logan, Marc's
sister, testified that she tried to contact M. David, however,

he never returned her call (PC T 944-45).

% Trial counsel also introduced letters, that M. Asay had
drawn roses on, to the jury (R 1028).
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If M. David had contacted M. Asay's siblings or done a
conpetent investigation he would have uncovered a weal th of
mtigation. Wile fully set forth in The Statenent of the Case
and Facts, M. Asay's collateral investigation revealed that Mrc
Asay was an unwanted child who was brutally physically abused as

a child. Child abuse is a mtigating factor. See, Jackson v.

State, 704 So. 2d 500, 506-507 (Fla. 1998); Chandler v. State,

702 So. 2d 186, 200 (Fla. 1997);Boyett v. State, 688 So. 2d 308,

310 (Fla. 1997); Strausser v. State, 682 So. 2d 539, 540 at n. 3,

542 (Fla. 1996); Canpbell v. State, 571 So. 2d 415 (Fla. 1990)

Marc's parents never showed any affection to himand were
enotional ly abusive. Enotional abuse is an accepted mtigating

circunstance. See, Poneranz v. State, 703 So. 2d 465, 472 (Fl a.

1997); Hunter v. State, 660 So. 2d 244, 254 (Fla. 1995); Turner V.

State, 645 So. 2d 444, 448 (Fla. 1994). His stepfather chained
the refrigerator and would beat himif he ate a piece of bread.
Hunger, deprivation, and malnutrition are accepted mtigating

circunstances. See, Hall v. State, 614 So. 2d 473, 478 (Fl a.

1993);Jones v. State, 580 So. 2d 143, 146 (Fla. 1991); Stevens V.

State, 552 So. 2d 1082, 1085, 1085 at n. 8 (Fla. 1989) WMarc grew
up in a nei ghborhood where if "you wanted sonething you had to
steal it." Gowng up inpoverished is an accepted mtigating

circunstance. See, Foster v. State, 614 So. 2d 455, 461 (Fl a.

1993); Maxwel | v. State, 603 So. 2d 490, 492 (Fla. 1992); Meeks v.

Dugger, 576 So. 2d 713, 716 (Fla. 1991). As a young boy Marc was

used by ol der nmen who woul d get himdrunk in exchange for sexual

68



favors. M. Asay had an extensive history of alcoholism and
regularly "huffed" inhalants while in prison. H story of al cohol,
substance, and inhal ant abuse is an accepted mtigating

ci rcunstance. See, Mahn v. State, 714 So. 2d 391 (Fl a.

1998) ; Morgan v. State, 639 So. 2d 6, 14 (Fla. 1994); Know es V.

State, 632 So. 2d 62 (Fla. 1994); dark v. State, 609 So. 2d 513,

516 (Fla. 1992). M. Asay was born to a father who suffered
mental illness. Trial counsel admtted at the evidentiary hearing
that collateral counsel uncovered substantial mtigation evidence
that was not presented but was relevant to the penalty phase (PC
T. 517-22). M. David also admtted that his investigation had
not reveal ed nost of the mtigation evidence alleged in M.
Asay's 3.850 notion and presented at the evidentiary hearing (PC
T. 527).

The |l ower court described the Asay famly as one "at war
with itself, conmtting donestic violence and inflicting
per mmanent damage to one another at an early age." (PCR 273).
The lower court then rejected their testinony because a
"conpetent attorney woul d have believed there were risks
involved," and "the | engthy passage of tinme since this chil dhood

abuse occurred"!® coupled with "the fact that none of the

1 The time factor relied upon by the trial court is
exaggerated. M. Asay was exposed to brutality fromthe day he
cane into this world. This abuse continued throughout his young
adul thood and followed himinto prison. M. Asay was twenty-
three (23) years old when the offense was comm tted.
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si bl i ngs have becone murderers, !’ indicates the sentencer could
quite well have found no significant weight to be attached to the
testinmony." (PC-R 273).

However, in Phillips v. State, 608 So. 2d 778 (Fla. 1992),

this Court held that while tine factor may nmake the evi dence

"l ess conpelling," it "does not change the fact that it was

rel evant, adm ssible evidence that should have been presented to
the jury" and "[i]t cannot be seriously argued that the adm ssion
of the evidence could have in any way affirmatively damaged
Phillips' case." 1d. at 782. The evidence established at the
evidentiary hearing was rel evant, adm ssible evidence that should
have been presented to M. Asay's jury. Further, trial counsel's
argunent is the same as that which this Court adnonished in
Phillips: M. David argued that the mtigation evidence may have
damaged Marc's case. Despite having no know edge of the evidence
at the tinme of trial, M. David attenpted to describe the

evi dence as a "doubl e-edged sword" (PC-T. 522). This Court has
consistently held that residual or lingering doubt "is not an
appropriate matter to be raised in mtigation during the penalty

phase proceedi ngs of a capital case.”" Rose v. State, 675 So. 2d

567, 573 n.5 (Fla. 1996) (citing King v. State, 514 So. 2d 354

(Fla. 1987); Aldridge v. State, 503 So. 2d 1257 (Fla. 1987); Burr

7 The lower court's reliance on the fact that none of M.
Asay's siblings have commtted nurder should not be given any
credence. Mtigation evidence of childhood abuse does not hinge
on the types of crinmes conmtted by the defendant's siblings. To
find that horrors described by Marc Asay's siblings do not carry
much wei ght because his brothers and sisters have not commtted
mur der sinply does not nmake sense and has no basis in | aw
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v. State, 466 So. 2d 1051 (Fla. 1985). M. David' s statenent
stens froma | ack of know edge of the |aw and an i nadequate
under st andi ng of how to conduct a penalty phase.

The I ower court found that a conpetent attorney would have
believed that there were risks involved with presenting this type
of evidence. The lower court failed to address the fact that at
the time of M. Asay's penalty phase, trial counsel did not know
t he evidence existed. Trial counsel cannot say that in hindsight
he woul d not have presented the evidence. There can be no
strategic decision attached to trial counsel's decision because

t he deci sion was never nade. See Heiney v. State, 620 So. 2d

171, 173 (Fla. 1993) ("Heiney's lawer in this case did not make

decisions regarding mtigation for tactical reasons. Heiney's

| awyer did not even know that mtigating evidence existed.")
Trial counsel is under a duty to independently investigate,

eval uate, and present all statutory and nonstatutory mtigation

in a capital case. Rose, 675 So. 2d at 570-72; Heiney, 620 So.

2d 173; Stevens v. State, 552 So. 2d 1082, 1087-88 (Fla. 1989);

State v. Mchael, 530 So. 2d 929 (Fla. 1988); Porter v.

Singletary, 14 F.3d 554, 557 (11th Gr. 1994). Failure to
investigate available mtigation constitutes deficient

performance. Rose, 675 So. 2d at 570-72; Hldwin v. Dugger, 654

So. 2d 107 (Fla. 1995); Deaton v. Dugger, 635 So. 2d 4 (Fl a.

1993); Heiney, 620 So. 2d at 173; Phillips, 608 So. 2d 782-83;
Mtchell v. State, 595 So. 2d 938 (Fla. 1992); Lara v. State, 581

So. 2d 1288 (Fla. 1991); Stevens, 552 So. 2d at 1087-88; Bassett
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v. State, 541 So. 2d 596 (Fla. 1989). Furthernore, "casel aw
rejects the notion that a 'strategic' decision can be reasonabl e
when the attorney has failed to investigate his options and nake

a reasonabl e choi ce between them Horton v. Zant, 941 F.2d 1449,

1462 (11th Gir. 1991).

At the evidentiary hearing, trial counsel may very well have
been afraid that the mtigation evidence would "open doors" (PC
T. 524). M. David would not have been obligated to present this
evidence at trial if, after a reasonable investigation, he
determ ned that the evidence would do nore harm than good.
However, before M. David could make such a decision he first had

to investigate because such a "decision nust flow from an

infornmed judgnent." Harris v. Dugger, 874 F.2d 756, 763 (1l1th
Cr. 1989)(enphasis added); see also Heiney, 620 So. 2d at 173,

174 (wi thout an investigation counsel cannot weigh the
alternatives available). M. David's job was to go through those
doors and find out what was on the other side. H s failing was
that he did not even know the "doors" existed.

Trial counsel's investigation purportedly failed because he
"found it difficult to get anything from[M. Asay's] nother of
any worth" (PC-T. 527). Despite trial counsel's m sgivings
regarding M. Asay's nother, he decided that she woul d hi ghlight
what was inportant in the penalty phase, and he did not want to
parade one hundred w tnesses into court (PC-T. 672). However,
this is no excuse for not talking to a single other mtigation

witness. There was no reason for not conducting an adequate
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penal ty phase investigation in M. Asay's case; trial counsel
nmerely stated that he "gave this case to [his] investigator" (PC
T. 693-94).

The I ower court found that trial counsel presented a nunber
of nonstatutory mtigating factors in spite of uncooperativeness
fromM. Asay and his nother!® (PCR 272). Like trial counsel
the lower court is able to rationalize trial counsel's conpletely
ineffective investigation because M. Asay's nother was not as
hel pful as trial counsel would have |iked. Furthernore, the
| oner court dismssed the testinony of M. Asay's siblings
regardi ng the physical and nental abuse he suffered because his
siblings did not cone forward with this information in 1988 and
neither M. Asay nor his nother volunteered the information (PC
R 273).

Contrary to the lower court's contention, M. David cannot
blame M. Asay, or M. Asay's famly, for his deficiencies. Even
a defendant's desire to not present any mtigation evidence does
not termnate an attorney's constitutional duties during the

penalty phase. See Blanco v. Singletary, 943 F.2d 1477, 1502

(11th Gr. 1991); Deaton, 635 So. 2d at 7-9. Lawers nust not
blindly follow the decisions of their clients because, while the
decision to use mtigating evidence is the client's, "the | awer

first nust evaluate potential avenues and advise the client of

8 Interestingly, despite the court's insistence that trial
counsel presented a nunber of nonstatutory mtigating factors,
the only mtigating factor the sanme court found at the tine of
trial was the defendant's age, which was not accorded rmuch wei ght
(R 160-62).
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those offering potential nerit."” Blanco, 943 F.2d at 1502; see
also Tafero v. Wainwight, 796 F.2d 1314, 1320 (11th Cr. 1986);

Eutzy v. Dugger, 746 F. Supp. 1492, 1499 (N.D. Fla. 1989); Koon

v. Dugger, 619 So. 2d 246 (Fla. 1993).
M. Asay's case is simlar to several cases where
postconviction relief has been granted because of deficient

performance of penalty phase counsel. |In Rose v. State, this

Court remanded for a new sentenci ng because M. Rose received

i neffective assistance of penalty phase counsel. Rose grew up in
poverty, was enotionally abused, neglected throughout chil dhood,
was a slow learner with a low I Q had suffered head trauma, and
had been di agnosed as schi zoid. Rose, 675 So. 2d at 571. A
psychol ogi st al so established statutory and nonstatutory
mtigating factors. 1d. This Court exam ned the reasons
asserted by Rose's trial counsel for failing to conduct an

i nvestigation and noted that: counsel had never handl ed a capital
case;® counsel was unfamliar with the concept of aggravating
and mtigating factors;? and counsel failed to investigate

Rose' s background and obtain relevant records.? |d. at 572.

¥ While M. David had handl ed capital cases before, he
never conducted a penalty phase.

20 Trial counsel in Rose argued an "accidental death"
theory akin to a claimof residual or |ingering doubt.
Simlarly, M. David testified that the problemwth the
mtigating evidence collateral counsel uncovered was how to
present it and try to convince the jury that the defendant did
not do anything (PC-T. 522).

21 M. David also failed to investigate M. Asay's
background and did not obtain school, hospital, prison, and other
rel evant records, which collateral counsel's nental health
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In State v. Lara, the trial attorney representing M. Lara

was handling his first capital case and devoted ninety percent of
his time to the guilt phase. The attorney did not investigate

t he defendant's background and did not properly utilize mental
health experts. Lara, 581 So. 2d at 1290. The only person to
testify at Lara's penalty phase was his aunt who briefly
testified that Lara's father treated hi mbadly and beat him a
lot.22 1d. at 1289. At a postconviction evidentiary hearing,
Lara presented the testinony of eight background w tnesses and
mental health testinony that established conpelling mtigation

t hat shoul d have been presented to the jury. |Id.

The only thing that M. Asay's jury knew about hi mwas that
hi s not her thought he was a good and hel pful boy. They were al so
presented with the effects al cohol has on the average person.
Col | ateral counsel presented the testinony of nine |ay w tnesses
and two nental health experts that established significant
statutory and nonstatutory mtigation. The jury never knew Marc
Asay. They should have known about the horrors he suffered
t hroughout his life.

M. Asay has established deficient performance under

Strickland v. Washington, and this Court's precedent. The above

identified acts or om ssions of penalty phase counsel were

experts relied upon in their evaluations (Defendant's Exhibit
#4) .

22 Conpare the testinmony of M. Asay's nother: M. Asay's
not her generally testified that Marc was a good person and did
not hint at the atrocities he suffered as a child and young
adul t .
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deficient and outside the range of professionally conpetent

assistance. See Baxter v. Thomas, 45 F.3d 1501 (11th Cr. 1995).

B. Trial counsel failed to develop and present significant
statutory and nonstatutory mental health mitigation.

Arguably the nost glaring deficiency in trial counsel's
performance was his failure to obtain nental health mtigation

Trial counsel's failure to present nental health testinony
is inextricably linked to his failure to investigate. Wen
mental health is at issue, counsel has a duty to conduct proper
investigation into his or her client's nental health background,

see, e.q9., OCallaghan v. State, 461 So. 2d 1354, 1355 (Fl a.

1984), and to assure that the client is not denied a professional
and professionally conducted nmental health evaluation. See Mason

v. State, 489 So. 2d 734 (Fla. 1986); Mauldin v. WAinwight, 723

F.2d 799 (11th Gr. 1984).

The only nental health expert trial counsel consulted was
Dr. Ernest MIler. During M. Asay's trial, evidence cane in
that M. Asay had consuned al cohol the night of the offense (PC
T. 537). WM. David presented Dr. MIler with hypotheticals and
Dr. MIler explained the inpairnment caused by al cohol consunption
(PC-T. 537; R 1014-18). Dr. MIler never exam ned Marc (R
1014-18) and was the only nental health expert that testified at
trial (R 410-1031). Trial counsel did not request the
assi stance of any other nental health expert (PC-T. 546).

Counsel prior to M. David did retain the services of Dr.
Vall ely, who evaluated M. Asay. However, trial counsel never
contacted him (PC-T. 540-46). Therefore, trial counsel did not
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know whet her he had been provi ded any background materials, or
whet her it would be necessary to obtain this information so Dr.
Val lely could do a thorough evaluation. At the evidentiary
hearing trial counsel assunmed he had Dr. Vallely's report at the
time of trial, but had no recollection of it (PCT. 645, 647-49),
and he did not renenber receiving Dr. Vallely's notes (PCT.

644). The notes indicated that M. Asay informed himthat he was
abused, had huffed inhalants while in prison, and had been beaten
by black inmates (PC-T. 545). Dr. Vallely also suspected M.
Asay may have been raped (PC-T. 545). However, none of this
information is contained in Dr. Vallely's report (PC-T. 544).

M. David stated that Dr. Vallely's report indicated he
attached no significance to M. Asay's personal history (PCT.
680). The report also stressed that M. Asay was deceptive and
mani pul ati ve. However, the report does not indicate that Dr.
Val l ely spoke with anybody besides M. Asay and indicates that
Dr. Vallely had a general distrust of M. Asay and his
representations (PC-T. 681-82). M. David admtted that it would
have been helpful if Dr. Vallely had received corroborating
information (PC-T. 682-83).

Dr. Vallely's evaluation was inadequate. M. David
testified that he considered the report negative and the trial
court found he was entitled to rely on the report and nade a
reasonabl e decision that it would not be helpful. Yet, M. David
never spoke with Dr. Vallely. |If he had, he would have known

that a wealth of mtigating evidence existed, the shortfallings
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of Dr. Vallely's report, and that he should supply Dr. Vallely
wi th additional information.

Col | ateral counsel presented the corroborating information
at the evidentiary hearing that M. David acknow edged woul d have
been hel pful. Trial counsel should have uncovered this
information. At the evidentiary hearing, collateral counsel
presented the testinony of two experts who were provided with the
background i nformati on necessary to do a conpetent eval uation of
Marc Asay. Both established significant nental health mtigating
factors. Dr. Sultan's findings are fully set forth in the
Statenment of the Case and Facts.

The |l ower court determned that Dr. Sultan's testinony was
of "mniml inpact”" (PCR 271). This decision was based in part
because Dr. Sultan testified that M. Asay had the ability to
pl an. However, Dr. Sultan clarified this by stating "I would
need to know what kind of plan you' re tal ki ng about or what kind
of goal you're asking about achieving”" (PC-T. 835). The | ower
court also dism ssed her testinony because Dr. Sultan was
unfamliar with the circunstances of the case, (PCR 271)
despite Dr. Sultan's testinony that she reviewed incident
accounts and DOC records that detailed the offense (PC-T. 834-
835) .

The |l ower court also found that Dr. Sultan's statenent that
M. Asay was a "nonintellectual racist boggles the mnd" (PCR
271). In so doing, the court chose to ignore Dr. Sultan's

expl anation of the term During cross examnation Dr. Sultan
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testified that she discussed racismwith M. Asay, and expl ai ned
that he was very confused about his feelings towards African-
Anmericans (PC-T. 850). Dr. Sultan believed that M. Asay had an
"internal noral sense that people should be treated equally
regardl ess of their ethnic background,” however, he also "had
personal experiences throughout his incarceration of being
repeatedly harassed and victim zed sexually and physically by
bl ack men" (PC-T. 850). These conflicting feelings resulted in a
| ot of rage against African-Anericans "that didn't fit with [M.
Asay's] intellectual idea of how he should feel" (PCT. 850)
When asked whet her she woul d consider Marc a racist, Dr. Sultan
responded: "No, Mark Asay is not an intellectual racist. He
doesn't have a creed of honor or code of ethics in which he could
support the ideas of discrimnation against a mnority group.
believe he has a |ot of anger and rage based on his own personal
experiences." (PCT. 850.)

In addition to her evaluation, Dr. Sultan requested a
neur opsychol ogi cal exam nation of M. Asay because during her
eval uati on she noticed signs that M. Asay suffered from organic
impairment (PC-T. 786). Dr. Crown determ ned that Marc Asay net
the criteria for two statutory mtigating factors: extreme nental
and enotional duress and inability to conform conduct to the
requi renents of the law?® (PCT. 712). The | ower court di sm ssed

Dr. Ctown's testinony stating that Dr. Crown had ignored the

2 Dr. Cown's conclusions are fully explained in the
St atenent of the Case and Facts.
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facts of the crime (PCR 270). However, the |lower court ignored
both Dr. Sultan's and Dr. Crown's expl anation of the purpose of a
neur opsychol ogi cal exam nation. The |ower court m scharacterized
Dr. Cown's testinony stating Dr. Crown had been overwhel ned by
M. Asay's inhal ant abuse and being attacked by a swarm of bees
(PCG-R 270). \When questioned about the bee attack, Dr. Crown
testified that by itself the attack was not of much inportance,
but nerely showed that M. Asay had been exposed to neurot oxins
at a young age (PC-T. 744). Furthernore, Dr. Crown's concl usi ons
were based on the results of the neuropsychol ogical tests, which
were consistent wth the background materials he was provi ded and
his clinical interview

Both Dr. Crown and Dr. Sultan reviewed Dr. Vallely's report.
Unlike Dr. Sultan and Dr. Crown, Dr. Vallely relied exclusively
on Marc's self-report. There is no reference in the report or
his notes that he spoke to any famly nenber or tried to
establish famly history or background (PC-T. 805).2

A sinple consultation with Dr. Vallely could have put trial
counsel on notice that a plethora of mtigation existed, that Dr.
Vallely's report was inadequate, or that he should supply Dr.
Vallely with additional information. Trial counsel acknow edged
Dr. Vallely should have been provided crucial corroborating
information regarding M. Asay's history. That information

existed; M. David failed to discover it. Dr. Vallely should

24 Dr. Sultan was not allowed to offer her opinion whether
a nmental health expert with the materials she received could
reach Dr. Vallely's diagnosis (PCT. 805-07).
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have been provided wth this information, this information should
have been given to trial counsel's own nental health expert, and
nost inportantly the information should have been before the jury
when it deci ded whether M. Asay should live or die.

The above identified acts or om ssions of penalty phase
counsel were deficient and outside the range of professionally

conpetent assistance. See Baxter, 45 F.3d 1501. Deficient

performance under Strickland v. Washington, and this Court's

precedent has been established.

C. Mr. Asay was prejudiced by trial counsel's deficient
performance.

Despite trial counsel's ineffective attenpt at establishing
mtigation during the penalty phase, the jury voted 9-3 on both
counts. M. Asay only needed the vote of three additional jurors
to save his life.

Trial counsel's deficient performance prejudiced M. Asay

under Strickland v. WAshington, which requires showng "a

reasonabl e probability that, but for counsel's unprofessional
errors, the result of the proceedi ngs woul d have been different.
A reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone." Strickland v. Washi ngton, 466 U.S.

668, 694 (1984). Confidence in the outcone is underm ned when
the court is unable "to gauge the effect"” of counsel's
omm ssions. Mchael, 530 So. 2d at 930. Prejudice is
establi shed when trial counsel's deficient perfornance deprives
the defendant of a "reliable penalty phase proceeding." Deaton,
635 So. 2d at 9.
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The overwhel mng mtigation devel oped and presented by
col |l ateral counsel could not and woul d not have been ignored had
it been presented to M. Asay's sentencers. Conpare the
mtigating factors established by the trial court: the
def endants age (23), which was not given nmuch weight. If counsel
had presented the mtigation evidence that was readily avail abl e
to him the jury would have heard expert and |ay testinony
establishing two powerful nental health statutory mtigating
factors and numerous nonstatutory mtigating factors.

Prejudice is established under such deficient perfornmance.
See Rose, 675 So. 2d at 573; Hildwin, 654 So. 2d at 107,
Phillips, 608 So. 2d at 783; Lara, 581 So. 2d at 1289; Bassett,
541 So. 2d at 597. Had trial counsel conducted an investigation
of the available mtigation informati on and nmade reasonabl e
deci si ons about the presentation of mtigation, and advanced M.
Asay's right to an appropriate penalty phase nental health
evaluation, there is a reasonable probability that the outcone of
t he proceedi ngs woul d have been different. Baxter, 45 F.3d at

1501; Loyd v. Whitley, 977 F.2d 149 (5th Cr. 1992); Cunni ngham

V. Zant, 928 F.2d 1006 (11th Gr. 1991); Mddleton v. Dugger, 849

F.2d 491 (11th Cr. 1988); Stephens v. Kenp, 846 F.2d 642 (1l1th

Cr. 1988); Mgill v. Dugger, 824 F.2d 879, 889-90 (11th Cir.

1987); Elledge v. Dugger, 823 F.2d 1439, 1444-45 (11th Cr.

1987); Blake v. Kenp, 758 F.2d 523, 531 (11th Cr. 1985).

The question is whether there is a reasonable probability

that, absent the errors, the outcone woul d have been different.
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A close reading of Strickland provides an additional tool that

provides a clear nmeasure to determne prejudice. Strickland
expl ai ned:
. . . the appropriate test for prejudice finds it roots
inthe test for materiality of excul patory information
not disclosed to the defense by the prosecution.

Strickland, 466 U. S. at 694 (citing United States v. Agurs, 427

U S 97, 104, 112-13).

Assunme the State had the responsibility to provide
mtigation evidence to the defense. Posit that all the
information the State disclosed was the mtigation actually
offered by trial counsel at M. Asay's penalty phase. It seens
clear that there would be a Brady violation if the prosecution
had in its possession all the mtigation evidence actually
obtai ned by collateral counsel but did not divulge it. Applying
a famliar standard, predictably this Court woul d have determ ned
the mtigation evidence sufficiently material to require
di scl osure. Since the prejudice standard has its roots in the
sanme test, M. Asay's additional mtigation evidence woul d have
been sufficiently material to create a reasonable probability
that, absent the ineffectiveness of counsel in presenting
i nadequate mtigation, the outconme woul d have been different
respecting the inposition of the death penalty. Common sense
dictates that M. Asay's additional mtigation evidence was
inportant and there is a reasonable probability it would have

changed the jury's deci sion.
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In Penry v. Lynaugh, Justice O Connor re-affirmed "the

princi ple that punishnment should be directly related to the

personal culpability of the crimnal defendant,” in capital

cases. Penry v. Lynaugh, 492 U S. 302, 304 (1989). And she

stated: "Rather than creating a risk of ungui ded enotional
response, full consideration of evidence that mtigates against
the death penalty is essential if the jury is to give a 'reasoned
noral response to the defendant's background, character, and
crinme.'" 1d. at 327. Trial counsel's ineffectiveness prevented

the jury frommaking this "reasoned noral response,” to his
prej udi ce.
ARGUMENT IV

THE TRIAL COURT ERRED IN DENYING MR. ASAY'S INEFFECTIVE
ASSISTANCE OF GUILT PHASE COUNSEL CLAIMS. MR. ASAY HAS BEEN
DENIED A FULL ADVERSARIAL TESTING, HIS RIGHTS UNDER THE
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION AND CORRESPONDING FLORIDA LAW.

A. A full adversarial testing did not occur during the guilt
phase of Mr. Asay's trial.

"Afair trial is one which evidence subject to adversari al

testing is presented to an inpartial tribunal for resolution of

i ssues defined in advance of the proceeding."” Strickland, 466
U S. at 685.
1. Trial counsel was ineffective in failing to nove to

di squalify Judge Haddock during the trial.

In Ragsdale v. State, 720 So. 2d 203 (Fla. 1998), this Court

found the trial judge's "coarse" way of stating a claimhad no
merit did not constitute judicial bias. The Court did, however,

caution judges that they "nust refrain from maki ng coments that
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m ght cause a litigant to fear that the neutrality to which the
litigant is entitled has been conprom sed.” 1d. at 207. |If such
coments are nmade during trial, counsel nay nove for a recess to
file a notion to disqualify.

The neutrality to which M. Asay was entitled was
conprom sed by the comments made by the trial judge. They
intimted that he favored the death penalty for any preneditated
murder and that the judge had al ready made up his mnd as to M.
Asay's sentence. The judge's predisposition toward the death
penalty robbed M. Asay of his nobst precious constitutional

right. See, Porter, No. 90101, 1998 W. at *6.

Trial counsel should have noved to recuse Judge Haddock; his
failure to do so was deficient and prejudicial. The perfornmance
was deficient because the judge's comments constituted legally
sufficient grounds for recusal. The failure to so nove was
prejudicial because it left M. Asay's trial and sentencing in
t he hands of a judge who on the record intimted he had al ready
formed a death sentence decision. The |ower court erred in
summarily denying this claimof ineffective assistance of
counsel

2. Trial counsel did not vigorously and effectively pursue or
argue a reasonabl e doubt strategy at trial

At the evidentiary hearing, M. David testified that he felt
M. Asay's case was not a first degree nurder case and that he
pursued a reasonabl e doubt strategy at trial (PC-T. 665-67). The
key to such a strategy is inpeaching key w tness testinony and
questioning credibility. The failure to inpeach key w tnesses
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may constitute ineffective assistance of counsel. See Smith v.

Wai nwight, 741 F.2d 1248 (11th Cr. 1983), after remand, 799

F.2d 1442 (11th Gr. 1986); see also LaTulip v. State, 645 So. 2d

552 (Fla. 2d DCA 1994); Porter v. State, 626 So. 2d 268 (Fla. 2d

DCA 1993); Richardson v. State, 617 So. 2d 801 (Fla. 2d DCA

1993); Wllians v. State, 673 So. 2d 960 (Fla. 1st DCA 1996).

Bubba O Quinn was the state's star w tness, he was present
at both shootings, and was the only person that testified that he
W t nessed Marc Asay commt the nmurders. M. David admtted that
it was inportant to inpeach O Quinn and attack his credibility
(PC-T. 557-58). However, counsel was ineffective for failure to
question O Quinn about prior inconsistent statenents (PC-T. 561-
69, 593-600). Specifically, it was inportant to i npeach O Quinn's
testi nony of how he and M. Asay arrived at the second shooting
and to show that O Quinn's account of the events leading up to
the shootings was inaccurate (PC-T. 598-99). M. David admtted
that there were inconsistencies between O Quinn's statenments and
that they could have been of value to M. Asay's defense, (PCT.
599) however, M. David did not explore them

The |l ower court prohibited coll ateral counsel from exam ning
the full depth of the inconsistencies that were not pursued at
trial. (PC-T. 602.) However, collateral counsel did proffer
notes detailing the inconsistencies M. David overl ooked in
O Qinn's statenents (PC-T. 602-605; Defense Exhibit G. M.
David testified that he would have wanted to prove that other

W tnesses were not being truthful in their testinony. However,
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there were several inconsistencies in the More cousins

testinony that he did not explore (PC-T. 608-14). Danny and
Charlie More testified that Asay told them of his involvenent in
t he case and sought their help in changing the appearance of his
truck (R 646-715). Wen asked if he attenpted to chall enge
Danny or Charlie Moore's testinony with their prior inconsistent
statenents, David responded that he didn't "recall that" but that
"in closing argunent it was addressed." (PC-T. 612.)

Once again, the |ower court prevented M. Asay's counse
fromfully exploring the inconsistencies of the Myore cousins
wth M. David. (PCT. 613-15.) However, M. Asay's counsel did
proffer notes detailing the inconsistencies in the More cousins
statenents (PC-T. 614-15; Defense Exhibit H)

During the hearing, the state was worried about reconciling
t he inconsistencies collateral counsel had raised (PC-T. 604).
According to the state, many of the inconsistencies were not
i nconsi stent at all because they were cleared up |ater either at
trial or in the statenent itself (PC-T. 605). The court gave the
state the opportunity to "clear up" the inconsistencies by
proffering any material he thought would clarify the statenents,
(PC-T. 604-05), however the state never took the | ower court up
on its offer and never refuted the inconsistencies proffered by
M. Asay's counsel. Despite the state's failure to present any
evi dence "clearing up" the inconsistencies, the |lower court found
that coll ateral counsel had not shown what different information

woul d have been elicited (PCGR 264). The court further found
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that collateral counsel did not nake a "show ng of any damage

whi ch coul d have been done to the State's case" by exploring the
i nconsi stencies (PCR 264). To the contrary, collateral counsel
did establish significant inconsistencies in the wtnesses
statenents. Especially the state's main w tness Bubba O Quinn
Years after the trial w tnesses thensel ves are not needed to
establish what they "m ght" have said at the trial if they were
gquestioned about the inconsistencies. The inconsistent
statenments speak for thenselves. The deficient performance
derives fromthe fact that they were never presented to the jury
and the jury was unable to effectively weigh the wtnesses'
credibility. Finally, contrary to the lower court's ruling, these

i nconsi stencies were not "mnor." See Smth v. Wiinwight, 741

F.2d 1248 (11th Gr. 1983), after remand, 799 F.2d 1442 (1l1th

Cr. 1986) (finding counsel ineffective for failing to inpeach
two witnesses with prior inconsistent statenents). |If trial
counsel's strategy was reasonabl e he shoul d have expl ored these
i nconsi stencies. Trial counsel also failed to effectively argue
on behalf of M. Asay. Although M. David testified at the
evidentiary hearing that he either m sspoke when stated that the
state proved its case beyond a reasonable doubt or that it was a
t ypographical error, M. David' s entire argunent served to aid

the State's case. ?

25 A typographical error would call into question the
reliability of transcript.
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3. Trial counsel was ineffective for not utilizing a voluntary
intoxi cati on defense, which was established by the facts of
t he case.

At the evidentiary hearing, M. David testified that at
trial he "argued . . . it was Bubba O Quinn who did the firing
rather than M. Asay" (PC-T. 507). Yet M. David also testified
that he was in an "ethical dilema" regarding his trial defense
because M. Asay allegedly confessed to his investigator? (PCT.
643). M. David stated that he could not call "any w tnesses on
M. Asay's behalf . . . because |I knew he commtted the crine"
(PC-T. 643). However, counsel's ethical dilema did not stop him
fromarguing at trial that Bubba O Quinn was the nurderer (R
815-49, 904-25) even though he clained to know that was fal se
(PC-T. 643).

M. David went beyond trying to establish reasonabl e doubt,
he blamed O Quinn. If M. David actually knew that O Quinn did
not commt the nmurders and he argued that he did, M. David
asserted a known fal sehood to the court and jury. Based upon his
own testinony, the strategy sinply does not nake ethical or
| ogi cal sense. He could not call witnesses on M. Asay's behal f,
- because he knew he knew their testinony would be fal se, yet he
argued that soneone else did the crine even though he knew t hat
argunent was false. How can one be an ethical dilema while the
other is not? What is even nore perplexing is the facts of the

crime did establish an ethical defense. Numer ous w t nesses

26 M. Asay does not admit that he confessed to trial
counsel's investigator.
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testified that Marc was under the influence of alcohol the night
of the murders. Accordingly, he would have been entitled to an

instruction on voluntary intoxication. Gardner v. State, 480 So.

2d 91 (Fla. 1995). Furthernore, trial counsel did attenpt to
utilize this defense in the penalty phase when he asked his
ment al health expert about the effects of alcohol on a norma
person. M. David testified that he chose not to pursue a

vol untary intoxication defense at trial because he had "never
seen it work" (PC-T 657). Yet, based on his testinony at the
evidentiary hearing, other than sinply trying to attack the
state's case and establish reasonabl e doubt (w thout actively

bl am ng anot her person), it was the only viable defense avail abl e
to him

Vol untary intoxication is an affirmati ve defense that essentially
requires a defendant to admt, or concede if there is a | ack of
menory, some involvenent in the offense. If M. Asay actually
admtted his involvenment in the crinmes to M. David's

i nvestigator, which of course M. Asay does not now admt ever
occurred, then voluntary intoxication was a vi abl e def ense.

O Quinn testified that he had between 9 to 11 beers the night of
the nmurder (R 491-95). Wile he was not counting how nuch Marc
Asay had to drink he roughly had the sane anmount to drink (R
514-15). Robbie Asay also testified that he, Marc, and O Quinn
had a lot to drink the night of the nurders (R 553-56). In
response to a hypothetical question, trial counsel's penalty

phase nental health expert testified that the amount of al cohol
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consuned the night of the nmurders would inpair a person's
judgnent, their ability to reason, rationalize, and to engage in
controlled corrective behavior (R 1017). Gven this information
at the guilt phase, a jury could have believed that Marc Asay's

i ntoxi cation negated the specific intent necessary for first
degree preneditated nmurder. Based upon his own testinony, M.
David's trial strategy was not ethical or reasonable. His
performance was deficient because he did not pursue this ethical
and vi abl e defense, supported by the facts of the case. The
deficiency prejudi ced Asay.

B. Trial counsel was ineffective for failing to investigate and
rebut the State's racial motive for the murders.

M. David was deficient in his handling of the racial issues
he was confronted with in M. Asay's trial. According to M.

David, race was an "inescapable issue" during the trial and the
state focused on the fact that the two victins were black (PCT.
506). The racial notive advanced by the prosecution devel oped
mai nly through an alleged jail house confession to Thomas G oss
(PCG-T. 507). Marc Asay was denied a full and fair hearing on
this issue because the | ower court would not allow Thomas G oss
to testify and recant his trial testinony. Thomas G oss woul d
have established that state interference rendered trial counsel
ineffective in rebutting the State's theory regarding notive for
the homcides. M. David stated that had M. G oss' allegations
been true he woul d have wanted to know and woul d have utilized
the information at trial. However, M. David could not present

testinmony that racial notivations for the crinme were fabricated
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because the state attorney tied his hands by engaging in

m sconduct and failing to disclose this information (PCT. 511-
13). This information would have allowed M. David to
effectively inpeach Gross' testinony and woul d have benefited
Asay's case (PC-T. 515). The information would al so have hurt
the state's case by dimnishing M. de la Rionda's credibility
(PC-T. 515-516). Faced with this damagi ng, al beit fabricated,
evi dence of racial aninmus, it was incunbent upon conpetent
counsel to take neasure to counteract the allegations. M. David
did nothing, despite there being a wealth of readily avail able
evidence to refute the allegations of racism At the evidentiary
heari ng coll ateral counsel presented evidence that countered and
expl ained the prosecutor's racial argunents. Johnny Sharp, an
African-Anmerican inmate, testified that he had a sexua
relationship wwth M. Asay and that M. Asay was not a racist.
Two other inmates testified that Marc Asay received his racist
tattoos for protection because he was bei ng beaten by bl ack
inmates. A psychologist fromthe prison in Texas where M. Asay
served a sentence corroborated that black i nmates gave M. Asay
troubl e.

The I ower court found that "[c]ollateral counsel failed to
make any show ng what soever that any attorney, no matter how
skill ed, would have had any way of keeping the issue of race or
racial hostility from being brought out in this trial" (PCR
264). The |l ower court vouched for trial counsel and stated that

he "is an extrenely experienced and talented crim nal defense
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| awyer, who was and is well able to weigh the value of such
potential testinony against the high price of |osing the second
closing” (PC-R 265).2" The court found there was a negative
aspect to the testinony fromthe Texas i nmates and fornmer warden
and psychol ogi st at the Texas prison. 28

In regard to Johnny Sharp's testinony the court stated that
it was "one of the nost bizarre and anusing, albeit useless,
monment s of courtroom experience that the undersigned has ever
observed" (PC-R 266). The court believed that the "prom scuous
and perverted sexual rel ationship" between M. Asay and M. Sharp
woul d not have been relevant or adm ssible at the time of trial
(PC-T. 266). The lower court then created a strategy for the
State: "Sharp's testinony m ght have allowed the State to argue
very effectively in closing that guilt or shanme over [ M. Asay's]
resorting to honosexual relationships in prison may have
notivated himto hate blacks as a synbol and rem nder of his past
degradation" (PC-T. 266). Despite the court's concentration on
t he negative aspects of the evidence collateral counsel presented
and its contention that M. Asay was degraded when he engaged in

a "perverted" honosexual relationship, trial counsel should have

2T Conpare David's second closing where he argued that the
racial slurs testified to were generic terns and that M. Asay's
tattoos were to protect hinself in prison (R 905-06.) to the
testinony of Joe Collins, Douglas Stephens, David Hunter, and
Johnny Shar p.

28 The former warden and psychol ogi st did testify, however,
that at the time of M. Asay's trial he would not have had access
to M. Asay's records and could not testify about any
di sciplinary problens. Despite the courts ruling, the negative
aspect of Collins' testinony was never established.
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known this information and considered it at the tinme of trial.
The real issue is how effective M. David was in obtaining
information to counter the state's argunent that the nmurders were
racially notivated. Just as with the mtigation evidence
presented, M. David was unaware at the tinme of trial that

evi dence existed that would have rebutted the State's theory of
racial notivation. "[l]n a capital case the attorney's duty to
investigate all possible lines of defense is strictly observed.™

Coleman v. Brown, 802 F.2d 1227, 1233 (10th Cr. 1986). M.

David was not under an obligation to present this evidence. He
was, however, under an obligation to find it, weigh its

advant ages and di sadvant ages, and neke an i nforned deci sion
regarding its use. The tinme to nmake the decision was at trial,
counsel cannot be presented with evidence at an evidentiary
hearing and proclaimthat in hindsight he woul d not have used it.
The information collateral counsel obtained was equally avail abl e
to M. David at the tinme of the trial, but he failed to
adequately investigate M. Asay's background and uncover the
information. "An attorney does not provide effective assistance
if he fails to investigate sources of evidence which may be

hel pful to the defense.” Davis v. Al abama, 569 F.2d 1214, 1217

(5th Gr. 1979), vacated as noot, 466 U S. 903 (1980). M.

Davi d's performance was deficient under Strickland v. Washi ngt on.

The inportance of whether M. Asay was a raci st cannot be
overestimated. Evidence of racismreflected poorly on M. Asay's

character and inflaned the jury. Had the information been
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presented to the jurors, they would have been free to decide
whet her M. Asay was a racist; whether the crines were racially
noti vat ed; and whether the notivation behind M. Asay's tattoos
was racial aninosity. Unfortunately, M. David's ineffectiveness
left the jury no opportunity to reach an infornmed and contrary
conclusion regarding the allegations of racial aninmus. There is
a reasonabl e probability that had M. David presented avail abl e
evidence that M. Asay was not a racist, the result of M. Asay's
capital trial would have been different.? The |lower court's
conclusion that evidence to rebut the State's character evidence
to show racial notive would not have been adm ssible at the guilt
phase is erroneous. At the tinme of M. Asay's trial, Chapter
90.405(1) and (2) (Fla. Stats. 1987) provided for the nethods of
provi ng character through reputation evidence and that when
character or a trait of a person is an essential elenent of a
charge, claimor defense, specific instances of conduct may be
used. In M. Asay's case, the State relied so heavily on M.
Asay's alleged racismas a notive for himto commt the crine
that M. Asay woul d have been entitled to present this evidence.
ARGUMENT V

THE TRIAL COURT ERRED IN SUMMARILY DENYING MR. ASAY'S

MERITORIOUS CLAIMS. AS A RESULT, MR. ASAY HAS BEEN DENIED

HIS RIGHTS UNDER THE SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS

TO THE UNITED STATES CONSTITUTION AND CORRESPONDING FLORIDA
LAW.

2Had the jury rejected the State's racial notive, but
neverthel ess convicted M. Asay, the probability of life
recomendati ons woul d have been enhanced.
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The | ower court erroneously denied M. Asay an evidentiary
heari ng on several clains. M. Asay was entitled to an
evidentiary hearing unless "the notion and the files and records
in the case conclusively show that the prisoner is entitled to no

relief." Fla. R Cim P. 3.850; Lenobn v. State, 498 So. 2d 923

(Fla. 1986); State v. Crews, 477 So. 2d 734, 735-37 (Fla. 1986);

O Callaghan v. State, 461 So. 2d 1354 (Fla. 1984); Mason v.

State, 489 So. 2d 734, 735-37 (Fla. 1986). Further, a court nust
"attach to its order the portion or portions of the record

concl usively show ng that a hearing is not required.” Hoffman v.

State, 571 So. 2d 449, 450 (Fla. 1990). The files and records in
this case do not conclusively rebut M. Asay's allegations and
the lower court failed to attach anything fromthe record or
files denonstrating that M. Asay is not entitled to relief.

Al t hough several of M. Asay's clains alleged ineffective

assi stance of counsel the |lower court ruled they were
procedurally barred or neritless, and that M. Asay could not use
his 3.850 notion to relitigate issues (PCGR 65-71; Cains VIII,
X, XIV, XVIl, and XVIIl1). In clainms V and VI the trial court
stated that no objection was raised at trial and the claimcould
not be raised on direct appeal, yet the court held that the
clainms were procedurally barred (PCR 67). Ineffective

assi stance of counsel clainms are properly raised under Rule

3.850. Blanco v. Wainwight, 507 So. 2d 1377 (Fla. 1987). The

Si xt h Amendnent requires that crimnal defendants be provided

effective representation. See Strickland, 466 U S. at 668.
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Counsel "has a duty to bring such skill and know edge as w ||
render the trial a reliable adversarial testing process."” 1d. at
688. The only way a crim nal defendant can assert his rights is
t hrough counsel, therefore, counsel nmust know the | aw, make
proper objections, assure that jury instructions are correct,
exam ne W tnesses adequately, present evidence, and file notions
rai sing relevant issues. Ineffective assistance of counsel clains
based upon trial counsel's failure to object do not frustrate the
preservation of error rule because a defendant claim ng

i neffective assistance nust satisfy the standards articulated in

Strickland. Kimmelnman v. Mrrison, 477 U. S. 365, 373-75 (1986);

Hardman v. State, 584 So. 2d 649 (Fla 1st DCA 1991); Menendez v.

State, 562 So. 2d 858 (Fla. 1st DCA 1990). An ineffectiveness
cl ai m based on counsel's failure to tinely raise an issue in a
distinct Sixth Arendnent Claimwith a "separate identit[y]" and
"reflect[s] different constitutional values" fromthe underlying
claimthat counsel failed to preserve. Kimelman, 477 U. S. at
375. M. Asay's counsel failed to effectively represent M. Asay
at every stage of his trial. The clains in M. Asay's 3.850
nmotion are not procedurally barred. They are ineffective

assi stance of counsel clains cognizable under Rule 3.850. The

| ower court erred in its summary denial on these clains. The

| ower court dismssed Claiml, which alleged that public records
conpliance was inconplete. @Gven the fact there remain two
Motions to Conpel Disclosure that have not been rul ed upon, this

i ssue should be remanded to the trial court (see also Argunent
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11(C)). daimVll attacked the constitutionality of Florida's
aggravating factors statute. M. Asay's jury did not receive
adequat e gui dance on the application of aggravating factors. The
judge nerely read |ist of aggravating factors w thout providing

crucial limting instructions to the jury. See, e.q., Geen v.

State, 583 So. 2d 647, 652-53 (Fla. 1991); Songer v. State, 544

So. 2d 1010 (Fla. 1989); Zant v. Stephens, 462 U S. 862, 876

(1983). The vagueness and overbreadth of Florida' s aggravating
factors statute was not adequately channeled and limted. M.
Asay shoul d have been granted a hearing on this claim dains Il
and I'll1 alleged | ower court bias against M. Asay throughout his
proceedi ngs, that trial counsel was ineffective for not seeking
recusal, and that the judge should not preside over M. Asay's
3.850 notion. The court found the issue should have been raised
on direct appeal. Because the issue was not preserved at trial
this issue could not be raised on direct appeal. Likew se, the
i neffective assistance of counsel claimis not being used to
circunvent a procedural bar. M. Asay should have been given an
opportunity to prove these clains. Caiml X all eged the
sentencing judge failed to consider the sanme mtigating factors
as the jury. The notion specifically alleged mtigating factors
that the judge did not find. The Iower court found this was not
a proper subject for a 3.850 notion and procedural ly barred.
However, the judge's actions at sentencing deprived M. Asay of
the individualized sentencing required by the Ei ghth and
Fourteenth Anendnents. See Zant, 462 U. S. 862, 879-80 (1983);
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Eddi ngs v. Gkl ahoma, 455 U. S. 104, 110-12 (1982); Lockett v.

Ghio, 438 U. S. 586 (1978). The | ower court should have granted a
hearing on this issue. CaimXV alleges the trial court prevented
M. Asay frompresenting mtigating evidence and deprived hi m of
a reliable sentencing and effective assistance of counsel.

During M. Asay's penalty phase he attenpted to introduce

evi dence that he was not a racist and was of good character. The
court did not allow the evidence because he was not going to
allow the state to present evidence during the penalty phase that
the killings were racially notivated. First, during the guilt
phase the state argued that the crinmes were racially notivated.
Because the jury could consider this in the penalty phase, M.
Asay shoul d have been afforded the opportunity to rebut the
State's notive for the crines. Second, the evidence al so showed
M. Asay's good character, which is a mtigating factor and
shoul d have been considered by the jury. Even though the claim
alleged the trial court denied M. Asay effective assistance of
counsel, the lower court found the claimwas procedurally barred.
This is the proper subject of a 3.850 notion and M. Asay should
have been granted a hearing on this issue. ClaimXlI| alleged
trial counsel did not provide himw th a conpetent psychiatri st

in violation of Ake v. Cklahoma, 470 U. S. 68, 83 (1985). The

mental health expert trial counsel retained was not given any
background informati on and never exam ned M. Asay. Had tri al
counsel conducted a thorough investigation into M. Asay's

background he woul d have di scovered classic mtigation. This
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evi dence shoul d have been presented to M. Asay's nental health
expert and the jury. A conpetent nental health expert could have
conclusively established statutory mtigation and presented
substantial nonstatutory mtigation. The |ower court found the
claimwas "facially insufficient, conclusory, and fail[ed] to set
forth grounds for relief.” M. Asay set forth sufficient facts

entitling himto 3.850 relief. See Ragsdale v. State, 720 So. 2d

203, 208-09 (Fla. 1998). dains XI and Xl X al | ege prosecutori al

m sconduct in violation of Gaglio v. United States, 405 U S. 150

(1972) and Brady v. Maryland, 373 U S. 83 (1963). At the Huff

hearing coll ateral counsel stated that the two clains should be
conbi ned and considered as one. The |l ower court denied the claim
(PCG-R 69) but never addressed the Galio allegation. Denial of

Claim XX (cummul ative error) was error Kyles v. Wiitley, 514

So. 2d 419 (1995); State v. Gunsby, 670 So.2d 920 (1996). The

cummul ative effect of the errors is conpelling.
CONCLUSION
A new trial and sentencing proceeding is warranted. At the
very least, this Court should remand the matter to the | ower
court for a full and fair evidentiary hearing.
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