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IN THE SUPREME COURT oF FLORI DA

TEAYO R SCANTLI NG
Petitioner,

V. SUP. CT. CASE NO
1sT DCA CASE NO. 96-2035
STATE OF FLORI DA,

Respondent .

PETI TI ONER'S BRI EF ON JURISDICTION
| PRELI M NARY  STATEMENT

Petitioner, TEAYOR SCANTLING was the defendant in the
trial court and appellant in the District Court of Appeal, First
District. He will be referred to in this brief as Petitioner or
by his proper nane. Respondent, the State of Florida, was the
prosecuting authority and appellee in the courts below and wll
be referred to herein as the State.

The opinion of the District Court is reported in Scantling
v. State, 22 Fla. L. Wekly D1491 (Fla. 1st DCA June 17, 1997),

and is attached as an appendix to this brief. The appendix will

be designated as "A"




Il JURI SDI CTI ONAL STATEMENT
This Court has jurisdiction based on express and direct
conflict wth the decision of another district court of appeal on

the sanme question of |aw. Article V, Section 3(b)(3), Fla.

Const.




11 STATEMENT OF THE CASE AND FACTS
The relevant facts pertaining to the issue before the Court

are set forth in the District Court's opinion in Scantling V.

State, 22 Fla. .. Wekly D1491 (Fla. 1st DCA June 17, 1997):

The appell ant was inprisoned under a sentence for an
earlier offense, and after serving a portion of that
term he was placed on control release and then com
mtted another offense. In inmposing the present
sentence for this offense the court indicated that this
sentence woul d be consecutive to 'the sentence he is
currently serving.' However, the appellant notes that
the sentencing papers indicate that the present sen-
tence would be consecutive to any sentence received for
violation of control release, and that this is pre-
cluded by Currelly [v. State, 678 So. 2d 453 (Fla. 1st
DCA 1996)] under the theory that the present sentence
would be consecutive to an undeterm ned future
sentence.

(Aa) .
The Crimnal Division of the First District Court of Appeal,
sitting en banc, receded from its decision in Currelly v. State,

678 So. 2d 453 (Fla. 1st DCA 1996), and affirnmed Scantling's

consecutive sentence. The court reasoned that an inmate on con-
trol release has already been sentenced for the earlier offense
and does not receive a new sentence. Consequently, an inmate
violating control release is inprisoned under a sentence which
has previously been determned and inposed, and a separate sen-
tence for another offense conmtted while on control release my
be ordered to run consecutive to the earlier sentence.

In receding from its prior decision in Currelly, the court

al so acknow edged conflict with a decision of the Fourth District

Court of Appeal in Lyons v. State, 672 So. 2d 654 (Fla. 4th DCA
1996). (A).




IV SUMMARY OF ARGUMENT

The First District Court of Appeal had previously held that
it was error to order a defendant's sentence to run consecutive
to any sentence received for violation of control release, noting
that the sentence for the violation of control release was an
undetermned future sentence. Currelly. The District Court
receded fromits holding in Currelly in the instant case and held
that the sentence inposed for the violation of control release is
not an undetermned future sentence and thus it was not error to
i mpose a new sentence to run consecutive to any sentence inposed
for the violation of control release. This holding expressly and
directly conflicts with the decision of the Fourth District Court
of Appeal in Lyons.

This Court should accept jurisdiction in the instant case to

resolve that conflict.




V  ARGUMENT
| SSUE PRESENTED

THE OPINION I N SCANTLI NE V. STATE, 22 Fla. L. Wekly
D1491 (Fl a. 1st DCA June 17, 1997), EXPRESSLY AND
DI RECTLY CONFLICTS WTH THE DECI SION OF THE FOURTH
DISTRICT COURT OF APPEAL IN LYONS V. STATE, 672 So. 2d

654 (Fla. 4th DCA 1996), ON THE SAVE QUESTTON OF LAW

In Lyons v. State, the defendant was released from prison on

control release, and while on release, he was charged with
dealing in stolen property. Upon his guilty plea to the new
charge, the court inposed a sentence to run consecutive to any
control release violation and/or any other sentence presently
bei ng served. The District Court reversed the sentence, relying

on Teffeteller v, State, 396 S0.2d 1171 (Fla. 5th DCA 1981), and

held that in order for a sentence to start to run at the expira-
tion of another sentence, the record nust reflect the terns of
the other sentence. The Fourth District concluded that because
the sentence for the control release violation had not yet been
inposed in the present case, it was error to order the new
sentence to run consecutive to an undetermned future sentence.

Likewise, in Currelly v. State, the First District, citing

Lvons. held that it was error to order the defendant's sentence

to run consecutive to any sentence received for violation of the
defendant's control release in another case, noting that the
sentence for the violation of control release was an undeter-
mned future sentence.

Less than one year later, the Crimnal Division of the First

District, sitting en banc, receded from Currelly in Scantling V.

State and affirmed Scantling's sentence which was order to run
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consecutive to any sentence he received for violation of control

rel ease. The court stated:

[Wle disagree with the apparent assunption in Currelly
and Lyons that a violation of control release wll

result 1Tn a new and undeterm ned sentence to be inposed
in the future. An inmate on control release has
al ready been sentenced for the earlier offense, and
pursuant to section 947.141(4), Florida Statutes, an
Inmate violating control release may be returned to
prison for the continued service of that sentence.

Because this is not a new sentence, and the inmate is
instead inprisoned under a sentence which has pre-
viously been determ ned and inposed, a separate con-
secutive sentence for another offense conmtted while
on control release is not thereby precluded.

(p). The court expressly acknow edged conflict wth Lyons.
The conflict between the decisions of the First and Fourth
District Courts of Appeal in Scantling and Currelly is manifest.

Petitioner avers this Court should accept jurisdiction of this

cause to resolve that conflict.




VI CONCLUSI ON
The District Court's decision in the instant case expressly
and directly conflicts wth the decision of the Fourth District

in Lyons v. State. This Court should accept jurisdiction to

review that decision and resolve the inter-district conflict.
Respectfully submtted,

NANCY A. DANIELS
PUBLI C DEFENDER
SECOND JUDICIAL CIRCUT

Q. Laundiro

. DERS
Assi stant Public Defender
Fl ori da Bar No. 308846
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