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IN THE SUPREME COURT OF FLORI DA

TEAYO R SCANTLI NG,
Petitioner,

V. CASE NO 90. 968
STATE OF FLORI DA,

Respondent .

PETITIONER S REPLY BRIEF ON THE MERITS

| PRELI M NARY STATEMENT

This brief is submtted in reply to Respondent's Answer Brief
on the Merits. The answer brief will be referred to herein as “AR”
followed by the appropriate page nunber in parenthesis. Al other

references will be set forth as designated in Petitioner's Brief on

the Merits.



Il ARGUMENT

| SSUE PRESENTED

THE TRI AL COURT ERRED BY | MPOSI NG A SENTENCE IN THI S CASE

TO RUN CONSECUTIVE TO A SENTENCE THAT HAD NOT YET BEEN

| MPOSED.

Respondent initially argues that under Section 921.16(1),
Florida Statutes, the trial court was both authorized and required
to run petitioner's sentence for possession of cocaine consecutive
to the sentence inposed for violation of his control release.
Respondent's reliance on Section 921. 16, Fl a. Stat., is
unper suasi ve. That statute essentially gives trial judges
di scretion whether to inpose concurrent or consecutive sentences.
Under the statute, there is a presunption that sentences for two or
more of fenses charged in the sane information or indictnent be
served concurrently unless the court directs that the sentences be
served consecutively; sentences for offenses not charged in the
same information or indictment are presuned to be consecutive

unless the court directs that they be served concurrently.

The sentencing court below was not silent as the sentencing

di sposition but did, in fact, inpose consecutive sentences for two
offenses not charged in the same information. The problem
however, is that the first of those consecutive sentences was
uncert ain. Whil e Section 921.16 authorizes the inposition of




consecutive sentences, it does not resolve the problem presented
here where a sentence is ordered to run consecutive to an
undeterm ned or uncertain sentence for a violation of control
rel ease from an unrelated prior conviction.

Respondent contends that wunder Section 921.16, "the sentence
for possession of cocaine was as a matter of law to be consecutive
to any other sentence unless the judge directed that it be run

concurrent” (AB 5) and refers to Bruce v. State, 679 So. 2d 45 (Fla.

4th DCA 1996). Bruce does not stand for this proposition.

In Bruce, the defendant entered a plea agreenent whereby he

woul d be sentenced to seven years inprisonment for the present
charges which was to run concurrent with the remainder of the
sentence for violation of his conditional release in an unrelated
case. The trial court, concluding that it had no authority to
order that the sentences run concurrent, only recomended that they
run concurrent in the sentencing order. The Departnent of
Corrections treated the sentences as consecutive, and Bruce filed
a notion for post-conviction relief below seeking to have the
sentencing inposed in the latter case run concurrent with his
control release sentence. On appeal from the denial of his notion
for post-conviction relief, the court held that contrary to the

assunption of the sentencing judge, the legislature vested trial




courts with discretion to inpose either concurrent or consecutive
sentences in independent cases, Citing Section 921.16(1), Fla.
Stat. The court noted that where the trial court fails to specify
whet her sentences inposed for offenses not charged in the same
information or indictnent be served concurrently, Section 921.16(1)
dictates that such sentences be served consecutively but inposition
of consecutive sentences is not mandatory. Since Bruce entered his
pl ea upon the express condition that his sentence be served
concurrent with his control release sentence to be inposed in the
prior case, the sentence was reversed and the case remanded wth
instructions to run the present sentence concurrently wth the

sentence inposed by the Departnment of Corrections for violation of

control release.

Even Benyard v. Winwiaht, 322 So. 24 473 (Fla. 1975), upon

which respondent relies, recognizes that trial courts have

discretion to run sentences concurrently or consecutively. Bepvard

and Brunit v. Waiinwisht, 290 So. 2d 39 (Fla. 1973), both hold that

the first sentence inposed nmust be served first and that the Parole
Comm ssion is prohibited from del aying the effective date of a

parole revocation until the conpletion of the new sentence for the
offense causing the revocation. Respondent's reliance on Renvard

and Bxrumit, however, 1is msplaced. Even though a sentence for a



subsequent offense nmust follow a prior sentence which is reinstated
upon a parole revocation, that assumes that parole will be revoked
and the prior sentence reinstated. However, where the Parole
Conmi ssion has discretion whether to revoke control release status
and reinstate the prior sentence or inpose Other conditions of
rel ease, it cannot be assuned that control release will be revoked
such that the subsequent sentence can only be served consecutive to
the prior sentence.

Contrary to respondent's argument, petitioner has not
suggested that he should or could be resentenced for the attenpted
armed robbery upon violation of his control release. The Parole
Commission cannot nodify or change petitioner's seven year
sentence, but it does have discretion whether to return petitioner
to prison to serve the remaining portion of the sentence inposed
reinstate the original order granting the release, or der
petitioner's placenment into a local detention facility as a
condition of supervision for aperiod not to exceed 22 nonths, or
enter such other order as it considers proper. Section 947.141(4,
5), Fla. Stat. Because the disposition upon violation of control
release is discretionary, and it is uncertain whether the original
sentence will be reinstated, a sentence for a subsequent offense

cannot be ordered to run consecutive to the sentence for the prior



offense unless control release has already been revoked and the
original sentence reinstated. To hold otherwise would lead to
pi ecenmeal sentences whereby a defendant could begin serving a new
sentence, which would be interrupted when control release is
revoked and resuned upon conpletion of the renmaining portion of the
original sentence.

The problem here is really a matter of tining. [If the trial
court determ nes that consecutive sentences are appropriate, it
shoul d stay sentencing for the subsequent offense pending the
Parole Comm ssion's action on the violation of control release.
Had the Parole Conmi ssion revoked petitioner's control release and
reinstated the remaining portion of his previous sentence before
his sentencing for the subsequent offense, the trial court could
have ordered the subsequent sentence to run consecutively because
there would have been a date certain for the consecutive sentence
to begin. Since the Parole Comm ssion had not acted prior to
petitioner's sentencing, it was uncertain what action the
Commi ssion would take and whether the prior sentence would in fact
be reinstated. Consequently, petitioner's sentence was ordered to

run subsequent to an uncertain future sentence, Al though the

length of the sentence to be served upon a revocation of control

rel ease was certain, the actual disposition for the violation of




control release was still undetermned at the tine of petitioner's
sent enci ng.

In conclusion, petitioner does not dispute that a trial court
has discretion to run sentences concurrently or consecutively; he
does maintain, however, that his sentence for possession of cocaine
could not be ordered to run consecutive to his sentence for
violation of control release until such time as his control release
was revoked and he was ordered to serve the renmining portion of
his previously inposed seven year sentence. Until such tine, the
di sposition for the control release violation was uncertain and,
under the authorities cited in petitioner's brief on the nerits, it

was error to order his new sentence to run consecutive to an

undeterm ned sentence.




11 CONCLUSI ON
Based upon the foregoing argunment, as well as that in
petitioner's Brief on the Mrits, petitioner requests that this
Court quash the decision of the district court and remand with
directions that the trial court strike that portion of its
sentencing order which requires that the sentence be served
consecutive to any future sentence.
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PUBLI C DEFENDER
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