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STATEMENT OF THE CASE

Janes Randal |l was charged by indictnment filed Septenber 16,
1996 in Pinellas County with first degree nurder of Wendy Evans (on
Cct ober 20, 1995) and Cynthia Tate Pugh (on January 18, 1996) (R1/
3-4). The two counts were initially severed; then were reconsoli -
dated on notion of the defense (see R2/304; 6/966-67; 8/1236-37;
9/1396; T14/3-5). After pre-trial hearings on the defense's notion
t o suppress (see R4/ 630-33; supplenmental record (SR) 1794-1916) and
motion in limne (seeking to exclude, inter alia, evidence of other
crimes, proclivity for choking wonen during sexual activity,
appellant's fugitive status fromthe State of Massachusetts, and
his flight from | aw enforcenment officers on June 27, 1996) (see
R4/ 628-29; 6/ 860- 65, 868-76, 929- 30, 948- 1005), the case proceeded to
trial on February 25 - March 7, 1997, before G rcuit Judge Susan F.
Schaeffer and a jury. Appellant was found guilty as charged on
both counts, and the jury unaninously recommended sentences of
deat h (R9/ 1350-51, 1372-73; T23/ 1436; 24/ 1613-14). On April 4, 1997,
the trial court inposed death sentences (R9/1391-1406; 13/1748-66);

this appeal follows (R10/1568).



STATEMENT OF THE FACTS

A. Suppression Hearing

Sergeant Stefani e Canpbell and Detective Linda Hilliard of the
Pinellas County Sheriff's Ofice went to the 3079 Bel cher Road
apartnent shared by Terry Jo Howard and appel | ant Janmes Randal | on
May 21 or May 26, 1996 (SR1809, 1811-12,1822). Al though they had no
warrant, they were instructed to obtain sonme dog hairs and sone
carpet fibers for the purpose of conparison with evidence discov-
ered on the bodies of the Cearwater nurder victins (SR1810-11
1821-22). The officers posed as individuals who were starting a
dogwashi ng busi ness. They handed out fliers in the nei ghborhood,
and when they knocked on the door of apartnment #2 Terry Jo Howard
answered. They offered her a free sanple dogwash and she invited
themin. (SR1811-13,1821) Detective Hlliard washed Ms. Howard's
dog in the bathtub and dried her off with a towel, thereby securing
the dog hairs (SR1811,1813-14, 1819). Then they all sat in the
l[iving room talking and playing with the dog (SR1814). Duri ng
this time, Sgt. Canpbell pulled a few fibers from the tassel
portion of a maroon or pink rug, as well as a sanple fromthe tan
carpeting beneath it (SR1817-18).

Corporal John Quinlan assisted in the Evans and Pugh crine
scene investigations (SR1824-25). Sone pink fibers and potenti al

dog hair was recovered from both bodies, and there was a tire



i npression at the scene where Evans' body was | ocated (SR1825-26).
The tire track was identified as possi bly being nmade by a Firestone
AXT, and it was | earned that a set of such tires had been purchased
by Terry Jo Howard from Don O son Firestone in Septenber 1995
(SR1827, 1849, 1858). These were the only four tires of that variety
sold by Don dson in 1994 or 1995 (SR1858-59). The officers then
| ocated a truck which was owned by M. Howard and driven by
appel l ant (SR1827,1848). Their investigation focused on appel |l ant
and he was put under surveillance (SR1827-28, 1849-50)

On May 6, 1996, while he was under surveillance, appellant
went to Don A son and replaced the two rear tires on his white
Dodge pickup (SR1828). This was observed by investigators. The
two rear tires were subsequently seized by Corporal Quinlan, who
secured the advice of an expert, Peter MDonald (SR1828-29).
McDonal d suggested that it would be hel pful to have the two front
tires as well, so they could put themall on a vehicle simlar to
appel lant's truck and make ink inprints of the tread (SR1829, 2848,
1858). Quinlan had the nanager of the Don O son store call Terry
Jo Howard and tell her that there was a problemwith the two newy
purchased rear tires, and if she came back in they would as a
courtesy replace all four tires free of charge (SR1829-31). About
a week later on May 17 -- after the nmanager rescheduled a m ssed

first appointnment -- Ms. Howard and appellant cane in and had the



four tires replaced (SR1832-34). The tires were subsequently
secured as evidence (SR1834).

In the early norning of June 27, 1996, Corporal Quinlan and
Detective Klein went to the Belcher Road apartment to talk to
appel l ant (SR1835- 36). There were no other officers in the
i mredi ate vicinity, but some of the surveilling investigators (who
were now down the street) had earlier watched Terry Jo Howard as
she left the residence (SR1835-36,1855). Corporal Quinlan
testified that it was not his intention at the time to arrest
appel l ant for the nurders of Cynthia Pugh or Wendy Evans ( SR1836).
Hs intention was to speak to appellant and asked him sone
questions”[i]n a non-custodi al way" in the ongoi ng i nvesti gation of
the Cl earwater hom ci des (SR1836, 1857). However, Quinl an was awar e
that appellant was a fugitive from Massachusetts and there was an
out standi ng warrant for his arrest (SR1836, 1845, 1852-57). The pl an
was that as soon as appellant entered his vehicle, the officers
were going to stop himand arrest himon the outstandi ng Massachu-
setts warrant (SR1852-57). Quinlan acknow edged that the rational e
for waiting to make the arrest until appellant was in his truck was
to enable the officers to conduct a warrantless search of the
vehicle incident to the arrest or pursuant to the Carroll?! doctrine

( SR1854- 55) .

' Carroll v. United States, 267 U. S. 132 (1925).

4



When appel |l ant opened the door, Corporal Quinlan identified
hi msel f and asked himif Terry Jo Howard was hone (al though Quinl an
knew she wasn't) (SR1837-38, see 1835, 1855). Qui nl an i nforned
appel l ant that he was investigating sone open hom ci des, and asked
himif he was aware of the prostitute nmurders in North Pinellas
(SR1839). Appellant indicated that he was aware of these events
fromtel evision and newspaper reports (SR1839). (Qinlan said he
was contacting all wonen who had been arrested for prostitution in
the North Fort Harrison area of Cl earwater, and that he needed to
speak with Terry Jo (SR1838-39). He showed appellant sone
phot ogr aphs and asked himif Terry Jo knew any of them or whether
any of them had even been in her apartnent or her vehicle (SR1839-
40, 1842). Appell ant responded that they would have to ask Terry
(SR1840, 1856). Appellant was then asked if he knew any of the
victinms or had had any contact with themand he replied that he did
not (SR1840, 1842).

The entire conversation |asted about ten mnutes (SR1843).
Cor poral Quinlan never entered the residence, and appel |l ant never
gave any indication that he wanted to term nate the conversation
(SR1843). When Quinlan left the front door area of the apartnent,
appel I ant went back inside where, Quinlan testified, he was freeto
go about his business (SR1844).

About ten mnutes |later, another team of detectives observed

appellant leaving his apartnment and getting into his truck



(SR1844, 1855). A man naned Maitland N xon got into the truck with
hi m and they drove sout hbound on Bel cher Road (SR1844, 1855). At
this point a uniforned patrol attenpted toinitiate atraffic stop,
using the overhead |ights (SR1845). Their intent was to arrest
appellant on the outstanding Massachusetts warrant (SR1845).
However, the officers were unable to successfully arrest him on
June 27, 1996, because he fled (SR1845). He was apprehended four
days later on July 1, 1996 (SR1845).

On June 27, after appellant fled the police, Terry Jo Howard
was contacted by | aw enforcenment and she consented to a search of
the apartnent. She also gave consent to |aw enforcenent to take
the entire pink carpet which was in her living room and to renove

dog hairs from her pug dog (SR1845-46).

B. Trial

On the norning of October 20, 1995, a U P.S. delivery driver
found an uncl ot hed body of an adult fermale in a wooded area | ust
off Tanmpa Road and Myrtle Lane in northern Pinellas County
(T16/427-31,435-37; T17/525). The driver flagged down a sheriff's
deputy and reported what he'd seen (T16/431). The deceased was
subsequently identified as Wendy Evans, who worked as a prostitute
in the North Fort Harrison area (T16/438-40; 17/491; see T16/412-
17,422-25). It appeared to the crine scene investigator that she

had been killed at another |ocation (T16/438,455). There was no



clothing or jewelry on the body, and none was found in a search of
the area (T16.437,438,441). Trace evidence was collected fromthe
body (T16/454-60, 470, 474). The investigators observed what
appeared to be tire inpressions in the nud and in the grass (T16/
444- 45, 461-62,469). According to Detective Madden, the tracks in
the nmud "l ooked as though they had sone characteristics, sone
detail to thenmi', while the ones in the grass had no identifiable or
di scernible characteristics (T16/446-47). The tire inpressions
were photographed and casts were nade (T16/444,446,462-68).
Phot ogr aphs were subsequently taken of the casts (T16/474-75)

On January 18, 1996, construction workers at the EnporiumFl ea
Mar ket on U.S. H ghway 19 in Pal m Harbor di scovered the body of a
female, later identified as Cynthia Pugh (T17/526,531). She was
lying on her back beside a dunpster in a parking |ot at a comer -
cial site (T17/529-31,545). There was no clothing or jewelry on
the body and none was found at the scene (T17/530). Trace
evidence, including a brown and white piece of cigarette filter
paper which was visible onthe victims right breast, was col |l ected
(T17/533-34,543-49). Crine scene technician Wl d acknow edged t hat
it was a w ndy day, and she didn't know what the wi nd m ght have
bl owmn onto the body before she arrived at the scene (T17/550).

Ms. Pugh, like Ms. Evans, worked as a prostitute on North Fort

Harrison (T16/412-141,417-19,477-79). \Wen |ast seen, the night



before, she was wearing dark jeans, a white shirt, and a dark jean
j acket (T16/479).

The cause of death, in each case, was nmanual strangul ation
(T17/494-95,577). Both victins had external (Evans) or interna
(Pugh) neck injuries, the hyoid cartil ages were fractured, and Ms.
Pugh had petechial henorrhages in her eyes (T17/505-07,509-
11,514, 421, 582- 85, 588, 593- 96, 601). Dr. Hansen, who perfornmed the
autopsy on M. Pugh, testified that unconsciousness would have
occurred fromw thin seconds to a mnute if the veins and arteries
were conpressed. |If only the airway was conpressed, it would be 30
seconds to a mnute, maybe up to several mnutes (T17/600). To
cause death, pressure would have to be applied several m nutes
| onger (T17/580, 600-01). Dr. Davis, who conducted the Evans
aut opsy, stated that the tinme for unconsciousness to result would
vary with the type of pressure applied; it could be 3 to 5 mnutes
or it could be shorter (T17/498-99, 501, 519). Death coul d occur
within a very few mnutes, or -- to be absolutely certain -- 5to
10 (T17/500). Dr. Davis acknow edged that his tinme estimates were
at the long end of the range; he didn't want to be accused of
understating (T17/518).

Bot h Evans and Pugh had sustained other injuries. M. Evans
had three broken ribs, and bruises on the |eft side of her head,
| eft shoulder, in front of the hip bone, and right thigh (T17/503-

05, 507- 08, 511- 13). The bruises occurred prior to death but Dr.



Davis couldn't tell whether they occurred prior to unconsci ousness
(T17/508-09,519-20). There was an injury to the external genita-
lia, but that coul d have been there for sone period of tinme and was
not necessarily recent (T17/513,519). No sperm or senmen was
present (T17/519; see 610). A |lab analysis determ ned that there
was cocaine in Ms. Evans' system at the tine of her death (T17/
513).

Ms. Pugh had sustained blunt trauma to the head and face, with
brui ses and scrapes on her cheeks, chin, and underneath her |ip,
and a smal |l | aceration to the back of her head (T17/577, 582-86, 591-
94). There was an older, pre-existing bruise, with stitches
present, above the eyebrow (T17/581-82,6-1-02). There were al so
smal | scrapes and bruises on her chest, under her right shoul der
bone, and left hip, and abrasions on the back of her el bow and on
her left hand (T17/585-86, 594,605). The abrasions on her chest
were consistent with being caused by a surface such as a rug, and
were consi stent with other things as well (T17/587,602). There was
a very thin linear area of "black, sticky, adhesive-type substance"
around each wist. The substance was not unlike what you would
find on the underside of duct tape, although duct tape is pretty
w de and these lines were thin (T17/586-87,603). Dr. Hansen coul d
tell that sonme, but not necessarily all, of the bruises and
abrasions occurred while the victimwas alive, because there was

still sone blood circulation (T17/598-600). Dr. Hansen coul d not



tell whether she was consci ous or unconsci ous when those injuries
occurred (T17/598). No spermor senen was found (T17/575-76; see
614-15). Toxicology tests indicated the presence of cocaine and
cocai ne netabolites in Ms. Pugh's systemat the tine of her death
(T17/597).

Tire print identification expert Peter MDonald received al
four tires which had been renoved fromappellant's truck (T18/637).
Based on the tests he conducted, and "based upon [his] know edge of
the relative rarity of this particular tread design and size, the
nmol d characteristics that [he] found in the tire track at the
scene, and the specific indications consistent wth the
delam nation fromthe right rear”, MDonal d expressed the opinion
that it was "a virtual certainty"” that the right rear tire from
appellant's truck left the tire inpression at the Wndy Evans'
crime scene (T18/693). McDonal d acknow edged that he was not
maki ng a positive identification (T18/694).

Raynmond Arel |ived next door to the Bel cher Road tripl ex where
appel l ant and Terry Jo Howard resided (T18/747-48). On January 17,
1996, Arel arrived honme fromwork at around 10:30 p.m and a few
mnutes later, as he was taking out the garbage, he saw Jim
(appel l ant) and anot her person wal king into appellant's apartnent
(T18/751-55, 760, 762). The other person was either a female or "a
guy with long hair" simlar to Arel's; he saw them for just a

second or two from40 feet away, and he couldn't tell the person's
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gender (T18/760-66). The other person was not Terry Jo Howard; he
or she was shorter than appellant and also snmaller than Terry Jo,
who is a pretty big girl (T18/761-63). The person had |ight
colored hair and was wearing dark jeans or pants and a bul ky
sweater or sweatshirt (T18/764).

Corporal John Quinlan testified about his conversation wth
appell ant at the doorway of his apartnent on the norning of June
27, 1996 (T18/768-70). [See Statenent of the Facts -- Suppression
Heari ng] . Def ense counsel asked for and was given a continuing
objection to evidence of statenents and appellant's actions
(T18/769-70). Quinlan and Detective Klein identified thensel ves
and asked if Terry Jo Howard was hone (T18/770-71). They stated
that, in the course of investigating the Pugh and Evans hom ci des
in the North Fort Harrison area, they were contacting prostitutes
(T18/771). Appellant indicated that he knew that Terry Jo Howard
had been arrested for prostitution in the past (T18/771). He was
awar e of the hom cides fromTV and newspaper reports (T18/771). At
sonme point in the conversation, Detective Klein got identification
information from appell ant, including his name, address, date of

birth, and social security nunber (T18/777; 19/815-16).72

2 Quinlan testified on cross that the information matched
that which was on the Massachusetts probation warrant he had
except that a couple of nunbers in the social security nunber were
transposed (T19/815-16).
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Qui nl an showed appel | ant phot ographs of the hom cide victins
and asked himif Terry Jo knew them He replied that they would
have to ask Terry (T18/772,777). Asked whether Terry had ever had
either of these wonen inside their apartnent, or given a ride to
either of themin their truck or car, appellant agai n answered t hat
they'd have to ask her (T18/774-77). The officers then asked
appellant if he knew either of the wonen, or if they had even been
in his apartnment or vehicle to his know edge; his answer to each
question was no (T18/772-73,775-77). According to Quinlan,
appellant's right hand, which was up resting against the door,
woul d trenbl e when he extended t he phot ographs, and stop trenbling
when he withdrew t hem (T18/ 773-76). Appellant's | eft hand was down
at his side, out of Quinlan's view (T18/775-76). Qui nl an
acknow edged on cross that he is not famliar wth a neurol ogi cal
condition called essential trenors (T19/816).

Qui nl an described the location in A dsmar near Myrtl e Lane and
Tanpa Road where Wendy Evans' body was found, and asked appel | ant
if Terry Jo Howard had knowl edge of the area or any personal
busi ness contacts there. Appel l ant said he'd have to ask Terry
(T18/ 777). Asked about his own famliarity with the area,
appel l ant said he knew where it was, but he had not been there and
had no contacts there (T18/777-78).

The ten-m nute conversation ended, and the officers went back

totheir vehicle (T18/ 778, see 768). Quinlan testified that it was
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never nmade known to appellant during this conversation at the
doorway that he was a suspect in the homcides (T18/782-83,
19/816). It was not until four days later, on July 1, after he had
been arrested on the outstandi ng warrant, that he was notified that
he was a suspect in the nmurders of Evans and Pugh (T18/783, 19/
816) .

Fol | owi ng the conversation in the doorway, after the officers
left, appellant picked up Maitland Nixon and left in his truck
(T18/778; 19/816) A decision was nade to stop appellant's vehicle
with a uniforned cruiser (T18/778). [Actually, as he acknow edged
on cross, Corporal Quinlan was aware at the tinme he approached
appel l ant at his residence that there was an outstandi ng probation
warrant from another state (T19/815), and the traffic stop was
being made in order to arrest appellant on the outstanding
Massachusetts warrant (T19/816)]. As appellant travel ed sout hbound
on Bel cher Road approaching State Road 580, "the patrol deputy
initiated the traffic stop by turning his overhead |ights on"
(T18/782-83), and "the defendant fled at that point" (T18/782).

Wth the unifornmed cruiser in full pursuit, appellant turned
into a Chevron station, went through an alley, entered into an area
call ed Heather 3 en, and nmade a right turn which put hi meastbound
on Evans Road. At this point, his speed was excessive, over the
speed limt. Qui nl an was now involved in the pursuit and other

units were called in (T18/779). Appellant proceeded to go east and
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ran a stop sign, headed toward U. S. 19 (T18/779-80). The pursuing
police cars had their overhead lights and sirens on (T18/780).
Appel lant turned southbound on 19, mde a U-turn under the
over pass, and headed northbound at a speed of seventy mles per
hour (T18/780). The officers couldn't keep up with hi mbecause of
traffic conditions -- "we couldn't drive as recklessly as he did"
-- and they actually lost sight of him for a while (T18/780).
Appel I ant made several nore turns and went into a cul -de-sac call ed
Mayfair (T18/780). At the end of the cul -de-sac the passenger
Mai tl and Ni xon, was able to bail out of the vehicle; appellant |eft
the roadway, ran up onto the grass, and went between two houses
(T18/781). Staying off the roadway, appellant went a couple of
streets over, abandoned his vehicle, and fl ed on foot (T18/781-82).
Quinlan testified, "[We had, probably, between C earwater Police
Department, the Sheriff's Ofice and the helicopter, K-9, SWAT
team we had probably in excess of a hundred peopl e out there", but
they were unable to locate him (T782).

Appel  ant was arrested four days later, on July 1, when he was
caught returning to his residence on Bel cher (T18/782).

On June 27, 1996, after the events described by Corpora
Qui nl an took place, sheriff's office forensic specialist John G ubb
collected several itens from appellant's and Terry Jo Howard's
resi dence, including the maroon throw rug (T19/832-41). Another

specialist, John Mauro, while processing the apartnent noticed
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debris which appeared to be cigarette filter paper on the living
room and bedroom fl oor (T19/844-47). On the sane date, Detective
Jeffrey Good obtained a dog hair sanple from T Terry Jo Howard' s pug
dog, Penny (T19/854-56). Good also testified that in January 1997
a bl ood sanple was drawn from Ms. Howard and nailed to Cell mark
(T19/ 856- 57, 864- 65).

FBI hair and fi ber expert Chri stopher Hopkins conpared the dog
hair sanples from Terry Jo Howard's pug dog, Penny, with trace
evi dence recovered from the bodies of M. Evans and M. Pugh
(T20/908- 11, 924- 25, 934- 35, 938-44, 946-48). He testified that, with
respect to dogs and cats and nost other animals, there are two
types of hair that make up the coat (T20/912). Fur hairs are snal
and fine, and they tend to | ook alike frombreed to breed (although
they may contain characteristics which are consistent with sone
breeds and not others), while guard hairs are thicker, coarser, and
contain mcroscopic characteristics which may enabl e the exam ner
to distinguish nore specifically between breeds (T20/912-13, 945-
46). Hopkins testified that the four brown and white banded guard
hairs which were obtained from Cynthia Pugh's body were
m croscopi cally consi stent with Penny's guard hair (T20/929-32, 938-
43). Banded hair is uncommon for dogs (T20/940-41). Three white
fur hairs from Pugh's body were consistent with Penny's fur hair
(T10/930- 32, 938-43). A single fur hair from Wndy Evans

fingernail scrapings was al so consistent with Penny's fur (T20/911-
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12,938-39).2% The guard hairs and the fur hairs on the bodies, in
conbi nati on, was consistent wwth comng fromthe breed of pug, and
Hopki ns coul d not exclude Penny as a possi bl e source (T20/943-44).

FDLE m croanal yst Jerry Cirino received trace evidence from
the bodies of Ms. Evans and Ms. Pugh in or prior to March 1996
(T20/957-58,967-68). Anpng the itens exam ned were cotton, wool,
and synthetic fibers; pink, green, orange-red, black, pale brown,
and white in color; sonme were conpared, sonme were not conpared, and
sone were of limted conparison value (T20/958-71, 944). Cirino
conpared seven pal e pink, coarse, synthetic fibers fromEvans with
a single pale, pink fiber from Pugh (T20/972-77). Three of the
fibers from Evans and the one from Pugh were Nylon 6 fibers (a
common, mass-produced carpet fiber); these were consistent in al
observabl e m croscopic characteristics and coul d have origi nated
fromthe same source (T20/973,976-77,992-93). [A ninth pale pink
synthetic fiber fromthe vagi nal conbings of Ms. Evans was |ater
recei ved fromFBI agent Hopkins (T20/978-79)]. GCi rino passed that
information on to | aw enforcenent (T20/977-78).

In Septenber 1996, Crino was supplied with a rug from the
resi dence of appellant and Terry Jo Howard (T20/979-81,985). The
rug appears to the eye to be maroon, nauve, or plum but the

i ndi vidual fibers are pink (T20/985-88). The interior section is

8  Hopki ns acknow edge on cross that he had stated in his
report that the fur hairs found on Pugh and Evans were too limted
to be of value for conparison purposes (T20/943-44).
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conposed of pale pink Nylon 6 fibers, and the fringe i s conposed of
pol yester fibers (T20/982-84). Nylon 6 and Nylon 66 are the two
nost common fornms of synthetic carpets and rugs throughout the
United States, and they are mass-produced daily (T20/992-93).
Pol yester is al so mass-produced and is used in rugs, clothing, and
numer ous ot her products (T20/993). GCirino acknow edged that there
could be "easily thousands" of things all around us conprised of
both Nylon 6 and pol yester (T20/993).

Crino testified that, of the eight pale pink fibers on M.
Evans' body, the four which were Nylon 6 fibers (including the
fiber from the vagi nal conbings) were mcroscopically consistent
with the interior portion of the rug fromappellant's |living room
and could have originated from that rug (T20/985, 989-93). The
single pale pink fiber from Ms. Pugh's body was al so consi stent
with the central portion of that rug (T20/991). O the four
remai ni ng pale pink fibers fromMs. Evans, one fiber was consi stent
wi th the polyester fringe of the rug (T20/990-93). The three other
pal e pink fibers found on Evans' body did not match anything Crino
exam ned (T20/993).

O the fibers that were consistent wth the rug, the col or of
the dye al so matched (T20/994-97). G rino acknow edged that pale
pink is a fairly common col or, and he does not know how many pal e

pink Nylon 6 fibers are in existence (T20/997).
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The next norning of trial, defense counsel -- apparently
t hi nki ng that Linda Graham (appellant's ex-wife) was to be the next
state witness (see T21/1012) -- renewed his pretrial objection to
t he evi dence of appellant's propensity to choke wonen during sexual
activity (T21/1002-11). [In the WIIlians Rul e hearing on February
19, 1997, less than a week before trial, the defense argued
extensively that the choking incidents involving appellant's
girlfriend Terry Jo Howard and his ex-wife Linda G aham were
i nadm ssi ble and should be excluded (R6/977-81, 990-96). Wi | e
prohi biting any mention of kidnapping or rape, the trial judge
rul ed that the choking incidents, and the testinony that appell ant
obt ai ns sexual gratification fromchoking wonen, woul d be admtted
into evidence (R6/983-84,996). On the norning of jury selection,
February 24, 1997 (in conducting a colloquy with appellant to
ensure that his waiver of the severance of the counts and the
cross-adm ssibility of the Evans and Pugh hom ci des was vol untary),
the judge recognized that as to the other itens in the state's

Wllians Rule notice, "Qoviously, M. Schwartzberg [defense

counsel] objects to those itens conmng in, and | understand that"

(T14/5). A witten order (dated March 14, 1997, nunc pro tunc to

February 24, 1997) was entered reaffirmng that the state woul d be
all owed to present evidence of the manual strangul ations of Terry
Howard and Linda Randall (Graham), as well as the testinony of

either David GO kemus or Dr. Wsley Profit regarding sexual
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gratification (R8/1236-39)]. Wile the renewed objection at trial
was focused on Linda G aham this was |likely under the assunption
that she was to be the next wtness. During the renewed argunent
on the subject, the prosecutor brought up Terry Jo Howard:

But what | believe [ Ms. Graham s] testinony
will be -- and | have worked to -- through a
conbi nati on of sonewhat | eadi ng questions, and
trying to focus the inquiry, to try to conply
with the Court's order, which | understood was
choki ng behavi or during sexual activity, or as
a prelude to sexual activity, was relevant to
establish notive in this case. And although
we were not to prove it up as Wllianms Rul e of
a rape or a kidnapping, you were going to
all ow evidence of force or violence that
occurred during the choking behavior, that

t hat was  perm ssible. That was ny
understanding of your ruling, as to Linda
G aham

And of course, we've got sinmlar _incidents
wth Terry Howard, that you also ruled were
adni ssi bl e. And this is illustrative and
corroborati ve.

(T21/ 1005- 06) .

The trial court adhered to her previous ruling:

And yes, | agree with you, this is
prejudicial. WIIlianms Rul e evidence generally
i S.

But again, as | told you, this is a
circunstantial case. 1've heard it. And once
again, | think that it is relevant. |t tends
to show, fromthe State's perspective, notive.
It tends to show identity. It tends to show
| ack of mistake or whatever that -- accident

or mstake. And so l'mgoing to let it in.

(T21/ 1009) .
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Shortly thereafter, the judge asked the prosecutor if Linda
Grahamwas first, and the prosecutor answered "No. | was going to
put on Terry Howard first, but . . ." (T20/1012)

Terry Jo Howard testified that when she net appellant in
February 1994 she was a prostitute on the streets with a cocaine
habit (T21/1014-15). He picked her up and they had sex (T21/1014).
A romantic rel ationship devel oped between them and they noved in
together. Terry gave up the streets and her drug habit, and she
lived with appellant until his arrest on July 1, 1996 (T21/1015,
1029). She testified that she was in | ove with appellant then, and
she still loves him (T21/1032,1038, 1045).

Wthin the first couple of nonths of their relationship, it
becanme obvi ous that appellant had a problemw th choki ng behavi or
during sexual activity (T21/1016, 1019-21, 1045-46). Appel | ant
admtted to her that he becane sexually stinulated by choking his
sexual partners (T21/1016). Terry acqui esced "because | didn't
want himto not get what he needed and then kill me two years down
the road" (T21/106-17). She wanted to help him out with his
probl em and she wanted hi mto have sone control over it (T21/1017,
1045-46). [At this point the trial judge gave the jury a WIlians
Rule instruction to <consider the -evidence of the manua
strangul ation of either Terry Howard or Linda Randall [ G aham for
the "l imted purpose of proving the notive, intent or identity of

Janmes Randal |, or the absence of m stake or accident on the part of
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Janmes Randal|l" in the Evans and Pugh nmurders (T21/1019, see 1017-
18)]. Appellant would choke Terry froma face-to-face position,
wi th both hands around her neck (T21/1021). Wiile he was having
orgasm he would sonetines get up off choking her and start
striking the pillow (T21/1021). Al though Terry acqui esced to being
choked, she was still distressed by it (T21/1020). It seened to
excite appellant nore if she fought or showed fear; when she
changed her reaction and did nothing, the conduct di m ni shed and
then pretty nmuch stopped (T21/1020-21, 1046-47).

However, in early Cctober 1995, on the day of the O J.
Si npson verdict, Terry disclosed to appellant an incident (which
had occurred during his recovery from heart surgery) in which a
former enpl oyer or co-worker had coerced her into sexual activity
(T21/1022). Appellant becane angry. Terry hel ped hi mpack a bag,
told himto get whatever he needed out of the bank, and he |eft
(T21/1023). She didn't knowif he was com ng back. Later that day
or the follow ng day appellant returned. He grabbed Terry by the
throat, threw her up against the wall, and began choking her and
scream ng at her "Don't you ever do that again. Don't you ever |et
anot her man take advantage of you ever again" (T21/1023). He
continued to choke her with both hands around her neck until she
| ost consciousness (T21/1023-24). Wen she woke up she was on the
bed and appellant was having sexual intercourse with her (T21/

1024). Asked by the prosecutor to describe her injuries to the
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jury, she testified, "You could not see anything but the bl ood,
about [an] eighth of an inch thick in ny eyes. There was no white.
My voice, ny throat was sore, and it hurt for a long tine. But for
about eight weeks you could not see any white in ny eyes.
Every capillary in ny eyeballs had been burst" (T21/1024).

Around that tine, Terry had been planning to visit her nother,
who was seriously ill, and her sister Tamara in Wst Pal m Beach
She del ayed the visit because of her injuries, and then went there
for the last two weeks of COctober (T21/1025). Appellant drove her
to West Pal m Beach in their truck; he stayed over for a night and
then drove back to Pinellas County (T21/1027-28). Appel | ant
brought Terry's nother's pug dog, called Princess Penny Pickles,
back wth him because her nother had beconme too ill to take care
of the dog (T21/1027-28, 1035-36). Terry remained in West Palm
Beach and -- after a trip to North Carolina with her relatives --
returned to Pinellas County around the end of the nonth (T21/1031-
32). VWiile in North Carolina, she bought a car. After that,
appel l ant drove the truck and Terry drove the Pontiac (T21/1032).

Terry went back to West Palm Beach on Christmas day; she
wasn't sure if appellant cane with her (T21/1034). On January 16,
1996, she went there again and stayed a week, to help out while her
sister had surgery (T21/1033). Appellant did not acconpany her on
this trip (T21/1033-34). Terry testified that she and appel |l ant

both had ATM cards on her bank account; if there was a transacti on
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in Pinellas County on January 17, 1996, she did not do it because
she was in West Pal m Beach (T21/1035).

Terry testified that the dog, Penny, snoked cigarettes. Terry
woul d give her a cigarette butt -- she wouldn't take it unless it
had been snoked -- and she would flip it around in her nouth and
suck on it until all the nicotine was gone. Wen she got tired of
it she would just spit it out somewhere, so there were chewed up
cigarette filter papers around the house nost of the tine (T21/
1036-37; see also T21/1071-74 (testinony of Terry's sister Tamara
Garcia)).

Terry testified that throughout the two and a half years she
lived wth appellant and saw himon a daily basis, he shakes when
he i s hol di ng a newspaper or anything along those lines. After his
heart surgery he started shaking nore (T21/1059).

After appellant's arrest, Terry would visit himin the jail
(T21/1038,1050). On one of those visits, in July 1996, she asked
hi m"Why not nme?", and appel |l ant responded by air-witing backwards
(so she could read it) on the window glass, "I hurt others so that
| would not hurt you" (T21/1038-40, 1050-54, 1057-58, 1060) . She
acknow edged on cross that on in an August 1996 sworn statenment she
had told the assistant state attorney she wasn't certain what
appel lant had witten on the wi ndow and there were a | ot of words

she really didn't understand (T21/1054-55). At trial she asserted
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that she was lying in the sworn statenent because she was conf used,
upset, and in fear for her life (T21/1054-56).

Terry Jo Howard testified that she has been convicted of
several felonies; she had no idea how many convictions, but she
vol unteered that she has been arrested 57 tinmes (T21/1041).

Recall ed briefly by the state on the next day of trial, after
several intervening wtnesses, Terry testified that she did not
know Wendy Evans or Cynthia Pugh, and to her know edge neither of
t hem had ever been in her residence or vehicles (T22/1130-31)

Tamara Garciais Terry Jo Howard's sister (T21/1063-64). Wen
Tamara first met appellant, the two sisters were not close.
Terry's troubles with drugs and prostitution had alienated her from
her nother and sister (T21/1065). It wasn't until Terry and
appel l ant started goi ng out together and becane a couple that Terry
re-entered Tamara's |life, and by the tinme of the trial the two
sisters had devel oped a close relationship (T21/ 1065, 1077-78).

During Terry's October 1995 visit, Tanmara noticed that both of
her eyes were bl oodshot and it appeared to be the result of an
injury (T21/1071). Terry told her sister how the injury occurred
(T21/1071). Terry canme down for another visit during the week of
January 17, 1996, and from January through July of that year the
two sisters visited each other frequently (T21/1074-75,1078).

Bank records were introduced which showed two ATM wi t hdr awal s

of forty dollars each fromTerry Jo Howard's account on January 17,
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1996. The time and | ocation of the first transaction was 9:10 a. m
at the East Dunedin branch of the Barnett Bank, while the second
transaction occurred at 9:00 p.m at the Bayshore office on
Al ternate 19 (T21/1097-1101).

Linda Graham a resident of Massachusetts, was married to
appellant for seven years, from June 1979 until January 1987
(T21/1101-03). During the course of their marriage, appellant
woul d choke her during sexual activity (T21/1103-04). He derived
sexual excitenent or pleasure from choking her (T21/1103).
Appel |l ant would get on top of her and put his hands around her
neck, using force (T21/1103). On several occasions this resulted
ininjury (T21/1103).

Li nda Gcahamthen testified about two specific incidents. On
July 8, 1986, in their hone, appellant choked her manually, from
behi nd and then on top of her (T21/1104). The choki ng was agai nst
her will (T21/1104). It was clear to her that appellant was
getting sexual excitenent from her reaction to being choked (T21/
1104). As aresult of this incident, she sustained bruises on her
neck, soreness and stiffness (T21/1104).

On Septenber 6, 1986, appellant choked her during a sexua
encounter that occurred outside her vehicle (T21/1104-05). He tied
her hands behi nd her back wi th her shoel ace, got on top of her, and
choked her with his hands, causing marks on her neck and arns

(T21/1105).
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Dr. Wesley Profit, a Massachusetts psychol ogi st, was enpl oyed
i n August 1986 at Bridgewater State Hospital, where he had occasion
tointerviewappellant. Appellant described his having the urge to
choke his partners during sexual intercourse or activity. Thi s
contributed to his arousal and enjoynent of the sexual encounter,
and he also got pleasure out of choking (T21/1107-08). He
indicated that force or violence was part of his choking behavior
(T21/ 1110).

Angel i Ranadive, a forensic scientist at Cell mark D agnosti cs,
testified that she conducted DNA tests on the piece of cigarette
filter paper which was found on Cynt hia Pugh's body, and on a bl ood
sanple from Terry Jo Howard (T22/1187,1197-98). In her opinion
all six genetic markers were the sanme, and thus Ms. Howard cannot
be excluded as being the source of the DNA on the cigarette paper
(T22/ 1205, 1207). Anot her Cel Il mark enpl oyee, popul ati on geneti ci st
Lisa Forman, estimated that the frequency of the genetic profile
found on the cigarette paper and in Ms. Howard's bl ood woul d be
approximately 1 in 39,000 for Caucasians, 1 in 430,000 for African-
Anmericans, and 1 in 140,000 for Hi spanics (T22/ 1251, see 1253-54).
These concl usi ons were based on a database consisting of "about a
hundred and five Caucasi ans and about a hundred African-Aneri cans"
(T22/ 1243).

The testinony of Maitland N xon (who was hospitalized with an

illness) was read to the jury by stipulation (T22/1233-34, 1236;
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R8/ 1249-51). N xon was appellant's nei ghbor, and woul d sonetines
assist him in installing wndows at different |obsites. On
occasion they would drive honme fromwork via North Fort Harrison
(T22/1243). They sonetines talked about prostitutes. When
appellant saw a fenmale he believed to be a prostitute he would
poi nt her out and say, "She's a working girl" (T22/1235). In My
1996, N xon noticed that the right rear tire on appellant's truck
was maki ng noi se; he checked it and found that the belts had broken
(T22/1235). He later |earned that appellant had had both rear
tires replaced (T22/1235).

On June 27, 1996, Nixon was with appellant when he left his
residence in the white pick-up truck around 8:00 a.m Wi | e
sout hbound on Bel cher Road, Ni xon noticed a deputy behind them and
told appellant, "I think we are going to be pulled over" (T22/
1235). Appellant pulled into a Chevron station and, as the deputy
foll owed, appellant said "I'm gonna run. "' m gonna run" (T22/
1235). As the deputy was getting out of his cruiser, appellant
took off. During the pursuit, appellant told N xon that the cops
had been to his house that norning. Wen Ni xon asked to be | et out
of the truck, appellant said, "I can't do that, man. | can't do
that. | got to go. | got to go. It's nmy life. | can't stop
They gonna -- they want nme. They're gonna ship nme back" (T22/1235-

36). He kept repeating "lIt's ny life" (T22/1236). Ni xon asked him
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what was up, and appellant replied "They want nme for sonething up

north" (T22/1236).
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C. Penal ty Phase

Appellant's ex-wife Linda G ahamwas recalled. 1In the early
nmor ni ng hours of July 19, 1986, appellant arrived hone around 2: 00
a.m and cane into their bedroom He wanted to have sex and she
wanted to go to sleep. He told her she was going to have sex with
hi m whet her she wanted to or not. He began choki ng her, squeezing
hard on her neck, and forced her to have sexual intercourse (T24/
1475- 77) .

The next norning he acted |ike nothing happened; he said he
was sorry and wouldn't do it again. She got the kids together and
went to a shelter (T24/1477). Appel | ant checked hinself into a
hospital, and then went to another hospital for a psychol ogi cal
eval uation (T24/1478). Linda visited himthere, along with his
parents (T24/1478). She pressed charges, got a restraining order,
and noved out (T24/1478).

On Septenber 6, 1986, after his discharge fromBri dgewat er and
while they were in the process of getting a divorce, appellant's
sister called Linda and asked if she could take her ten year old
son Craig to an air show. She al so asked her to bring sone of
appellant's clothes and work tools. They nmet hal fway, in Rutland,
Massachusetts (T24/1478-79, 1491). After dropping Craig off, Linda
started back honme with the tw younger children. She saw
appellant's car off to the right, and appel |l ant was standing in the

m ddl e of the road. She stopped; he cane over and said all he
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wanted to do was tal k (T24/1480). At sone point he got in the car
and began choki ng her, naking her lie on the floor. The kids woke
up and started crying. Appellant drove down the road and pull ed
off into the woods. He nade Linda get out of the car, and nmade the
kids stay inside the car with the door |ocked (T24/1480-82). He
tied Linda's hands behi nd her back with her shoel ace, but she soon
becane untied (T24/1482), 1490). He continued to choke her and
forced her to performoral sex (T24/1483).

Afterwards, Linda tried to renmain cal mand convi nce appel | ant
she wasn't going to turn himin. They drove around for at |east an
hour. As it was getting dark, appellant said he wanted to have sex
wi th her one nore tinme (T24/1483-85). The pulled off at a shooting
range; he started choking her again and they had sexual intercourse
(T24/1485). She agai n assured appell ant she woul dn't turn himin.
She let himout of the car and drove to her nother's house, and
from there to the police station (T24/1485-86). The entire
sequence of events lasted three hours (T24/1486).

Linda testified (and docunments were introduced indicating)
t hat appellant pled guilty and was sentenced on one count of rape,
two counts of aggravated rape, and one count of ki dnapping arising
fromthese two Massachusetts incidents (T24/1487-88, see 1471-72,
R12/1643- 44, 1646, 1648). He was sent to prison and was rel eased in

1992; upon his release he was to be on probation for eight years
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(T24/ 1488-89, see 1472). Linda never saw or heard from hi magain
(T24/ 1489) .

The probation warrants resulting fromappellant's failure to
report were introduced into evidence (T24/1471-72,1489-90;
R12/ 1645, 1647, 1649-50).

The defense introduced evidence from appel l ant's not her that
he was a wonderful, helpful son and she |oves him (T24/1510-12);
from an enployee of a hone inprovenents conpany (for which
appel l ant was a subcontractor) that he was known as an excel |l ent
wor ker with a wonderful attitude and a pl easant deneanor (T24/ 1500-
01); and from a corrections officer that there had been no
disciplinary problens wwth himwhile he was in jail awaiting trial
(T24/ 1506- 09) .

Dr. M chael Maher, a clinical psychiatrist, was called by the
defense, and Dr. Sidney Merin, a clinical psychologist and
neur opsychol ogi st, was called by the state (T24/1514-15, 1540-41).
The two doctors agreed that appell ant has what i s known i n nedi ci ne
as sexual sadism but disagreed on how this should be classified;
Dr. Maher described it as an obsessive-conpul sive type of illness
or di sor der (T24/1517- 20, 1524- 25, 1527) , whi |l e Dr . Merin
characterized it as a behavioral or personality disorder (T24/ 1544,
1547) . Merin was also of the opinion that appellant has an

antisocial personality (T24/1548-49).
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SUMVARY OF THE ARGUMENT

The trial court erred in allowng the state to introduce
evi dence of dissimlar incidents in which appellant choked his ex-
wife and his current live-in girlfriend during sexual intercourse,
and in which he choked his girlfriend into unconsciousness and
raped her after a donestic argunent. This evidence showed only
vi ol ent character and propensity; it was not adm ssible as simlar
fact evidence, nor as dissimlar fact evidence, nor as inseparable
crime evidence. It's introduction was harnful error requiring
reversal for a newtrial. [Issue I]

The trial court also conmtted prejudicial error by allow ng
the state to introduce evidence of appellant's flight from the
police when they attenpted to arrest him on the outstanding
Massachusetts probation warrant. The circunstances of the flight
do not show consci ousness of guilt of the charged crines (of which
appel l ant was never nade aware that he was a suspect); they are
equally consistent if not nore consistent with being notivated by
appel lant's fear of being returned to prison in Massachusetts. The
error was harnful in the guilt phase, and was also harnful (in

conbination with the ex post facto violation in Issue V) in the

penal ty phase. [Issue I|1]
Appel l ant was deprived of his right to a fair trial by the
judge's conmment to prospective jurors that the state would not

"parade in five witnesses to repeat what one witness can tell you."
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This comment flagrantly violated the rule against suggesting the
exi stence of uncalled w tnesses who would corroborate the state's
case if they were called to testify. Such a comrent nay rise to
the I evel of fundanmental error when made by the prosecutor; it is
even nore destructive of the accused's right to a fair trial when
made by the judge, who occupies the dom nant position at trial and
whose inpartiality nust be beyond question. [Issue |I1]

The state's evidence in this case, especially when considered
in light of +the evidence presented by the prosecution of
appellant's history of strangling wonen (without Kkilling them
because that is how he becones sexually aroused, fails to exclude
a reasonabl e hypothesis that the killings were not preneditated.
In the absence of proof that appellant acted with "a fully fornmed
and consci ous purpose to take human |ife, formed upon refl ection
and del i beration”, his convictions nust be reduced to second degree
murder and his death sentences vacated. [lssue |V]

The state's use of the "felony probation" aggravating

circunstance violated the state and federal constitutional

prohi bition against ex post facto |aws. Since the jury was
instructed to weigh a legally invalid aggravating factor,

appel l ant's deat h sentence vi ol ates the Ei ghth Anmendnent. []ssue V]
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ARGUMENT

| SSUE |

THE TRIAL COURT ERRED IN ALLOW NG
THE PROSECUTI ON TO | NTRODUCE
EVI DENCE OF DI SSI M LAR | NCI DENTS I N
VWH CH APPELLANT CHOKED HI S EX-W FE
AND H'S LIVE-IN G RLFRI END DURI NG
SEXUAL | NTERCOURSE, AND I N WHI CH HE
CHOKED H'S GRLFRIEND AFTER A
DOVESTI C ARGUMENT.

A. I ntroduction

"A concomtant of the presunption of innocence is that a
def endant nust be tried for what he did, not for who he is. The
reason for this rule is that it is likely that the defendant w |
be seriously prejudiced by the adm ssion of evidence indicating

that he has commtted other crines." United States v. Mers, 550

So. 2d 1036, 1044 (5th Cr. 1977). As this Court stated in Craig
v. State, 510 So. 2d 857, 863 (Fla. 1987):

In a crimnal trial, it is generally
inproper to admt evidence tending to show
that the accused commtted crines other than
t hose of which he stands accused. This rule
is but a specific application of the nore
general principle that all evidence nust be
relevant to a material issue. But "collateral
crinme" evidence is given special treatnent
because of the danger of prejudicing the jury
agai nst the accused either by depicting himas
a person of bad character or by influencing
the jury to believe that because he commtted
the other crime or crines, he probably
coonmitted the «crinme charged. [Ctations
omtted]. A verdict of quilt on a crimna
charge should be based on evidence pertaining
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specifically to the crine. The jury's
attention should always be focused on guilt or
i nnocence of the crine charged and shoul d not
be diverted by information about unrelated
matters.

In the instant case, the evidence relied on by the state to
persuade the jury that appellant conmtted the charged hom ci des of
Wendy Evans and Cynthia Pugh was alnost entirely circunstantial.
The trial judge, during the pretrial WIIlianms Rule hearing
described it as "a very weak circunstanti al case" (R6/967). In the
trial itself, during a recess just after the adm ssion of the
flight evidence [see Issue Il], the trial judge commented, "This
case is hardly open and shut for anybody" (T19/793); and at the
cl ose of the state's case, in denying defense counsel's notion for
j udgnment of acquittal, she stated, "I will grant you that many of
the circunstances in this case do not point singularly to your
client. There's no doubt about that. Anybody that knows anyt hing
about this type of evidence knows that" (T22/1275). What persuaded
the trial judge that this was a jury case and not a case for
j udgnent of acquittal was the simlarity of the two charged nurders

and the trace evidence connecting one to the other (R22/1275).4

4 The Evans and Pugh cases were initially severed. After the
trial court ruled that the two hom cides were sufficiently simlar
to permit the state to i ntroduce evidence of the Pugh nmurder in the
Evans trial and vice versa, the defense noved to reconsolidate the

two cases. In so doing the defense expressly waived its prior
notion to sever and, as defense counsel stated, "[i]nherent in that
would . . . be a waiver from M. Randall as to the issues in the

Motion in Limne concerning the Court's ruling regardi ng evidence
(continued. . .)
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To bol ster its case, the prosecution introduced, over defense
obj ection (R4/ 628-29; 6/977-81, 990-96; T14/5, 21/1002-11), evi dence
of unrel ated incidents in which appel |l ant choked ot her wonen. This
evidence was ostensibly introduced to show identity, notive,
intent, or absence of m stake or accident; but it was nowhere near
simlar enough to the charged hom cides to be properly used to
prove identity, and it was sinply irrelevant to the other clained
pur poses. Instead, it only served to put before the jury that
appellant is a violent man wth a propensity to choke the wonen in
his life, both to obtain sexual excitenent during intercourse and
to lash out in anger after a donestic argunent. The evidence of
these repeated non-fatal assaults nay have tended to show
appellant's nmotive for choking Ms. Evans and Ms. Pugh (i.e., he
i kes to choke wonen -- in other words, propensity) but it does not
in any way tend to show any notive for nurdering them?® [ Note that

in the penalty phase, in arguing unsuccessfully for a jury

4(...continued)
of Cynthia Pugh in the Wendy Evans trial and Wendy Evans in the
Cynthia Pugh trial" (T14/3-5; see R8/1237). As to the other itens
in the state's Wllianms Rule notice, the trial judge recognized,
"Qoviously, M. Schwartzberg [defense counsel] objects to those
items comng in, and | understand that" (T14/5).

5 |If anything, this evidence introduced by the state may
establish a reasonabl e hypothesis other than preneditation; that
appel I ant picked up the prostitutes for the purpose of having sex;
choked them violently during intercourse because that is how he
becones sexual | y aroused; and in so doing caused their deaths, but
W t hout deliberation and without form ng a conscious purpose to
kill. See issue |V, infra.
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i nstruction on hei ghtened preneditation (CCP), the prosecutor took

the position -- rejected by the trial judge as specul ative -- that
the notive for the killings was wtness elimnation. The
prosecutor asserted, "... | believe the evidence as to his

notivation is that he gets sexual gratification fromthe fear, but

t he nmurder which goes beyond unconsciousness, does not

necessarily gratify himin any way" (T25/1562, see 1562-64)].

Were evidence of other crines or violent acts has no
rel evancy except to show the accused's bad character and his
propensity to commt crimes (and, especially, his propensity to
commt the general type of crinme for which he is on trial), such
evidence is unfairly prejudicial and nust be excluded. Castro v.

State, 547 So. 2d 111, 114-15 (Fla. 1989); Peek v. State, 488 So.

2d 52, 55-56 (Fla. 1986); Jackson v. State, 451 So. 2d 458, 461

(Fla. 1984). As this Court stated in Peek:

Qur justice system requires that in every
crimnal case the el enments of the of fense nust
be established beyond a reasonable doubt
w thout resorting to the character of the
defendant or to the fact that the defendant
may have a propensity to commt the particular
type of offense. The adm ssion of i nproper
collateral crinme evidence is "presunmed harnfu

error because of the danger that a jury wll
take the bad character or propensity to crine
t hus denonstrated as evidence of guilt of the
crime charged." Straight v. State, 397 So. 2d
903, 908 (Fla. 1981).

In the instant case, the testinony of Linda Randall G ahamand

Terry Howard that appel |l ant choked them during intercourse because
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that is how he beconmes sexually excited (not to nention the
testinmony of Ms. Howard that he choked her into unconsciousness
after a donestic argunent and she |later awoke to find him having
sex with her) is classic evidence of propensity and bad character.
It was

relevant to no other purpose but to persuade the jury that
appel |l ant probably commtted the charged crinmes because he's the
kind of guy who likes to conmt that type of crine.

Where collateral crinme evidence is relevant to a legitimte
purpose, and as long as its prejudicial inmpact does not exceed its
probative value,® it may be admi ssible on one of three theories.
These are "simlar fact evidence", <codified in Fla. Stat.
890.404(2)(a), "dissimlar fact evidence" under Fla. Stat. §90. 402,

and "inseparable crinme evidence". See Sexton v. State, 697 So. 2d

833, 836-37 (Fla. 1997); Giffin v. State, 639 So. 2d 966, 968

(Fla. 1994). The challenged evidence in the instant case was not
properly adm ssi ble under any of these theories. The jury heard

the foll ow ng testinony:

B. The Evidence

Terry Jo Howard. The prosecutor asked her if, during the

early stages of their live-in relationship, " . . . did it becone

6 Fla. Stat. 890.403. See e.g., Sexton v. State, 697 So. 2d
833, 837 (Fla. 1997); Steverson v. State, 695 So. 2d 687, 688-89
(Fla. 1997).
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obvious . . . that he [appellant] had a problem wth choking
behavi or?" (T21/1016, see 1019-21, 1045-46). She answered yes
(T21/1016). Appellant admtted to her that he becanme sexually
stinmulated by choking his sexual partners (T21/1016). Terry
acqui esced "because | didn't want himto not get what he needed and
then kill me two years down the road" (T21/1016-17). She wanted to
help him out with his problem and she wanted him to have sone
control over it (T21/1017,1045-46). Appellant woul d choke her from
a face-to-face position, wth both hands around her neck
(T21/1021). Wile he was having orgasm he woul d soneti nes get up

of f choking her and start striking the pillow (T21/1021). Al though

Terry acqui esced to being choked, she was still distressed by it
(T21/
1020). It seened to excite appellant nore if she fought or showed

fear; when she changed her reaction and did nothing, the conduct
di m ni shed and then pretty nuch stopped (T21/1020-21, 1046-47).
However, in early CQOctober 1995, on the day of the O J.
Si npson verdict, Terry disclosed to appellant an incident in which
a fornmer enpl oyer or co-worker had coerced her into sexual activity
(T21/1022). Appellant becane angry. Terry hel ped hi mpack a bag,
told himto get whatever he needed out of the bank, and he left
(T21/1023). She didn't knowif he was com ng back. Later that day
or the follow ng day appellant returned. He grabbed Terry by the

throat, threw her up against the wall, and began choking her and
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scream ng at her "Don't you ever do that again. Don't you ever |et
anot her man take advantage of you ever again" (T21/1023). He
continued to choke her with both hands around her neck until she
| ost consciousness (T21/1023-24). Wen she woke up she was on the
bed:

Q [Prosecutor]: Wat was happeni ng when
you woke up on the bed?

A [Terry Jo Howard]: We were having sex,
sir.

Q Sexual intercourse.
AL O he was. O he was.
(T21/1024) .

Asked by the prosecutor to describe her injuries to the jury,
Terry testified, "You could not see anything but the blood, about
[an] eighth of an inch thick in ny eyes. There was no white. M
voice, ny throat was sore, and it hurt for a long tine. But for
about eight weeks you could not see any white in ny eyes.

Every capillary in ny eyeballs had been burst" (T21/1024).

Li nda Randall Graham During the course of their seven year

marriage (which ended in divorce approxinmately nine years before
the murders of Wendy Evans and Cynthia Pugh occurred), appellant
woul d choke Linda during sexual activity (T21/1103-04). Asked
whet her he derived sexual excitenent or pleasure fromchoking her,

Li nda answered yes (T21/1103). He would get on top of her and put
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hi s hands around her neck, using force (T21/1103). On severa
occasions this resulted in injury (T21/1103).

Linda then testified about two specific incidents. On July 8,
1986, in their Massachusetts hone, appellant choked her manually,
from behind and then on top of her (T21/1104). The choki ng was
against her will (T21/1104). It was clear to her that appellant
was getting sexual excitenent from her reaction to being choked
(T21/1104). As aresult of this incident, she sustained brui ses on
her neck, soreness and stiffness (T21/1104).

On Septenber 6, 1986, appellant choked her during a sexua
encounter that occurred outside her vehicle (T21/1104-05). He tied
her hands behi nd her back with her shoel ace, got on top of her, and
choked her with his hands, causing marks on her neck and arns (T21/
1105) .

Dr. Wesley Profit. Dr. Profit, a Massachusetts psychol ogi st,

was enpl oyed i n August 1986 at Bri dgewater State Hospital, where he
had occasion to interview appellant. Appel I ant described his
having the urge to choke his partners during sexual intercourse or
activity. This contributed to his arousal and enjoynent of the
sexual encounter, and he also got pleasure out of choking (T21/
1107-08) . He indicated that force or violence was part of his

choki ng behavi or (T21/1110).

C. lnadnmi ssibility as "Simlar Fact" Evidence
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The trial judge instructed the jury that one of the purposes
for which it could consider the evidence of the nmanual
strangul ations of Terry Howard and Linda G aham was to prove
identity on the part of James Randall in the nmurders of Ms. Evans
and Ms. Pugh (T21/1019). The adm ssion of the evidence for that
purpose was plain and prejudicial error. As this Court held in

Drake v. State, 400 So. 2d 1217, 1219 (Fla. 1981), and reaffirmnmed

consistently thereafter:

Wllians v. State, [110 So. 2d 654 (Fla.),
cert. denied, 361 U S 847, 80 S. C. 102, 4
L. BEd. 2d 86 (1959)] holds that evidence of
simlar facts is adm ssible for any purpose if
relevant to any material 1issue, other than
propensity or bad character, even though such
evi dence points to the comm ssion of another
crime. The material issue to be resolved by
the simlar facts evidence in the present case
isidentity which the State sought to prove by
showi ng Drake's node of operating.

The node of operating theory of proving
identity is based on both the simlarity of
and the unusual nature of the factual
situations being conpared. A nere genera
simlarity will not render the simlar facts
legally relevant to showidentity. There nmust
be identifiable points of simlarity which
pervade the conpared factual situations.
G ven sufficient simlarity, in order for the
simlar facts to be relevant the points of
simlarity nust have sone speci al character or
be so unusual as to point to the defendant.

See Chandler v. State, 702 So. 2d 186, 192 (Fla. 1997) ("The

common thread in our WIllians rule decisions has been that

startling simlarities in the facts of each crine and the

uni queness of nodus operandi will determne the adm ssibility of
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collateral crinme evidence"); Hayes v. State, 660 So. 2d 257, 261

(Fla. 1995); Peek v. State, 488 So. 2d 52, 55 (Fla. 1986); Thonpson

v. State, 494 So. 2d 203, 204 (Fla. 1986).

When t he purported rel evancy of past crines is
toidentify the perpetrator of the crine being
tried, we have required a close sinmlarity of
facts, a unigqgue or "fingerprint" type of
information, for the evidence to be rel evant.

Ki nbrough v. State, 700 So. 2d 634 (Fla. 1997); State v. Savino,

567 So. 2d 892, 895 (Fla. 1990). See also Wllians v. State, 662

So. 2d 419, 420 (Fla. 3d DCA 1995) (to be adm ssible, collateral
crime nust possess "obvious and telling simlarities" to the crine
charged, and especially when proffered to prove identity, nust
indicate circunstances so unique as to point only to the

defendant); Evans v. State, 693 So. 2d 1096, 1100 (Fla. 3d DCA

1997); Bricker v. State, 462 So. 2d 556, 558-59 (Fla. 3d DCA 1985).

In the instant case, the dissimlarities are imediately
apparent. The collateral incidents occurred in long-termintinate
relationships; while the victins in the charged offenses were

prostitutes and there i s no evidence that appellant even knew t hem

In the collateral incidents the wonen were not killed. 1In fact, in
only one of those occurrences -- the one involving Terry Jo Howard
whi ch took place during an intense donestic argunment -- did the

woman even becone unconsci ous.
In nost of the collateral offenses (except for the one with

Terry Howard on the day or the day after the Sinpson verdict) the
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choki ng was done to heighten sexual arousal. 1In the exceptiona
collateral incident, the choking occurred in a jealous rage, and
then, after M. Howard became unconscious, she awoke to find
appel  ant havi ng nonconsensual sex wth her. In the charged
of fenses, there is no physical evidence that sexual intercourse
even occurred. Perhaps that can be inferred fromthe fact that the
victims were prostitutes and that they were found unclothed
(although the absence of all <clothing and jewelry is also
consistent wwth state's theory that the bodies were left this way
in an effort to avoid detection), but even if it is inferred that
sexual intercourse occurred prior to the charged hom cides, there
is no way to tell whether it was consensual or nonconsensual, or
whether it began consensually and then escal ated. Even nore
inportantly, there is no way to tell, in the charged hom ci des,
whet her the victins were choked to hei ghten sexual arousal (as in
nmost of the collateral incidents, in which the wonen did not die);
or whether sonething occurred during the encounter that ignited
anger or rage (as in the incident involving Terry Howard on the day
of the Sinpson verdict); or whether the victins were deliberately
choked to death to avoid arrest for aggravated battery or rape (as
t he prosecutor speculated in the penalty phase). [Note that if it
is one of the first tw explanations, then the state's
circunstantial evidence was insufficient to prove preneditation.

See |ssue |V].
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The only real simlarity between the collateral offenses and
t he charged of fenses is the occurrence of manual strangul ati on, and
unfortunately that is neither unique nor uncommon, nuch less a
"fingerprint" type of characteristic. Qut of all the incidents
testified about by Terry Howard and Li nda Gaham there was one in
whi ch Linda's hands were tied behind her back with her shoel ace.
The state may argue that Cynthia Pugh was found with a thin
adhesi ve-type substance around each wi st, possibly consistent with

bi ndi ng (see T17/586-87,603). However, as noted in Drake v. State,

400 So. 2d 1217, 1219 (Fla. 1981):
Bi nding of the hands occurs in many crines
i nvolving many different crimnal defendants.
[ Footnote omtted]. Thus binding is not
sufficiently unusual to point to the defendant
inthis case, and it is, therefore, irrel evant
to prove identity.

Even nore so than in Drake, binding is irrelevant to prove
identity in the instant case because binding occurred in only one
of the nunmerous collateral incidents, and a different type of
bi nding occurred (or may have occurred) in one of the charged
hom ci des, while there is absolutely no evidence of binding in the
ot her charged hom ci de.

Since the crinmes and violent acts commtted by appell ant
against his then-wife a decade earlier, and against his live-in
girlfriend, were not sufficiently simlar tothe charged nurders to

be adm ssible as "simlar fact" evidence, this distinguishes

Hoefert v. State, 617 So. 2d 1046, 1049 (Fla. 1993). Hoef ert
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choked a series of wonen while raping them Unlike the instant
case, the collateral crimes did not occur in the context of
intimate rel ationshi ps. Each of the four Wllianms Rule victins in
Hoefert testified that the defendant initially grabbed themin sone
type of armlock around the neck. Hoefert applied pressure which
resulted in unconsciousness in tw of the prior cases and death in
the charged case, yet neither the Wllianms Rule victinms nor the
hom cide victim sustained any visible neck injuries. The
simlarities in Hoefert are nmuch greater than in the instant case,
and the dissimlarities in the instant case (both between the
collateral offenses and the charged offenses, and anong the
collateral offenses thenselves) are significantly greater than in
Hoefert. [Note also that in Hoefert this Court found that the
circunstantial evidence showing that the central notive in the
asphyxi ation, to obtain sexual gratification by engaging in sex
whil e choking the victim was consistent with an unlawful killing

but was insufficient to prove preneditation].

D. | nadmi ssibility as "Dissinlar Fact" Evidence

Since the challenged testinony was clearly inadm ssible as
"simlar fact" evidence, the next question is whether it m ght
properly be admtted as "dissimlar fact" evidence to show noti ve,
intent, or absence of m stake or accident. The answer, once again,

IS no. The requirenent of wunique simlarity applies when
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collateral crinme evidence is used to prove identity, npdus
operandi, or common plan or schene, but the simlarity requirenent
does not necessarily apply when the evidence is introduced to prove

notive. Finney v. State, 660 So. 2d 674, 681-82 (Fla. 1995); Evans

v. State, 693 So. 2d 1096, 1101 (Fla. 3d DCA 1997); State v.
Ri chardson, 621 So. 2d 752, 756-57 (Fla. 5th DCA 1993). On the
ot her hand, the testinony nust be genui nely probative of the notive
for coonmtting the charged offense; not nerely a backdoor way of

getting in propensity evidence. See Finney v. State, supra, 660

So. 2d at 682, in which this Court said:

[T]he other crine evidence relied on here
coul d have been used to support the finding of
"pecuniary gain" if there was sonethi ng about
the facts of the other crinme that nade the
evi dence probative of the defendant's notive
for the nmurder, other than the fact that it
tended to prove propensity to conmt robbery.
In this case, the wvictim of the
rape/ robbery was not nurdered and there was
not hi ng about that crine that tends to explain
why Finney nmurdered Ms. Sutherland. [ Footnote
omtted]. It is inpossible to infer fromthe
ci rcunst ances of the rape/robbery that Finney
murdered Ms. Sutherland in order to obtain
nmoney, property, or other financial gain.

In the instant case, the collateral crinme testinony goes to
propensity, purely and sinply. It was neant to bol ster the state's
circunstantial case as to identity by persuading the jury that
appel | ant was probably the perpetrator because choki ng wonen gi ves
hi m sexual pl easure. In other words, he's the kind of guy who

woul d do this crime. Since Linda Grahamand Terry Howard were not
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murdered, and since only in the one incident which occurred in a
rage after a donmestic argunent was the collateral victim even
rendered unconscious, the evidence of appellant's propensity to
choke his sexual partners proves nothing about why Ms. Evans and
Ms. Pugh were nmurdered. See Finney. |If they were killed w thout
deliberation in a sexual frenzy, then this is at nost a case of
second degree nurder. On the other hand, if a conscious decision
was made to nmurder the victins -- which the evidence here does not
show -- the collateral crinme testinony does not explain why.
Finney. The prosecutor speculated in the penalty phase that the
notive for the killings was witness elimnation, and argued that
whil e appellant gets sexual arousal from his partner's fear (a
proclivity which both Terry and Linda described in their numerous
non-fatal encounters), the nurder itself "does not necessarily
gratify him in any way" (T24/1562, see 1562-64). Ther ef or e,
appellant's propensity to choke his partners during sex because
that is how he becones aroused does not prove his notivation or
intent (assum ng argquendo that he even had a notive or a specific
intent) in nurdering two prostitutes whom it can be inferred, he

pi cked up and brought to his hone for consensual sex.’

" In contrast, the kind of circunmstances in which evidence of
dissimlar crimes may be relevant to prove notive or intent in a
hom ci de case are illustrated in State v. Richardson, supra, 621
So. 2d at 757, which cites Heiney v. State, 447 So. 2d 210 (Fl a.
1984) (defendant's "desire to avoid apprehension for the shooting
in Texas notivated himto conmt robbery and nmurder in Florida so

(continued. . .)

49



As for the instruction on "absence of m stake or accident",
there is no material issue in this case that the choking (as
opposed to the deaths) of the victins could have been a m stake or
accident. Wiile it is indeed possible that the victinms my have
been killed w thout conscious intent on the part of appellant to
cause death, the collateral crime evidence of repeated non-fatal
choking assaults on his ex-wfe and girlfriend does not tend to
negate this possibility; if anything it tends to make it nore

pl ausi bl e.

(...continued)
that he could obtain noney and a car in order to continue his
flight from Texas") and al so:

. . . Mbharaj] v. State, 597 So. 2d 786, 790
(Fla. 1992), cert. denied, us __, 113 S
Ct. 1029, 122 L. Ed. 2d 174 (1993) (evidence
of newspaper article witten by victim
accusi ng defendant of illegally taking noney
out of Trinidad and of forging check rel evant
to prove notive of defendant in mnurdering
victim; Gossman v. State, 525 So. 2d 833

837 (Fla. 1988), cert. denied, 489 U S. 1071

109 S. . 2354, 103 L. Ed. 2d 822 (1989)
(defendant's burglary of honme and subsequent
possessi on of stolen handgun in violation of
probation rel evant to prove defendant's notive
in murdering police officer who apprehended
def endant and sei zed handgun); Craig v. State,
510 So. 2d 857, 863-864 (Fla. 1987), cert.
deni ed, 484 U.S. 1020, 108 S. C. 732, 98 L.
Ed. 2d 680 (1988) (evidence defendant had
stolen enployer's cattle was rel evant to prove
defendant's notive in subsequent nurder of
enpl oyer, who had di scovered thefts).
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E. | nadm ssibility as "I nseparable Crine" Evidence

The third and last theory which the state my argue is
"inseparable crinme" evidence. Evidence of other crines that are
"inseparable from the <crinme charged, or evidence which is
inextricably intertwwined with the crinme charged"” is adm ssible
under Fla. Stat. 90.402, "because it is relevant and necessary to

adequately describe the crine at issue." Ferrell v. State, 686 So.

2d 1324, 1329 (Fla. 1996); Hartley v. State, 585 So. 2d 1316, 1320

(Fla. 1996); see Hunter v. State, 660 So. 2d 244, 251 (Fla. 1995);

Giffinyv. State, 639 So. 2d 966, 968 (Fla. 1994).

As expl ai ned by Professor Ehrhardt, Florida Evidence 8404. 17

(1998 Ed.) (Evidence of Oher Crines, Wongs, or Acts --
| nseparable Crines), p.192 and 195:

Qccasionally when proving that an act,
deed, or crinme occurred, the act wll be so
linked together in tinme and circunstance with
the happening of another crine, that the one
cannot be shown wthout proving the other.
For exanple, if a defendant is charged with a
sexual battery which occurred after a violent
struggle with the victim evidence of the
struggle would be adm ssible even though it
shows the comm ssion of a battery. Evidence
that the defendant forcibly renoved jewelry
fromthe victimduring the struggle and took
it fromthe victims home would be adm ssible
even though it showed the comm ssion of a
| arceny. There is general agreenent that this
evidence is adm ssible. The Florida courts
have reasoned that the evidence of an
i nseparable crime should be admtted as part
of the "res gestae" and "where it is
i npossible to give a conplete or intelligent
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account of the crinme charged w t hout reference
to the other crime." [Footnotes omtted].

[ T]his evidence is not adm tted because
it shows the conm ssion of other crines or
because it bears on character, but rather
because it is a relevant and inseparabl e part
of the act which is in issue. This evidence
is admtted for the sane reason as other
evi dence which is a part of the so-called "res

gestae," it is necessary to adnit the evidence
to adequately describe the deed. [Footnotes
omtted].

As was observed in State v. Richardson, 621 So. 2d 752, 755

(Fla. 5th DCA 1993):

Evi dence of <collateral crimes nmay be
adm ssible to establish the entire context out
of which the alleged crimnal conduct arose.
Cases admitting such evidence have focused on
the tinme frame in which the offenses occurred
and the causal connection between the
of f enses. For exanple, <collateral crine
evi dence may be adm ssi bl e where the of fenses
occurred as part of one prolonged crimna
episode, id., or where the offenses were an
integral part of the factual context in which
the charged «crines occurred. [CGtations
omtted].

See, e.g., Washington v. State, 118 So. 2d 650, 653 (Fla. 2d

DCA 1960) ("statenments or acts which are disconnected in point of
time or otherwise with a mainlitigated fact are not adm ssible as
part of the res gestae").

In the instant case, the choking incidents involving Linda
Randal | Graham took place nearly a decade before the charged

of fenses and over a thousand mles away. The incidents involving

52



Terry Howard were sonmewhat closer in tinme and considerably cl oser
i n geography, but they were not "an integral part of the factual
context in which the charged crines occurred", and they were not a

part of the res gestae of those hom cides. Contrast Ferrel

(evi dence of robbery of sane victi mtwo days before his nmurder "was
properly admtted to conplete the story of the crinme on trial and
to explain Ferrell's notivation in seeking to prevent retaliation
by the victinl); Hunter (evidence of closely connected DelLand
robbery was adm ssible as part of the context in which the nurder
took place); Giffin (taking of car keys from hotel room "was
inextricably intertwned with the theft of the autonobile, one of
the charges before the jury", and thus was necessary to establish
the entire context out of which the crine arose). Contrast also

Smth v. State, 365 So. 2d 704, 706-07 (Fla. 1978) (evidence of

second nurder properly admtted "as part of a single transaction

whi ch spanned the night of, and included [the charged] nurder");

Ashley v. State, 265 So. 2d 685, 693 (Fla. 1972) (charged hom ci de

and collateral hom cides occurred on the same night during "one
prol onged crimnal episode"; the same car and the sane ice pick
were used in both sets of crinmes, and the victim of the second
mur der was one of the perpetrators of the first nurder).

To adequately describe the charged hom cides in the instant
case, it was neither necessary nor proper to chronicle appellant's

life history of choking his sexual partners. This was not
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"I nseparabl e crinme" evidence, but rather evidence of propensity and
bad character; it could only have served to persuade the jury in
this otherwi se circunstantial case that appellant is the kind of
person who would commt this kind of crime. This is the classic
situation in which evidence of other crines or bad acts is

inadm ssible, and its introduction harnful and reversible error.

F. Har nf ul ness

Qur justice systemrequires that in every
crimnal case the elements of the of fense nust
be established beyond a reasonable doubt
w thout resorting to the character of the
defendant or to the fact that the defendant
may have a propensity to commt the particul ar
type of offense. The adm ssion of inproper
collateral crinme evidence is "presunmed harnfu
error because of the danger that a jury wll
take the bad character or propensity to crine
t hus denonstrated as evidence of guilt of the
crime charged." Straight v. State, 397 So. 2d
903, 908 (Fla. 1981).

Peek v. State, 488 So. 2d 52, 56 (Fla. 1986); see Castro v. State,

547 So. 2d 111, 115 (Fla. 1989); WIllians v. State, 662 So. 2d 419,

420 (Fla. 3d DCA 1995).

Even apart fromthe presunpti on of harnful ness, in the instant
case the prejudicial inpact of the erroneously admtted coll ateral
crinme evidence is also affirmatively denonstrated by (1) the fact
that the evidence that appellant conmtted the charged hom ci des
was al nost entirely circunstantial; (2) the trial judge's repeated

comrents that she did not view the state's circunstantial case as
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particularly strong (see R6/967; T19/793; T22/1275); (3) the fact
that the collateral crine evidence involved not one but many
vi ol ent incidents, involving two different wonen over a substanti al
period of tine; (4) the fact that some of the collateral crine
evidence (e.g. Terry Howard's describing how she awoke from
unconsci ousness to find appellant raping her, and how for eight
weeks you couldn't see any white in her eyes because every
capillary in her eyeballs had been burst was particul arly graphic;

and (5) -- and perhaps nost inportant of all -- as in State v. Lee,

531 So. 2d 133, 137-38 (Fla. 1988), the prosecutor unduly
enphasi zed the propensity evidence in his closing argunent to the
jury.

The very begi nni ng of the prosecutor's argunent dealt not with
the charged crines but with the events of nearly ten years before:

During the seven and a half years of the
marriage between Linda G aham and Janes
Randal |, he choked her, forcefully, violently,
against her will, while engaging in sexual
activity, leaving bruising, soreness and fear.
And you've heard relevant portions of two
epi sodes, one in July and one in Septenber of
the year 1986, that provide you slices into
that pattern of behavior, and give you a
little bit of the know edge of the i nner works
of Janmes Randall's m nd on July 18th, 1996.

She canme hone, he choked her face-to-face,
forcefully choked her frombehind with his arm
and engaged in sexual activity. On Septenber
6th of 1986, she left the vehicle, had her
hands tied behind her by Janes Randall, and
was forcefully and violently choked, face-to-
face, while he, again, becane sexually aroused
by the activity. And in between those two
incidents, in August of 1986, at Bridgewater
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State Hospital, he spoke to Dr. Wesley Profit,
who told you that the defendant acknow edged
the notive in this case.

He has a conpulsion, a desire, to choke
wonen, to achieve sexual arousal and sexua
gratification. And force and violence are
part of that arousal pattern. And there is no
m stake fromthis evidence that is before you
uni npeached -- indeed uncross-exam ned -- that
the fear of the victinms increased his pl easure
and notivated himeven the nore.

The strong, uni npeached evi dence
foreshadows the events that bring us to this
courtroom |ast week and today: The brutal
strangulation nurders of Wndy Evans and
Cynthia Pugh. It foreshadowed the escal ating
conduct against Terry Jo Howard, by the only
man she'd ever |oved, on the day the Sinpson
verdi ct canme back. And it foreshadowed the
cul m nation of these notives and these brutal
strangul ati on deaths on October 20th, when
Terry Jo Howard was out of town and Randal
was in the apartnent alone, and on January
18th of 1996, when she was, again, in Wst
Pal m Beach.

And if the injuries these victins sustained
-- broken ribs, broken bones in the neck,
crushed cartil age, extensive henorrhage to the
nmuscl es of the neck, bruises and henorrhage to
the face -- if those injuries |eave any doubt
as to the intensity and self-directed nature
of the Defendant's notive and intent in this
case, then just consider the incident that
happened on the day of the O J. Sinpson
verdi ct:

Terry Jo Howard disclosed sonething, in
whi ch she was a victim She had done nothing
wong. Instead of conpassion, she gets anger.
And when the anger returns that sanme day, or
shortly thereafter, what happens? It's an
excuse or a precipitating incident for this
man to pin her against the wall, choke her to
unconsciousness wth such force that she
damages her voice box and she had difficulty
speaking; that the air is cut out and she can
not breath; that the pressure builds up in her
head and the vessels burst in the whites of
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her eyes. And finally, she lapses into
unconsci ousness.

And what happens after the defendant has
done that? Does he resuscitate her? Does he
take her to the hospital or a doctor to help
her injuries? Does he beg her forgiveness?
No. Apparently unwilling to forego this very
romanti c nonent, he drags her |linp body to a
bed, and while she's still unconsci ous,
engages in sexual intercourse with her

(T1333- 36).

Later in his closing argunent, when he got around to
addressing the circunstantial evidence in the charged nurders, the
prosecutor continued to use the propensity evidence by continually
rem nding the jury of the testinony of Terry Howard, Linda Randall,
and Dr. Profit (T23/1357, 1369, 1370, 1381).

Therefore, whether the burden of persuasion is on the state

[see State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986); State v. Lee,

531 So. 2d 133 (Fla. 1988)], or whether -- assum ng arguendo that
the Crimnal Appeals Reform Act of 1996 is (a) constitutional and

(b) applicable to the instant case® - the burden of persuasion is

8 The Reform Act becane effective July 1, 1996 [see
Choj nowski v. State, 705 So. 2d 915 (Fla. 2d DCA 1997)]. The
charged homcides in the instant case occurred before that date.
| f the ReformAct's provisions purporting to address harnl ess error
anal ysis change the substantive law, then they do not apply to
appellant's case. On the other hand, if the legislation on this
point is procedural, then it either (1) violates separation of
powers, or (2) is superseded by this Court's pre-existing decisions
inDQ&iilio, Lee, Straight, and Peek, since matters of practice and
procedure are the exclusive domain of this Court. As stated in
Lee, 531 So. 2d at 136-37, n.1, this Court retains the authority to
determ ne the analysis to be used in determ ni ng whether an error
is harml ess.
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on the defense [see Jackson v. State, 707 So. 2d 412, 414-15 (Fl a.

5th DCA 1998)], the bottomline is that this Court cannot dismss
the inproper introduction of this collateral crine evidence as
"harm ess error” unless it is satisfied that there is no reasonabl e
possibility that the error contributed to the verdict. See Jackson

v. State, supra, 707 So. 2d at 414-15 (harnoni zing the "ReformAct"

wththe DDGQuilio standard). See also State v. Lee, supra, 531 So.

2d at 136-37, n.1 (while the authority of the |legislature to enact
harm ess error statutes i s unquestioned, the Suprene Court "retains

the authority, however, to determ ne when an error is harm ess and

the analysis to be used in nmaking the determ nation").

In the instant case, whatever analysis is used, the evidence
of the prior crimes of violence against Linda G aham and Terry
Howard was overwhel m ngly harnful. Appel lant's convictions and

death sentences nust be reversed for a new tri al

| SSUE 11
THE TRIAL COURT ERRED I N ALLOW NG
THE PROSECUTI ON TO | NTRODUCE
EVI DENCE OF APPELLANT' S FLI GHT FROM
THE POLICE WHEN THEY ATTEMPTED TO
ARREST HIM ON THE OUTSTANDI NG
MASSACHUSETTS PROBATI ON WARRANT.
Flight evidence is relevant and adm ssible to show the
def endant's consci ousness of guilt of the charged offense when --
and only when -- the evidence shows that he fled to avoid

prosecution for the charged offense. Conversely, flight evidence
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is i rrel evant and inadnmssible to show the defendant's
consci ousness of guilt of the offense for which he is on trial when
the evidence fails to establish that he fled for that reason.

Merritt v. State, 523 So. 2d 573 (Fla. 1988); Escobar v. State, 699

So. 2d 988, 994-97 (Fla. 1997). When the evidence is equally
consistent or nore consistent with another notivation for the
flight -- for exanple, other crines or outstanding warrants -- it

is inadm ssi bl e. Merritt, Escobar; see also, Evans v. State, 692

So. 2d 966, 969-70 (Fla. 5th DCA 1997).° The prejudicial effect of
erroneously admtting flight evidence in this situation is
conpounded by the fact that it puts the accused "between a rock and
a hard place" [Merritt, 523 So. 2d at 574]; in order to rebut the
state's inproper inplication that he fled due to consci ousness of
guilt of the charged crime, the defense is forced to present the
alternative explanation to the jury; and that wusually involves

uncharged, unrelated crimnal activity. See Merritt; Evans, 692

So. 2d at 970.
In the instant case, the defense unsuccessfully sought to
excl ude the evidence of appellant's flight fromthe police on the

nor ni ng of June 27, 1996 when -- after a ten m nute non-custodial,

® The nere fact that a defendant has conmitted nore than one
crime wwthin a short period of tinme does not necessarily preclude
the introduction of flight evidence, provided that the required
evidentiary nexus exists to permt a reasonable inference that the
flight was notivated by consciousness of guilt of the charged
crime. Shellito v. State, 701 So. 2d 837, 840-41 (Fla. 1997).
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non-accusatory conversation wth police officers who were
purporting to canvass anyone who m ght have known or had contact
with the nmurder victinms -- they attenpted to arrest him on an
out st andi ng Massachusetts warrant. (See R4/628-29, 6/1000, 1002- 04,
T18/769-70). The testinony bearing on this issue is as foll ows:
In a pretrial hearing, Corporal John Quinlan testified that
when he approached appellant's residence on the norning of June 27
it was not his intention to arrest himfor the nmurders of Cynthia
Pugh or Wendy Evans (SR1836). Hs intention was to speak to
appel l ant and ask himsone questions”[i]n a non-custodial way" in
the ongoing investigation of the Cearwater hom cides (SR1836

1857). However, Quinlan was aware that appellant was a fugitive

from

Massachusetts and there was an outstandi ng warrant for his arrest

(SR1836, 1845, 1852-57) . The plan was that as soon as appell ant

entered his vehicle, the officers were going to stop himand arrest

hi mon the outstandi ng Massachusetts warrant (SR1852-57). Quinlan

acknowl edged that the rationale for waiting to nmake the arrest
until appellant was in his truck was to enable the officers to
conduct a warrantl ess search of the vehicle incident to the arrest
or pursuant to the autonobile exception (SR1854-55).

When appel |l ant opened the door, Corporal Quinlan identified
hi msel f and asked himif Terry Jo Howard was hone (al t hough Qui nl an

knew she wasn't) (SR1837-38, see 1835, 1855). Qui nlan inforned
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appel l ant that he was investigating sone open hom ci des, and asked
himif he was aware of the prostitute nurders in North Pinellas
(SR1839). Appellant indicated that he was aware of these events
fromtel evision and newspaper reports (SR1839). Quinlan said he
was contacting all wonen who had been arrested for prostitution in
the North Fort Harrison area of Clearwater, and that he needed to
speak with Terry Jo (SR1838-39). He showed appel | ant phot ographs
of the victins and asked himif Terry Jo knew them or whether they
had ever been in her apartnent or her vehicle (SR1839-40, 1842).
Appel I ant responded that they would have to ask Terry (SR1840
1856). Appellant was then asked if he knew the victins or had had
any contact wwth themand he replied that he did not (SR1840, 1842).

The entire conversation |asted about ten mnutes (SR1843).
Cor poral Quinlan never entered the residence, and appel |l ant never
gave any indication that he wanted to term nate the conversation
(SR1843). When Quinlan left the front door area of the apartnent,
appel I ant went back inside where, Quinlan testified, he was freeto
go about his business (SR1844).

About ten mnutes |later, another team of detectives observed
appel l ant | eaving his apartnment and getting into his truck (SR1844,
1855). A man naned Maitland N xon got into the truck with himand
t hey drove sout hbound on Bel cher Road (SR1844,1855). At this point
a uniforned patrol attenpted to initiate a traffic stop, using the

overhead lights (SR1845). The intent was to arrest appellant on
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the outstanding Massachusetts warrant (SR1845). However, the
officers were unable to successfully arrest himon June 27, 1996
because he fled (SR1845). He was apprehended four days |ater on
July 1, 1996 (SR1845).

The defense's pretrial notion to exclude the flight evidence
was denied (R4/628-29;6/1000,1002-04). At trial, near the
begi nni ng of Quinlan's testinony, defense counsel asked for and was
gi ven a continui ng objection to evidence of appellant's statenents
and actions (T18/769-70). Quinlan's trial testinony about the
conversation with appellant in the doorway was substantially
simlar to his testinony in the prior hearing. The officers asked
if Terry Jo Howard was honme (knowi ng that she wasn't), and they
tol d appel | ant they were contacting known prostitutes (T18/770-71).
The questioning was nainly directed at whether Terry knew the
victinms, although appellant was also asked if he knew them
(T18/770-71). Qinlan (who acknow edged on cross that he is not
famliar wth a neurological condition called essential trenors)
testified that appellant's right hand would trenble when he
ext ended photographs of the victins to him (T18/773-76, 19/ 816) .
[ Terry Howard, a key state wi tness who gave very danmagi ng testi nony
otherwi se, testified that during the two and a half years she |ived
wi th appel | ant he often shakes, especi ally when hol di ng a newspaper
or anything along those lines. After his heart surgery he started

shaki ng nore (T21/1059)].
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At sonme point in the conversation, appellant was asked for
identification information, including his nanme, address, date of
birth, and social security nunber (T18/777; 19/815-16). [Quinlan
testified on cross that the information matched what was on the
Massachusetts probation warrant, except that a couple of the
nunbers in the social security nunber were transposed (T19/815-
16)] .

The ten-m nute conversation ended, and the officers went back

totheir vehicle (T18/ 778, see 768). Quinlan testified that it was

never made known to appellant during this conversation at the

doorway that he was a suspect in the hom cides (T18/782-83;

19/816). It was not until four days later, on July 1, after he had
been arrested on the outstanding warrant, that he was notified that
he was a suspect in the nurders of Evans and Pugh (T18/783; 19/ 816) .

Fol |l owi ng the conversation in the doorway, after the officers
| eft, appellant picked up Maitland N xon and left in his truck
(T18/778; 19/816) A decision was nade to stop appellant's vehicle
with a uniforned cruiser (T18/778). [Actually, as he acknow edged
on cross, Corporal Quinlan was aware at the tinme he approached
appel l ant at his residence that there was an outstandi ng probation
warrant from another state (T19/815), and the traffic stop was
being made in order to arrest appellant on the outstanding
Massachusetts warrant (T19/816)]. As appellant travel ed sout hbound

on Bel cher Road approaching State Road 580, "the patrol deputy
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initiated the traffic stop by turning his overhead |ights on"
(T18/782-83), and "the defendant fled at that point" (T18/782).
Wth the unifornmed cruiser in full pursuit, appellant turned
into a Chevron station, went through an alley, entered into an area
cal l ed Heather 3 en, and nmade a right turn which put hi meastbound
on Evans Road. At this point, his speed was excessive, over the
speed limt. Qui nlan was now involved in the pursuit and other
units were called in (T18/779). He proceeded to go east and ran a
stop sign, headed toward U. S. 19 (T18/779-80). The pursuing police
cars had their overhead lights and sirens on (T18/780). Appell ant
turned sout hbound on 19, made a U-turn under the overpass, and
headed nort hbound at a speed of seventy mles per hour (T18/780).
The officers couldn't keep up with him because of traffic
conditions -- "we couldn't drive as recklessly as he did" -- and
they actually lost sight of himfor a while (T18/780). Appellant
made several nore turns and went into a cul-de-sac called Mayfair
(T18/780). At the end of the cul-de-sac the passenger, Mitland
Ni xon, was able to "bail out of the vehicle"; appellant left the
roadway, ran up onto the grass, and went between two houses (T18/
781). Staying off the roadway, appellant went a couple of streets
over, abandoned his vehicle, and fled on foot (T18/781-82).
Quinlan testified, "[We had, probably, between C earwater Police

Department, the Sheriff's Ofice and the helicopter, K-9, SWAT
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team we had probably in excess of a hundred peopl e out there", but
they were unable to locate him (T782).

Appel | ant was arrested four days later, on July 1, when he was
caught returning to his residence on Bel cher (T18/782).

According to the passenger, appellant's friend and nei ghbor
Maitland Nixon -- a state witness!® -- it was he [N xon] who
noti ced a deputy behind them and told appellant, "I think we are

going to be pulled over" (T22/1235). Appel lant pulled into a

Chevron station and, as the deputy followed, appellant said "I'm
gonna run. |'magonna run" (T22/ 1235). As the deputy was getting
out of his cruiser, appellant took off. During the pursuit,

appellant told Nixon that the cops had been to his house that
nmorni ng. When Ni xon asked to be let out of the truck, appell ant
said, "I can't do that, man. | can't do that. | got to go. | got

togo. It'sny life. | can't stop. They gonna -- they want ne.

They' re gonna ship ne back" (T22/1235-36). He kept repeating "It's

my life" (T22/1236). Nixon asked him what was up, and appell ant

replied "They want nme for sonething up north" (T22/1236).

As in Escobar, 699 So. 2d at 997, based onthe totality of the
circunstances in the instant case it cannot reasonably be inferred
that appellant's flight when the police attenpted to arrest himon

t he Massachusetts warrant was notivated by consci ousness of guilt

10 Ni xon was hospitalized with an illness at the tinme of
trial, and his testinony was read to the jury by stipulation
(T22/ 1233-34, 1236; R8/1249-51).
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of the charged homcides. VWile it is true that appellant was the
main suspect in the murders as a result of the tire track
conpari son (see SR1827-28, 1848-50), there i s no evi dence what soever
that he was aware that he was a suspect. See Escobar, 699 So. 2d
at 996. The evidence which led the police to develop him as a
suspect was obtained by ruse, and appellant was unaware of it.
When Corporal Quinlan and Detective Klein spoke with appellant in
the doorway, they intentionally did so in a non-custodial, non-
accusatory, non-threateni ng manner, whi ch was desi gned to appear as
routi ne canvassi ng of anyone who m ght have information about the
victins. First they asked him if Terry Howard was hone, even
t hough they knew she wasn't. They told appellant they were
contacting known prostitutes in the North Fort Harrison area, and
they needed to speak with Terry. Each question initially dealt
w th whether Terry knew either of the victins, or whether they had
even been with Terry in the apartnment or vehicles. Appellant would
answer that they would have to ask Terry. Then -- appearing al nost
as an afterthought -- they would ask appellant if he knew or had
ever been with either of the victins, and he woul d answer no.

Pl ainly, the manner in which the officers spoke with appell ant
was specifically designed not to nake him aware that he was a
suspect in the homcides. On the other hand, he was well aware
that he was a fugitive from the state of Massachusetts for

absconding from probation. When asked for identification
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information by the officers, he gave his correct nane and date of
birth but transposed two of the nunbers in his social security
nunber; this is consistent with an effort to prevent the police
fromfinding out about the warrant, or at |east buy sone tine, if
then ran his name in the conputer. [If this is what appellant was
thinking, it was futile; since the police already had the warrant
and were preparing to arrest himon it].

Not only was appellant unaware that he was a suspect in the
hom ci des, the record shows a conpelling alternative explanation
for his flight fromthe police. In Escobar, 699 So. 2d at 966,
this Court said:

Furthernore, the record reveal s that police
had out standi ng warrants agai nst appellant in
California for California crines. W conclude
that the existence of the outstanding warrants
IS significant. It could be reasonably
inferred that the California warrants alone

were the cause of appellant's attenpt to flee
the California police.

In the instant case, Corporal Quinlan acknow edged that the
plan was to stop appellant and arrest him on the outstanding
Massachusetts warrant (SR1836, 1845, 1852-57; T19/815-16). Thei r
rationale for waiting until appellant was in his truck was to
enabl e the officers to conduct a warrantless search of the vehicle
(SR1854-55), but appellant woul d have no way of figuring that out.
From appel l ant's point of view, if the police were going to arrest
hi mbecause t hey suspected hi mof the nurders, they woul d have done

so when they questioned himin the doorway. Instead, they left and
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appel lant went back into his apartnent. Wen appellant and
Maitland Nixon left in the truck ten mnutes |ater and the police
tried to pull themover, the nost |ogical assunption for appellant

to nake was that they ran his nanme and |earned of the warrant.

That, in fact, is what he told N xon during the pursuit; "It's ny
life", "they want nme", "[t]hey' re gonna ship me back", and -- when
asked what was up -- "They want ne for sonething up north"

(T22/ 1236).

The prosecut or conpounded the prejudicial effect of the error
in admtting the anbiguous flight evidence by the specul ative
manner in which he connected it to the collateral crime evidence
involving Linda Randall G aham -- evidence which itself was
inproperly introduced [Issue I]. As previously discussed, the
trial court's ruling allowing the state to introduce the flight
evi dence forced the defense -- in order to rebut the inplication
that the flight was notivated by consciousness of guilt of the
charged crimes -- to inform the jury about the Massachusetts
warrant during its cross-exam nation of Corporal Quinlan. Merritt;
Evans. Then, in his redirect exam nation of Corporal Quinlan, the
prosecutor asked himif he'd interviewed and read a report by Dr.
Wesley Profit (T19/817). Wen the trial judge asked where he was
going with this, the prosecutor argued at the bench that the
def ense, by cross-exam ning Quinlan about the existence of the

warrant, had "opened the door" to the state to get into the charges
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which had led to the probation (T19/818-19). The judge said
"That's what | was afraid of" (T19/818), and the prosecutor
conti nued:

[wW hat | was doing at this point is

sinply to say their suspicions -- their
suspicions relating to the hom cide were not
unrelated. The fact that -- and we're going

to hear from Linda G aham W're going to
hear Wesley Profit.

In fact, if M. Randall was aware that the
officers had nmade the connection to his
background in Massachusetts, it is directly
related and would have heightened his fear
that they suspected him of the hom cides.

Now, |I'mnot going to ask himto articul ate
in that fashion, but | think that is a
legitimate argunent that can be made to
counteract what he's trying to suggest; that
this was just a VOP.

In fact, the know edge that they had "nmde"
his Massachusetts background neant they had
access to very relevant, incrimnating
evidence as to the hom cides and, therefore,
the two are not conpletely unrelated itens.
In fact, they go hand in hand in enhancing
their suspicions. And that's one of the
reasons, fromthe warrant, they suspected him
of doing the nurders, because they found out
about his background in Massachusetts; his
know edge that they knew it, conbined --

THE COURT: How do we know - -

MR. SCHWARTZBERG [ def ense counsel]:
Exactly.

THE COURT: ~-- he knew it?

MR. CROW [ prosecutor]: That's what
their argunment is, is that -- that he believed
t hat he was bei ng st opped on the Massachusetts
warrants. The Massachusetts warrants were in

cases in which his ex-wife was a victimof the
multiple rape and kidnapping that led to all
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this information, and tons of incrimnating
evi dence agai nst him

And | -- the two are not unrelated, as M.
Schwart zberg has suggested to the jury: "It's
just a VOP," but, in fact, it's a connection
to awalth of incrimnating information. And
if he had realized that they had nmde that
connection, then it would increase his fear.

And certainly, if you conbine that with

what happened at the front door, | think those
are legitimte argunents.

(T19/ 818- 20) .

The key phrase hereis "if he had realized." The prosecutor's
hypothesis is entirely specul ative. Mreover, in those cases in
which flight evidence is probative and adm ssible, it is because

the circunstances of the fliaght are sufficient to show

consci ousness of quilt of the charged crinme. An accused in md-
trial is still entitled to the presunption of innocence. It is
i nconsistent with that presunption to pyramd inferences the way
the prosecutor tried to do here: W (the prosecution) believe from
t he other evidence that the defendant is guilty; therefore, he nust
have been conscious of his guilt; therefore, that nust have been

why he ran. In other words, the prosecutor is presupposing

consciousness of gquilt of the charged crinme in an effort to
establish a basis for admssibility. That is not necessarily the
case, however; the warrant in and of itself -- which would have

resulted in appellant's being sent back to Massachusetts and
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returned to prison -- was notivation enough for himto flee when
the police tried to arrest him?1

The judge asked the prosecutor if there was going to be
testinony to support his theory, and the prosecutor replied that it
was "an inference" (T19/820):

There's been no testinony that M. Randal
-- _as to why M. Randall ran, what was in his
mnd. WAs he really concerned about the VOP
or_was he concerned about the murders?

All the defense is going to argue is, the
warrant was in existence. Therefore, that's
what he nust have been t hi nki ng.

I think I"'mentitled to argue inferences
that the two are not really unrel at ed.

(T19/820)

The judge ruled that the state would not be allowed to bring
out what the warrant was for; "[w] hatever value that has is
out wei ghed by the prejudice . . ." (T19/821).

I n cl osing argunent, the prosecutor argued the flight evidence
as follows:

And what does he do after that? Police try
to stop him and he takes off. And he doesn't

just take off, he risks his life and he risked
Maitland Nixon's life in the process.

1 lronically, the prosecutor argued to the trial judge in the
penal ty phase -- with equal speculation -- that appellant's fear of
bei ng sent back to Massachusetts left himno choice but to nurder
the victins once he had choked themduring sex (T24/1562). Yet the
sane prosecutor argued to the jury in the guilt phase, after having
i nt roduced the anbiguous flight evidence, that the Massachusetts
warrants were i nsufficient notivation for appellant to run fromthe
police (T23/1372-73).
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(T23/ 1372-

Thus,

And the suggestion is, "Wll, he had a

probation violation." And, "Wl |, he
mentioned that to Maitland N xon."
First of all, what evidence do you have to

suggest that whatever that probation violation
was sufficient to cause himto do what he did;
drive across Belcher Road seventy mles an
hour through traffic where detectives could
not keep up with hinfP It was dangerous.
Driving off the roads and through, backwards;
being a fugitive in the northern area of
Pinellas County for four days and existing on
hi s own and el udi ng heli copters and dogs and a
massi ve anount of police officers, risking his
life under those circunstances.

What evidence is there to suggest to you
that that was sufficient notivation for himto
do what he did, when the only thing the police
had suggested to him was "Wndy Evans,"
"Cynt hia Pugh."

But | suggest to you nore than that, that
the two were not unrel ated. Whatever fears he
had about his involvenent in the nurders of
Cynthia Pugh and Wendy Evans could only be
hei ghtened by the realization the detectives
were in possession of a warrant that made the
connection to Massachusetts and the connection
back to Linda Graham the connection back to
Wesley Profit. Because what nore damming
evidence could cone out than the past, as
reflected in their testinony?

So to suggest that, "Well, this is just
this, and this is sonething different, and the
two are not related,” | think, is to distort

what is really before you

Because the connection to Massachusetts
certainly hei ght ened t he i ncrimnating
evi dence against him And he would be aware
of that and know that, at the tine he nmade his
decision to risk his life, and Miitland
Ni xon's, to fl ee.

73, see 1378)

the erroneous adm ssion of anbiguous flight

evi dence

resulted in a triple whammy before the jury. First, even though
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t he required nexus between the flight and the charged hom ci des was
not established, the jury my have taken it as show ng
consci ousness of guilt of the nurders. Second, the jury heard
prejudicial testinony that appellant was on probation in another
state, that he was a fugitive, and that there was a warrant for his
arrest. And third -- due to the conbination of the inproper
collateral crine evidence elicited fromLinda G ahamand t he manner
in which the prosecutor juxtaposed the flight evidence with the
collateral crime evidence in closing argunent -- it was strongly
insinuated to the jury that the Massachusetts charge underlying the
warrant had sonething to do with appellant's propensity to choke
wonen.

Whet her the burden of persuasion is on the state or on the
defense, this Court cannot concl ude beyond a reasonabl e doubt that
the error in admtting the flight evidence did not contribute to
the jury' s verdict inthe guilt phase. See appellant's argunent in

| ssue |, p.50-51; State v. DiG@iilio, 491 So. 2d 1129 (Fla. 1986);

Jackson v. State, 707 So. 2d 412, 414-15 (Fla. 5th DCA 1998). The

evidence pointing to appellant's guilt was alnost entirely
circunstantial, and far from "overwhel m ng". In a recess
i mredi ately after the introduction of the flight evidence, the
trial judge commented, "This case is hardly open and shut for
anybody" (T19/ 793), and she nmade simlar observations both in a

pretrial hearing (R6/967) and -- nore inportantly -- at the close
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of all the evidence (T22/1275). Moreover, in conbination with the

ex post facto violation regarding the use of the "probation”

aggravating factor, the erroneous adm ssion of the flight evidence
had the effect of putting i nadm ssible and prejudicial information
before the jury in the penalty phase. Appellant's conviction and

death sentence nust be reversed for a new trial.

ISSUE 111

APPELLANT' S RI GHT TO A FUNDAMENTALLY
FAI R TRI AL WAS | RREPARABLY
COVWPROM SED VWHEN, JUST PRIOR TO
HAVING THE PRCSECUTOR READ TO
PROSPECTI VE JURORS THE LENGTHY LI ST
OF POCSSI BLE W TNESSES, THE TRI AL
JUDGE MADE AN EXTEMPORANEQUS COVMVENT
VWH CH COULD ONLY HAVE BEEN TAKEN BY
THE JURCRS AS MEANI NG THAT FOR EVERY
W TNESS THE STATE ACTUALLY CALLED AT
TRI AL, THERE WERE NUMEROUS OTHER
UNCALLED W TNESSES VWHO COULD
CORROBORATE THAT PERSON S TESTI MONY

The dom nant position occupied by a judge
inthe trial of a cause before a jury is such
that his remarks or comments, especially as
they relate to the proceedings before him
overshadow those of the litigants, w tnesses
and ot her court officers. Wher e such comrent
expresses or tends to express the judge' s view
as to the weight of the evidence, the
credibility of a witness or the guilt of an
accused, it thereby destroys the inpartiality
of atrial to which the litigant or accused is
entitl ed.

Ham lton v. State, 109 So. 2d 422, 424-25 (Fla. 3d DCA 1959)

Robi nson v. State, 161 So. 2d 578, 579 (Fla. 3d DCA 1964); Fogel man

v. State, 648 So. 2d 214, 219 (Fla. 4th DCA 1994).
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Quoting Ehrhardt, Florida Evidence, 8106.1, p.22, the Fogel man

opi nion al so states:
During a jury trial, the judge occupies a
dom nant position. Any remarks and comments
that the judge nmakes are |istened to closely
by the jury and are given great weight.
Because of the credibility that the conmments

are given and because they would likely
overshadow the testinony of the wtnesses
themsel ves and of counsel, Section 90.106

recognizes that a judge is prohibited from
commenting on the weight of the evidence, or
the credibility of the wtness, and from
summ ng up the evidence to the jury. If such
cooment and summing up were permtted

inpartiality of the trial would be destroyed.

Accordingly, "[t]hefirmy established rulein Floridais that
the trial judge should avoid making directly to or wwth the hearing

of the jury, any remark which is capable of conveying directly or

indirectly, expressly, inferentially or by i nnuendo, any intimation

as to what view he or she takes of the case or as to what opinion
t he j udge hol ds concerni ng the wei ght, character, or credibility of

any evi dence adduced." Del Sol v. State, 537 So. 2d 693, 694 (Fl a.

3d DCA 1989). See, e.g., Witfield v. State, 452 So. 2d 548, 549

(Fla. 1984); Hamlton v. State, supra, 109 So. 2d at 424-25; Seward

v. State, 59 So. 2d 529, 531-32 (Fla. 1952); Leavine v. State, 109

Fla. 447, 147 So. 897, 902 (1933); Speights v. State, 668 So. 2d

317 (Fla. 4th DCA 1996); Mdton v. State, 659 So. 2d 1269 (Fla. 4th

DCA 1995); Fogelman v. State, supra, 648 So. 2d at 219; MCrae V.

State, 549 So. 2d 1122 (Fla. 3d DCA 1989); Reyes v. State, 547 So.

2d 347 (Fla. 3d DCA 1989); March v. State, 458 So. 2d 308, 310-11
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(Fla. 5th DCA 1984); Janes v. State, 388 So. 2d 35 (Fla. 5th DCA

1980); Ferber v. State, 353 So. 2d 1256 (Fla. 2d DCA 1978); Abrans

v. State, 326 So. 2d 211 (Fla. 4th DCA 1976); Parise v. State, 320

So. 2d 444 (Fla. 3d DCA 1975). This principle applies both in

crimnal and civil trials [see al so Gendzier v. Bielecki, 97 So. 2d

604, 607 (Fla. 1957); Witenight v. International Patrol and

Detective Agency, Inc., 483 So. 2d 473, 475 (Fla. 3d DCA 1986)],

but it is especially inportant in a crimnal prosecution. Wiitfield

v. State, supra, 452 So. 2d at 549; Speights v. State, supra, 668

So. 2d at 318. In Hamlton v. State, supra, 109 So. 2d at 424-25,

the appellate court reversed for a newtrial, notw thstanding the
| ack of a tinely objection below, where the trial court's remarks
al t hough uni ntentional, neverthel ess constituted a conment
by the court upon the guilt of the appellant and as such were
prejudicial and denied hima fair and inpartial trial."

In the instant capital case, the trial court made an ill-
chosen ext enporaneous comment to the prospective jurors which was
capabl e of destroying their ability to decide the case fairly upon
the evidence presented in court. The comment would have been
flagrantly inproper and prejudicial if it had been nmade by the
prosecutor, but the fact that it was nmade by the judge herself --
the domnant figure in the trial and the one person whose
inpartiality must be, and nust appear to be, beyond question --

makes the comrent infinitely worse. See Steinhorst v. State, 636
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So. 2d 498, 501 (Fla. 1994); Goines v. State, 708 So. 2d 656, 660-

61 (Fla. 4th DCA 1998) (trial before a judge whose inpartiality may
reasonabl y be questioned "woul d present grave due process concerns”
because "proceedi ngs involving crimnal charges . . . nust both be
and appear to be fundanmentally fair").

Just prior to voir dire, the prosecutor asked the judge to
read the entire |list of possible wtnesses, including the nanes
provi ded by the defense, to the jurors. The judge said she would
| et the prosecutor read off the names because he was nore famliar
with them The prosecutor said:

VWat | don't want to inply to the jury,
these are our wi tnesses, as opposed to these
are people with relevant informati on. Because
we -- so if we can preface it that way, is

that okay with the Court, these are w tnesses
who may testify or who may be referred to in

testi nony?

THE COURT: | usually handle that -- |
usually tell them while you' ve heard a | ot of
names, you know, the State would only cal
t hose witnesses they feel are necessary to
prove their case, so undoubtedly you're not
going to hear fromall those people.

(T14/9-10)

If the judge had sinply done what the prosecutor asked, and
informed the jurors that the list was conprised of persons who
m ght testify or mght be referred to in testinony, and not to
expect that everyone on the |list would actually be called, there
woul d have been no problem If the judge added what she said she

was going to add -- that "the State would call only those
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W t nesses they feel are necessary to prove their case" -- she woul d
have been getting dangerously close to inproperly suggesting that
there were uncalled wtnesses who could corroborate whatever
testinony the state presented. But what the judge actually said to
the jurors went way beyond suggesti on:

And, | adies and gentlenen, at this tinme I'm

going to ask one of the Assistant State
Attorneys to read you a rather conprehensive

list. This is a list of -- of any person
presumably, who may have any know edge, no
matter how small, about the case.

Il wll tell you now, as this list is very
Il ong, that you will not be hearing from all
these people. It will be the State's job to
prove their case beyond a reasonabl e doubt, if
they can, and they wll call whatever anount

of witnesses they feel is appropriate to do
that. \Whether they have net their burden of
proof, of course, is for the jury to decide.
They won't parade in five witnesses to repeat
what one witness can tell you.

(T14/ 26- 27)

This comment could only have been taken by the jurors as the
judge telling themthat the wtnesses they would hear in court were
just the tip of the iceberg; that there was a |ot nore evidence
"out there" which the prosecution sinply felt it didn't need.

The judge asked the prosecutor toread the witness list to the
jury; it consisted of over 250 nanes and included each person's
pl ace of residence and, where rel evant, his or her occupation (T14/
27-25). Anong the nanes on the list who did not testify in the
trial, fifteen were identified as FBI agents or enployees; five

wer e Massachusetts | aw enforcenent officers (and three nore were
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civilian residents of Missachusetts); three were with the FDLE
three, including one doctor, were with the Medical Examner's
office; three were forensic specialists; and four were associ ated
with the Bridgestone/ Firestone tire manufacturing conpany (as wel |
as seven others fromthe Don Ason tire retailers) (T14/27-35).
More than 100 other were identified as |aw enforcenent officers,
nostly from the Pinellas County sheriff's departnment and the
Cl earwater police, but with the Polk and Hi |l sborough sheriff's
of fices represented as well (T14/27-35).

When conparable remarks have been nade to juries by
prosecutors such coments have been condemmed as i nproper and
prejudicial, necessitating reversal for a newtrial. See Ford v.
State, 702 So. 2d 279, 281 (Fla. 4th DCA 1997) ("[a]n argunent
suggesting to the jury that there is evidence harnful to the
accused that the jury did not hear is highly inproper"); Hazel wood
v. State, 658 So. 2d 1241, 1244 (Fla. 4th DCA 1995) (prosecutor
cannot suggest that there are other w t nesses who woul d corroborate

the state's case had they been called to testify); Tillman v.

State, 647 So. 2d 1015, 1016 (Fla. 4th DCA 1994) (reference by
state in closing argunent "as to other wtnesses who would

corroborate the state's case" had they been called to testify

viol ated established rules and necessitated reversal); Stewart v.
State, 622 So. 2d 51, 56 (Fla. 5th DCA 1993) (new trial required

where "prosecutor's statenent clearly suggest|[ed] that the State
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had additi onal evidence and proof of the defendant's guilt that it

had not provided to the jury"); Landry v. State, 620 So. 2d 1099,

1102 (Fla. 4th DCA 1993) (finding dispositive the holding in

Thonpson v. State, 318 So. 2d 549 (Fla. 4th DCA 1975), cert. deni ed,

333 So. 2d 465 (Fla. 1976) that it is "fundanmental error for a
prosecutor to argue in closing that there was other evidence which

coul d have been i ntroduced but wasn't"); Wllians v. State, 548 So.

2d 898, 899-900 (Fla. 4th DCA 1989) (prosecutor cannot suggest that
there are other wi tnesses who would corroborate the state's case

had they been called to testify); WIllianson v. State, 459 So. 2d

1125, 1126 (Fla. 3d DCA 1984) ("[d] efendant correctly contends that
the prosecutor's comments were inproper as they inplied the
exi stence of additional, highly incrimnating testinony");

Ri chardson v. State, 335 So. 2d 835 (Fla. 4th DCA 1976)

(prosecutor's comment that he coul d have brought in alot of police
officers inplied the exi stence of additional, harnful evidence and

constituted reversible error); and Thonpson v. State, 318 So. 2d

549 (Fla. 4th DCA 1975) (prosecutor's statenent to the jury that he
coul d have put on other police officers but he saw no need to was
hi ghly inproper and prejudicial, and required reversal for a new
trial even in the absence of an objection bel ow).

The rul e agai nst suggesting that there are uncall ed w t nesses
who woul d corroborate the testinony the jury heard is so basic to

a fair trial that its violation constitutes fundanental error
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[ Thonpson;

see Landry], and reversal is required even when the

cooment was nmade in response to a prior defense

ar gument

criticizing the state's investigation or questioningits failureto

pr esent

certain W tnesses. Hazel wood; Till man;

WIllians;

WIllianmson. |In Hazelwod, for exanple:

def ense counsel questioned the lack of
testinmony from w tnesses Southward and |son.
Al though this coment opened the door to a
fair response regardi ng the defense's subpoena
power, the state cannot go so far as telling
the jury that the additional, uncalled
w tnesses would corroborate the state's case.
This is exactly what happened here; the state
stepped outside the boundaries of a "fair
reply.™ Therefore, because the prosecutor
suggested that Southward and Ison would
corroborate the state's case, the closing
argunent was i nperm ssi bl e.

658 So. 2d at 1244.

In Ti

pr ecedent

In the instant case,

of Thonpson and WIlians:

In Wllianse v. State, defense counse
comented that there were seven to ten
W tnesses and the state only presented one.
Wllians, 548 So. 2d 898, 899 (Fla. 4th DCA

1989) . In response, the state replied, "Wy
would we call seven to ten people to say the
same _thing?" I d. This court reversed and

found this reply to be clearly violative of
the rule that the response cannot suggest
t here are ot her W t nesses who woul d
corroborate the state's case had they been
called to testify. Id.

|l man, 647 So. 2d at 1016, the reversal was based on the

wi th no provocation by the defense, it

was the trial judge who i nadvertently tainted the jury's ability to

decide this capita

case based soley on the evidence presented in
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court, by telling them that the state "won't parade in five

W tnesses to repeat what one witness can tell vou." A cl earer

violation of the rule against suggesting that there are uncalled
W t nesses who would corroborate the state's case can hardly be
i magi ned, and the fact that here it was the judge who said it
greatly increases its prejudicial inmpact upon the jury. Juries are
aware that the prosecutor is an advocate for one side. The judge,
on the other hand, is the dom nant figure in the trial and the one
person whose neutrality mnust be beyond question; even the
appearance of partiality on the part of the judge raises grave due
process concerns and threatens the fundanental fairness of the

proceedings. Ham lton; Steinhorst; Goines. "Any remarks and

comments that the judge nmakes are listened to closely by the jury

and are given qgqreat weight" Ehrhardt, Florida Evidence, 8§106.1

(1998 Ed.). The prohibition against judicial comment on the
evidence is "[Db]ecause of the credibility that the coments are

gi ven and because they would likely overshadowthe testinony of the

Wi tnesses thenselves . . . ." Ehrhardt, Florida Evidence, §106.1

(1998 Ed.). The fact that the judge's conment in the instant case
was made at the beginning of jury selection does not |essen its
harnful inpact, since it could easily have affected how the jurors
listened to all of the testinony which was subsequently introduced
by the state; knowi ng that whatever the wi tness said -- whatever

t hey t hought of his or her deneanor or credibility or how he or she
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held up on cross -- there were other uncalled wtnesses out there
who woul d corroborate the testinony if the state saw fit to cal
t hem

For the reasons discussed in Issues | and Il, this Court
cannot find beyond a reasonable doubt that the error did not
contribute tothe jury's verdict. See also Stewart, 622 So. 2d at

57; Wllianson, supra, 459 So. 2d at 1128.

Thonpson v. State, supra, 318 So. 2d at 551, and Hanilton v.

State, supra, 109 So. 2d at 424-25, show that the judge's inproper

comment was so destructive of appellant's right to a fair tria

that a new trial nust be afforded notw thstanding the failure of
def ense counsel to object below. In Thonpson (where the prosecutor
told the jury he coul d have put on other police officers but he saw
no need to), the appellate court said:

We note, at the outset, that the absence of
an appropriate objection or notion by defense
counsel below is not f at al to our
consideration of this point on appeal. The
rule is generally stated that:

". . . whether requested or not, it is the
duty of the trial judge to check i nproper
remar ks of counsel to the jury, and by
proper instructions to renove any prejudi-
cial effect such remarks nmay have creat ed.
A judgnent will not be set aside because
of the om ssion of the judge to perform
his duty in the matter unless objected to
at the proper time. This rule is, however,
subj ect to the exception that if the inpro-
per remarks are of such character that

nei ther rebuke nor retraction may entirely
destroy their sinister influence, in such
event, a new trial should be awarded re-
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gardl ess of the want of objection or excep-
tion." Carlile v. State, 129 Fla. 860, 176
So. 862, 864 (1937).

Accord, WIlson v. State, 294 So. 2d 327 (Fla.
1974); Gant v. State, 194 So. 2d 612 (Fla.
1967); Pait v. State, 112 So. 2d 380, 385
(Fla. 1959); Goddard v. State, 143 Fla. 28

196 So. 596, 600 (1940). We_ believe the
prosecutor's remarks in this case to have been
so _prejudicial to the rights of the accused
and unsusceptible to eradication by rebuke or
retraction as to necessitate the reversal of
appellant's conviction for the award of a new
trial.

See, generally, Robinson v. State, 520 So. 2d 1, 7 (Fla. 1988)

("Qur cases al so have | ong recogni zed that inproper remarks to the
jury may in sone instances be so prejudicial that neither rebuke
nor retraction will destroy their influence, and a newtrial should
be granted despite the absence of an objection bel ow or even in the
presence of a rebuke by the trial judge").

In the instant case, once the trial judge told the jury in
effect that the state had nore evidence of appellant's guilt than
they would find it necessary to present, there was no way to unring
that particular bell. An instruction to disregard that statenent

woul d have been usel ess [Thonpson; see also WIllianson v. State,

supra, 459 So. 2d at 1128], or wrse than wuseless if it
reenphasi zed the point. Mybe the trial court could have rebuked
herself "to inpress upon the jury the gross inpropriety of being

i nfl uenced by inproper argunents "[see WIlIlianmson], but again --

under the circunstances -- it wuld have been conpletely
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ineffective to cure the error. As in Hamlton v. State, supra, 109

So. 2d at 424-25, and as in Ferber v.

State, 353 So. 2d 1256 (Fl a.

2d DCA 1978), the judge undoubtedly did not nmean for her words to

cone out the way they did, but as

in Ham lton and Ferber her

i nadvertent but highly prejudicial comment anmounted to fundament al

error. As stated in Ham |lton

The dom nant position occupied by a judge
inthe trial of a cause before a jury is such
that his remarks or comments, especially as
they relate to the proceedings before him
overshadow those of the litigants, w tnesses

and other court officers.

VWher e such conment

expresses or tends to express the judge's view
as to the weight of the evidence, the
credibility of a wwtness, or the guilt of an
accused, it thereby destroys the inpartiality
of the trial to which the litigant or accused
is entitled. The court's remarks as
delineated above, al though unintentional
nevertheless constituted a coment by the
court upon the quilt of the appellant and as
such were prejudicial and denied hima fair
and inpartial trial. [Ctation omtted].

| SSUE |V

APPELLANT' S CONVI CTI ONS SHOULD BE
REDUCED TO SECOND DEGREE MURDER, AND
H S DEATH SENTENCES VACATED, BECAUSE
THE Cl RCUMSTANTI AL EVI DENCE, WHI LE
SUFFICTENT TO PROVE THAT THE
KI LLI NGS V\ERE UNLAWFUL, 'S
| NSUFFI Cl ENT TO PROVE THAT THEY WERE
PREMEDI TATED.

Preneditation is the essential elenment which distinguishes

first degree fromsecond degree nurder.
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738, 741 (Fla. 1997). Under Florida |aw, preneditation neans "a

fully forned and consci ous purpose to take human life, forned upon

reflection and deliberation, entertained in the m nd before and at

the tinme of the homcide." Spinkellink v. State, 313 So. 2d 666,

670 (Fla. 1975), quoting MCutcheon v. State, 96 So. 2d 152, 153

(Fla. 1957). See also Wlsonv. State, 493 So. 2d 1019, 1021 (Fl a.

1986); Tien Wang v. State, 426 So. 2d 1004, 1005 (Fla. 3d DCA

1983). Reflection is an integral requirenment for preneditation.

Waters v. State, 486 So. 2d 614, 615 (Fla. 5th DCA 1986).

Premeditation is "nore than a nere intent to kill; it is a
fully formed consci ous purpose to kill™; this purpose may be forned
a noment before the act, but it nmust also exist for a sufficient

length of time to permt reflection. Geen v. State,  So. 2d

(Fla. 1998) (case no. 86,983 decided May 21, 1998) [23 FLW S281,

282]; Norton v. State, 709 So. 2d 97, 92 (Fla. 1997); Coolen v.

State, supra, 696 So. 2d 741; WIlson v. State, supra, 493 So. 2d

1021 (Fla. 1986). And, as this Court explained in Cool en:

Wiile preneditation may be proven by
circunstantial evidence, the evidence relied
upon by the State nust be inconsistent wth
every other reasonable inference. Hoefert v.
State, 617 So. 2d 1046 (Fla. 1993). \Where the
State's proof fails to exclude a reasonable
hypot hesis that the hom cide occurred other
than by preneditated design, a verdict of
first-degree nurder cannot be sustained. Hal
v. State, 403 So. 2d 1319 (Fla. 1981).

696 So. 2d at 741.
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See also Fisher v. State, = So. 2d __ (Fla. 1988) (case no.

86, 665, decided June 12, 1998)[234 FLW S351,352]; Cumm ngs V.

State, _ So. 2d __ (Fla. 1988) (case no. 86,413, decided June 11

1998)[ 23 FLW S305, 306]; Geen v. State, supra, 23 FLWat S282

Norton v. State, supra, 709 So. 2d at 92; Kirkland v. State, 684

So. 2d 732, 734 (Fla. 1996). 2

In the instant case, it was the prosecution itself -- by
i ntroduci ng over objection the evidence of appellant's | ong history
of choking his partners in order to heighten his sexual arousal®® --
which affirmatively showed a reasonable hypothesis that the
hom ci des occurred other than by preneditated design. Both Linda
Randal | Graham (appellant's ex-wife) and Terry Jo Howard (his nore
recent live-in girlfriend) testified for the state that appell ant
woul d forcefully choke themw th his hands during sexual activity
(T21/1016-17,1019- 21, 1046-47, 1103-05) . This sonetines caused
injury (T21/1103-05) and, on one occasion when appellant was
enraged at Terry Howard, unconsci ousness (T21/1023-24). Linda and

Terry both testified that appellant becanme sexually stinmulated or

12 The defense in the instant case noved for judgnment of
acquittal both as to proof of identity (T22/1259, 1275-77) and as to
proof of preneditation (T22/1259-75). The trial court denied the
nmotions (T22/1272-77).

13 By challenging the sufficiency of the evidence of
prenmedi tation, appellant does not retreat from his position
asserted in Issue | that the evidence of appellant's history of
choki ng wonen was inproperly introduced, and that a new trial is
required.
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aroused by choking them and especially fromtheir reaction to it
(T21/ 1016, 1020- 21, 1104). Terry observed that it seenmed to excite
appel l ant nore when she fought him or showed fear (T21/1020-21

1046-47) . When she changed her reaction and did nothing, the
choki ng behavi or tapered off and eventually pretty nuch stopped
(T21/ 1020, 1046-47). The state also presented Dr. Wsley Profit,
who interviewed appellant in a Massachusetts hospital in 1986.
Appel lant told Dr. Profit of his urge to choke his partners during
sexual intercourse, using force or violence to heighten his arousal
(R21/1107- 10).

Thus, the prosecution introduced evidence of nunerous non-
fatal assaults during sexual intercourse wherein appellant choked
his partner with his hands in order to becone sexually aroused, as
wel | as evidence froma doctor that appellant admtted to having an
urge or conpulsion to do that. Yet, as the prosecutor hinself
asserted to the trial judge in the penalty phase:

So | think, once you realize that this is a
man who, once he commts a crine against a

stranger, once he takes that person to his
resi dence, then he has no choi ce but to nurder

them -- and | believe the evidence as to his
noti vati on is t hat he gets sexua
gratification fromthe fear, but the -- the

murder, which goes beyond unconsci ousness,
does not necessarily gratify himin any way.

And | think it's a deliberate act,
intentionally done to prevent hi mbei ng caught
and to --

(T24/ 1562)
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The prosecutor's sonmewhat convol uted theory at that stage was
that appellant picked up the two wonen, both of whom were
prostitutes in the North Fort Harrison area, and brought themto
hi s house for sex, during which he choked themforcefully (as was
his longtime sexual proclivity), and then deliberately nurdered
themto elimnate themas wtnesses to their own (up to that point)
non-fatal choking. (See T24/1562-63). The judge correctly rejected
this theory as specul ative, and refused to instruct the jury on the
"col d, calculated, and preneditated" aggravating factor, saying:

They may be, M. Crow, but in ny hunble
opinion, there is just as nuch evidence the

other way. For the jury to have this
aggravating factor, they would have to
specul at e. | would have to specul ate. I
could not findit. If I foundit, the Florida

Suprenme Court could very well reverse this if,
in fact, the death penalty were to be i nposed.
It's specul ation.

It may well be just as you say. [t may
well be, however, that this was a man who had
this disease that everybody's talking about,
sexual sadism where he has this necessity to
choke his victinms, which he's done on nunmerous
occasi ons, according to the State's own
testinobny, and where, this tine, it went too
far.

After that happens, naturally, one has to
di spose of the body.

So. | understand where you're com ng from
| think I could not find it in this case, and
| think it would be i nappropriate for the jury
to have it.

(T24/ 1563-64)
All of the circunstantial evidence relating to the nature of

the killings was presented in the guilt phase. For the sanme reason
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that the state's evidence was insufficient to prove heightened
prenmeditation (an essential elenent of the CCP aggravator in the
penal ty phase), it was also insufficient to prove deliberation (an
essenti al conponent of preneditation, which distinguishes first and
second degree nurder). There were no witnesses to the events
i medi ately preceding the homicide.* The was no evidence or
statements indicating any preconceived plan to kill.*® There was
no evidence of any previous difficulties between appellant and
either of the victinms,® and no evidence -- notw thstandi ng the
prosecutor's specul ative witness elimnation theory -- that he had

any notive to kill them *The prosecut or acknow edged t hat appel | ant

14 See Geen v. State, supra, 23 FLWat S282; Norton v. State,
supra, 709 So. 2d at 92; Kirkland v. State, supra, 684 So. 2d at
735; Mungin v. State, 689 So. 2d 1026, 1028 (Fla. 1997).

15 See Kirkland v. State, supra, 684 So. 2d at 735; Mingin v.
State, supra, 689 So. 2d at 1029. See also Green v. State, supra,
23 FLW at S231-32 (insufficient evidence of preneditation under
totality of circunstances; there was little, if any, evidence that
Green commtted the hom cide according to a preconceived plan
notw t hstandi ng a w tness' testinony that she'd overheard Green the
afternoon before the nurder say "I'Il get even with the bitch, 1"l
kill her").

16 See GGeen v. State, supra, 23 FLWat S282, quoting Holton
v. State, 573 So. 2d 284, 289 (Fla. 1990) and Larry v. State, 104
So. 2d 352, 354 (Fla. 1958); see also Kirkland v. State, supra, 684
So. 2d at 734-35 (cited in Geen; preneditation not found despite
evi dence of a prolonged attack against the victimand a history of
friction between the victimand the defendant).

17 See Norton v. State, supra, 709 So. 2d at 92 (while proof
of notive is not an essential elenment of first degree nurder, where
proof of preneditation rests on circunstantial evidence absence of
proof of notive may becone inportant).
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did not necessarily get any sexual gratification fromthe act of
killing; it was his partner's reaction while being choked that
aroused him This is entirely consistent with the testinony of
Linda and Terry and Dr. Profit. The less Terry showed fear, the
sooner appellant lost interest in choking her. The state's
evidence, therefore, is entirely consistent with the reasonable
hypothesis that appellant, in having sex which was either
consensual or at |east began consensually,®® started forcefully
choki ng the wonen. They, not bei ng aware of appell ant's conpul sion
as Linda and Terry were, may have reacted with nore fear or nore of
a struggle than his ex-wife or his girlfriend did, which in turn

ignited his arousal or rage. See Mtchell v. State, 527 So. 2d

177, 182 (Fla. 1988) (a rage is inconsistent with the preneditated

intent to kill soneone); State v. Bingham 719 P. 2d 109, 113

(Wash. 1986) (questioning one's ability to deliberate or reflect
whil e engaged in sexual activity). Under these circunstances,
there is no proof that appellant acted on either occasion with a
"fully formed and consci ous purpose to take human life, fornmed upon
reflection and deliberation"; and therefore the evidence fails to
sustain the convictions of first degree nurder. See Geen V.

State, supra, 23 FLW S282, citing Hoefert v. State, 617 So. 2d

8 Note that appellant was not charged with, and the jury was
not instructed on, sexual battery or felony nmurder. Nor would the
record support a conviction of felony nurder. See Kirkland v.
State, supra, 684 So. 2d at 735.
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1046, 1048-49 (Fla. 1993) (preneditati on not found despite evidence
t he strangl ed victi mwas found partially nude and t he def endant had
a history of strangling wonen while raping them. | nst ead, the
evi dence establishes second degree nmurder, which is defined as the
"unlawful killing of a human being, when perpetrated by any act
immnently dangerous to another and evincing a depraved m nd
regardl ess of human |life, although wi thout any preneditated design
to effect the death of any particular individual". Fla. Stat.

8§782.04(2). See Fisher v. State, 23 FLW at S352; Cunmm ngs V.

State, 23 FLWat S306; Kirkland v. State, 684 So. 2d at 735.

Manual strangulation, wthout nore, does not establish
prenedi tation; depending upon the circunstances it may be as
consi stent or nore consistent with second degree nurder. G een;

Hoefert; Bingham As the Suprene Court of Washi ngton recogni zed in

Bi ngham 719 P. 2d at 113:

. to allow a finding of preneditation
only because the act takes an appreciable
anount of tinme obliterates the distinction
between first and second degree nurder
Having the opportunity to deliberate is not
evidence the defendant did deliberate, which
is necessary for a finding of preneditation.

O herwi se, any formof killing which took nore
than a nonent could result in a finding of
preneditation, W t hout sonme addi ti ona

evi dence showi ng refl ection.
Nor do the incidental blunt trauma wounds (which were nore
extensive in the Evans case than in the Pugh case, and which were

not a contributory cause of death) prove that the killings occurred
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upon deliberation and reflection. G een, 23 FLW at S281-82;
Ki rkl and, 684 So. 2d at 734-35.

As the trial court correctly understood in denying the CCP
i nstruction (T24/1563-64), di sposal of a hom cide victims body and
conceal nent of evidence is just as consistent with second degree
mur der or even mansl aughter as with preneditated nurder. Norton v.

State, 709 So. 2d at 93; see also Hoefert v. State, 617 P. 2d at

1049. The after-the-fact "statenent” which Terry Jo Howard said

appel lant made to her by air-witing it with his finger on the

wi ndow glass at the jail® is also equally consistent -- in fact,
probably nore consistent -- wth unlawful but wunpreneditated
killings which occurred as a result of his conmpulsion to strangle

his partners during sex; a conpulsion of which Terry was well

aware. Not only did appellant not admt to any intent to kill the
victinms, he did not say, "I killed others so that |I would not kill
you." What he said, in response to her question "Wy not ne?", was

"I hurt others so that I would not hurt you" (T21/1038-40). Since

t he evidence showed that appellant often strangled Terry during
sex, but gradually stopped doing so when she stopped reacting and

show ng fear, appellant's statenent is conpletely consistent with

19 Terry acknow edged on cross that in her pretrial sworn
statenent she had told the assistant state attorney she wasn't sure
what appellant had witten on the wi ndow, and there were a | ot of
words she didn't understand (T21/1054-55). At trial she said she
was lying in the sworn statenent because she was afraid, confused,
and upset (T21/1054-56).
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the likelihood that his unsatisfied conpul sion drove himto seek an
outlet elsewhere; i.e., with prostitutes when Terry was out of
town. The statenent does not in any way prove or even suggest that
he nmurdered themw th preneditated intent.

The trial judge, in distinguishing Hefert and denying the JOA
noti on, said:

. . . you know, if one person died, you
m ght be able to say "Well, gee, a person
died", and they did what they'd always done,
whi ch was, you know, what they'd done a |ot,
which was a little choki ng and hei ght ened sex,
and gee, this person just -- her neck bone
broke, and it wasn't neant.

| think you could make that argunent. But
| don't know how you nake it the next tine.
In other words, it seens like you'd learn
that, if you push too hard, the neck bone
breaks, and the person dies.

And you have two deat hs here.

(T22/ 1274) .

Indeed it does seem like you'd learn, and the fact that
appellant didn't learn is anple proof that he twce comnmtted an
i mm nently dangerous act resulting in death, and did so with a
depraved mnd wthout regard to human life. It does not prove
beyond a reasonabl e doubt that on either occasion he had a fully
formed and conscious purpose to take human |ife, fornmed upon
reflection and deliberation. Appel l ant's convictions nust be

reduced to second degree nurder, and his death sentences vacat ed.

| SSUE V
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THE STATE AND FEDERAL CONSTI TUTI ONAL
PROHI BI TI ON AGAI NST EX POST FACTO
LAW6 WAS VIOLATED BY THE TRI AL
COURT"' S | NSTRUCTI ON TO THE JURY THAT
| T COULD WVEIGH AS AN AGGRAVATI NG
Cl RCUMSTANCE THE FACT THAT APPELLANT
WAS ON FELONY PROBATI ON, AND BY THE
TRIAL COURT'S FINDING OF TH'S
AGGRAVATI NG C RCUMSTANCE [N HER
ORDER SENTENCI NG APPELLANT TO DEATH.
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A. The May 30, 1996 Addition of Probationary Status
as an Aggr avati ng Factor

The charged offenses in this case were commtted on QOctober
20, 1995 and January 18, 1996. At the time of the offenses
Florida's death penalty statute provided, in pertinent part:

(5) Aggravating Circunstances, -
Aggravating circunstances shall be limted to
the foll ow ng:

(a) The capital felony was commtted by a
person under sentence of inprisonnment or
pl aced on community control.

Fla. Stat. 8921.141(5)(a).
The clearly established lawin this state, at the tine these
of fenses were commtted, was that aggravating circunstance (5)(a)

was not applicable to persons on probation. Peek v. State, 395 So.

2d 492, 499 (Fla. 1981); Ferquson v. State, 417 So. 2d 631, 636

(Fla. 1982); Bolender v. State, 422 So. 2d 833, 837038 (Fla. 1982).

After the offenses in the instant case occurred (seven nonths

after the Evans hom cide and four nonths after the Pugh hom cide),
the | egi slature anended the (5)(a) aggravating circunstance to add
the words "or on probation." Laws 1996, c. 96-290, 85, subsec.
(5), effective May 30, 1996. The | egislature subsequently revised
the (5)(a) aggravator again, effective OQctober 1, 1996, to specify
"felony probation" and that the defendant have been previously
convicted of a felony. Laws 1996, c. 96-302, 81, subsec. (5). For
pur poses of this ex post facto argunent, the operative date is My

30, 1996, because prior to that date probationary status (for a
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felony or otherwi se) was not a statutorily enunerated aggravating
factor; noreover, the decisions of this Court made it clear that
probationary status was not included wthin this aggravating

factor. Peek: Ferguson; Bol ender.

B. The Defense hjection, the Jury Instruction,
and the Trial Court's Finding

In the penalty phase of this trial, defense counsel objected
to the jury being instructed on the felony probation aggravating
circunstance, saying "That law wasn't in effect at the tinme of
these crines. It cane into effect later"” (T24/1555). The tria
j udge recogni zed that the defense was "maki ng an argunent on an ex

post facto law, and that would be preserved" (T24/1555). The

j udge, however, was of the viewthat "aggravating factors -- are as
they are at the tinme of sentencing, and not what they were at the
time of the conm ssion of the offense or otherw se" (T24/1555).
Consequently, the judge, noting again that "your record is
preserved s to whether or not ex post facto shouldn't be applied",
said she would give the instruction (T24/1556)
Subsequently, the judge instructed the jury on only three
aggravating factors, one of which was:
Nunber one, the crine for which Janes
Randal | is to be sentenced was comm tted while
he had previously been convicted of a felony

and was on fel ony probation.

(T24/ 1604)
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The trial judge also found this as an aggravating factor in
her order sentencing appellant to death (R9/1397-98; see R13/1749-

50). She relied on Trotter v. State, 690 So. 2d 1234 (Fla. 1996)

to support her conclusion that it was proper to use aggravating
factors that did not exist at the tinme the crinme was comm tted but
did exist at the tinme of the penalty proceeding (R9/1397).
Hedgi ng, she added "Because of the possible | egal ramfications of
applying this factor in violation of the ex post facto |aws of
Florida, this Court will not give this aggravating factor the great
wei ght she m ght otherwse give it, but only noderate weight"
(R9/1397-98, 13/1750). [Not to suggest that it would have cured or
obviated the error in any event, but note that the trial court's

instruction to the jury on this aggravator did not contain any

cautionary advice to give it |less weight because it mght be
unconstitutional. Under Florida' s capital sentencing procedure,
the jury is the co-sentencer and the trial court nust give its
penal ty recomrendati on great weight. Wen the jury is instructed

that it can consider and weigh a legally invalid (as opposed to a

factually unsupported) aggravating factor, the weighing of that
factor violates the Ei ghth Anendnent, and taints both the jury's
penalty verdict and the sentence ultimately inposed by the judge.

See Sochor v. Florida, 504 US. 527, 538 (1992); Espinosa V.

Florida, 505 U S. 1079, 1081-82 (1992); Jackson v. State, 648 So.

2d 85, 90 (Fla. 1994)].
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C. The Instruction on and the Finding of the Fel ony Probation
Agqgr avating Factor Violated the Ex Post Facto O auses
of the United States and Florida Constitutions

Under Florida | aw, aggravating circunstances:

actually define those crines . . . to which
the death penalty is applicable in the absence
of mtigating circunstances. As such, they

must be proved beyond a reasonable doubt
bef ore being considered by judge or jury.

State v. Dixon, 283 So. 2d 1, 9 (Fla. 1973).

In Vaught v. State, 410 So. 2d 147, 149 (Fla. 1982), this

Court reiterated:

We find that the provisions of section 921. 141
are matters of substantive |lawinsofar as they
define those capital felonies which the
| egislature finds deserving of the death
penal ty.

The aggravating factors are strictly limted to those enunerated in

the statute. Kornondy v. State, 703 So. 2d 454, 463; (Fla. 1997);

Geralds v. State, 601 So. 2d 1157, 1162 (Fla. 1992); Mller v.

State, 373 So. 2d 882, 885 (Fla. 1979). (Quoting from El |l edge V.

State, 346 So. 2d 998, 1003 (Fla. 1997), this Court wote in
Mller:
W nmust guard against any unauthorized
aggravating factor going into the equation
which mght tip the scales of the weighing
process in favor of death
373 So. 2d at 885.

See also Kornondy v. State, 703 So. 2d at 463 ("turning of a

blind eye to the flagrant use of nonstatutory aggravation
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j eopardi zes the very constitutionality of our death penalty
statute").

Article I, section 10 of the Florida Constitution and Article
|, section 10 of the United States Constitution prohibit ex post

facto laws. In State v. Hootman, 709 So. 2d 1357 (Fla. 1998), this

Court recently "approve[d] the ruling of the trial court that an
aggravating factor enacted into law after the conm ssion of a
capital crime may not be considered in the sentencing of a
defendant” 709 So. 2d at 1358. The Hootnman Court wote:

Recently, the Supreme Court of the United
States in Lynce v. Mathis, 519 U S. 433, 117
S. &. 891, 137 L. Ed. 2d 63 (1997), held that
for alaw to "fall wthin the ex post facto
prohibition, [it] nust be retrospective --
that is it must apply to events occurring
before its enactnent’ -- and it " nust
di sadvantage the offender affected by it' by
altering the definition of crimnal conduct or
i ncreasing the punishnent for the crinme." |d.
at _, 117 S C. at 895, (citations
omtted); accord Mller v. Florida, 482 U S
423, 430, 107 S. C. 2446, 2451, 96 L. Ed. 2d
351 (1987); Weaver v. Graham 450 U. S. 24, 101
S. C. 960, 67 L. Ed. 2d 17 (1981); Britt v.
Chiles, 704 So. 2d 1046 (Fla. 1997); cf.
Dugger v. WIllianms, 593 So. 2d 180, 181 (Fl a.
1991) (holding that a law violates ex post
facto prohibition where it is retrospective in
ef fect and "di m ni shes a subst anti al
substantive right the party woul d have enjoyed
under the law existing at the time of the
all eged offense”). In other words, "[a] |aw
is retrospective if it ~changes the | egal
consequences of acts conpleted before its
effective date.'" Mller, 482 U S. at 430,
107 S. C. at 2451.
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The Hootnman opinion then discusses the decisions of the

Arizona Suprene Court in State v. Correll, 715 P. 2d 721 (Ari z.

1986), and the Arkansas Suprene Court in Bowen v. State, 911 S W

2d 555 (Ark. 1995), each of which held that the retrospective

application of a new aggravator would be an ex post facto | aw and

could not constitutionally be upheld. The statutory anmendnents to
the death penalty | aw were substantive rather than procedural, and
the defendant could be disadvantaged if the aggravator were to
apply against him See Hootnman, 709 So. 2d at 1359; Correll, 715
P. 2d at 73; Bowen, 911 S.W 2d at 563-64.

Returning to the Florida death penalty statute, the Hootnman
Court conti nued:

. . there is no doubt that application of
sectlon 921. 141(5)(m would be retroactive in
ef f ect since Hootman's alleged conduct
occurred before the statute was enacted. I t
i s equal ly apparent that section 921.141(5)(m
di sadvant ages Hoot man by altering t he
definition of the crimnal conduct that my
subject him to the death penalty and
i ncreasing the punishnment of a crine based
upon the new aggravator. Under section
921.141(5)(m, the State may proffer evidence
that "[t]he victimof the capital felony was
particul arly vul nerabl e due to advanced age or
disability" in seeking the death penalty. See
§921. 141(5)(m, Fla. Stat. (1997). This Court
held in State v. Dixon, 283 So. 2d 1, 9 (Fla.

1973), "The aggravating circunstances :
actually define those crines . . . to mhlch
the death penalty is applicable.” |ndeed, the

severity of the death penalty and the rol e of
the judge and jury in considering the
prescribed aggravating circunstances nake
aggravating circunstances a critical part of
t he substantive |law of capital cases. Before
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the | eqi sl ature enacted section 921.141(5)(m
advanced age of the victimhad not been part
of any of the previously enunerated factors.
I n _enacting section 921.141(5)(m_, therefore,
the leqgislature altered the substantive | aw by
adding an_ entirely new aggravator to be
considered in determning whether to inpose
t he death penalty.

709 So. 2d at 1360.

In the instant <case, just as in Hootman, before the
| egi slature anmended 8921.141(5)(a) effective My 30, 1996,
probati onary status had not been part of any enunerated aggravating
factor. Moreover, there was caselaw fromthis Court directly on

point for at least fifteen years prior to the 1996 anendnent that

made it clear that probationary status was not an aggravator and
was not included wthin the definition of "under sentence of

i nprisonment™ in subsection (5)(a). Contrast Trotter v. State, 690

So. 2d 1234, 1237 (Fla. 1996). The | egislature's addition of
probationary status as an aggravating factor, when for decades it

had been prohibited from being used as an aggravating factor, was

a 180-degree change in the law, not a nere "refinenment". The
reasoni ng i n Hotman applies with full force, and the retrospective
application of the "felony probation"” aggravator violates the

constitutional prohibition against ex post facto | aws.

The case relied upon by the trial court, Trotter v. State, 690

So. 2d 1234 (Fla. 1996) [referred to hereafter as Trotter I1] is
pl ai nl'y di stingui shabl e, but appellant al so submts that Trotter II

was wongly decided as a matter of state and federal constitutional
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law, and this Court should reconsider that decision in |ight of
Hoot man (as wel |l as the opinions fromother jurisdictions di scussed
i n Hoot man). Appel | ant suggests that the concurring opinion of

Justice Kogan in Ellis v. State, 622 So. 2d 991, 1002 (Fla. 1993)

and the dissenting opinion of Justice Anstead, joined by Justice
Kogan, in Trotter Il are consistent wwth the ex post facto anal ysis
in Hotman and in United States Suprene Court decisions such as

Weaver v. Graham 450 U.S. 24 (1981) and Mller v. Florida, 482

U S 423 (1987), and correctly state the applicable | aw

Even assum ng arguendo that Trotter Il was not inplicitly
overrul ed by Hootman, it is inapplicable to the instant case. As
previously discussed, the addition of probationary status as an
aggravator was a 180-degree change in the |aw. For vyears it
clearly wasn't an aggravator; then -- as of May 30, 1996 by act of
the legislature -- it was one. The community control aggravator at
issue in the two Trotter decisions had a very different history.

In Trotter v. State, 576 So. 2d 691 (Fla. 1990) [Trotter 1], this

Court had held that comunity control status or violation could not
be considered as an aggravating circunstance under subsection
(5 (a), and remanded for resentencing. | mredi ately after the
deci sion on appeal but before the resentencing took place, the
| egi slature anended subsection (5)(a) to enconpass comrunity

control. This aggravator was applied to Trotter on resentencing.
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In concluding, in Trotter's second appeal, that this did not

viol ate ex post facto provisions, this Court wote:

Trotter clains -- as he did in his original
appeal -- that the trial court erred in
finding that community  control IS an
aggravating circunstance. W agreed wth

Trotter originally, but in light of subsequent
| egi sl ation making clear legislative intent,
we now di sagree. At the tine of Trotter's
initial appeal, the capital sentencing statute
was anbigquous -- it failed to nention
community control specifically, speaki ng
i nstead of "sentence of inprisonnment” broadly:
(5) AGGRAVATI NG Cl RCUMSTANCES. - -
Aggravating circunstances shall [include]
the fol |l ow ng:

(a) The capital felony was commtted
by a person under sentence of inprisonnent.
§921.141, Fla. Stat. (1985).

Al though the phrase "under sentence of
i nprisonnment” was read by two nenbers of this
Court in Trotter as enbracing comrunity
control, the mmpjority felt conpelled under
traditional rules of statutory constructionto
give the phrase a strict construction

Trotter Il, 690 So. 2d at 1236 (footnote omtted).

Crucial to the decision in Trotter Il was the fact that
i medi ately followng the decision in Trotter I, "the legislature
-- inits next regul ar session -- anended section 921.141(5)(a) to
specifically address comunity control. . . " 690 So. 2d at 1237.

Under these unusual circunmstances, this Court concl uded:

Cust odi al restraint has served in

aggravation in Florida since the "sentence of

i nprisonnment” circunstance was created, and

enact nent of community control sinply extended

traditional custody to include "custody in the
comunity." See 8948.001, Fla. Stat. (1985).
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Use of community control as an aggravating
ci rcunstance thus constitutes a refinenent in
the "sentence of inprisonnent” factor, not a
substantive change in Florida's death penalty
I aw.

In light of the specificity and pronptness
of t he 1991 amendnent to section
921. 141(5)(a), and in view of our prior
caselaw giving retroactive application to
ot her aggravating circunstances effecting a
refinement in the law, reliance on Trotter
would result in manifest injustice to the
peopl e of Florida by perpetrating an anomal ous
and incorrect application of the capital
sentenci ng statute.

Trotter Il, 690 So. 2d at 1237.
Consequently, this Court receded fromits holding in Trotter

| on the use of community control as an aggravator, and noted that

"this renders Trotter's original trial error-free". 690 So. 2d at
1237. Inplicit inthis holding is the conclusion that, contrary to
the opinionin Trotter I, community control was always (or fromits

i nception) a formof custodial restraint wwthin the nmeani ng of the
"under sentence of inprisonnent” aggravator.

The probation aggravator in the instant case is unlike the
comunity control aggravator in Trotter in every significant
respect. First, there has never been any anbiguity in the statute
or in the caselaw -- until My 30, 1996 it was absolutely clear
t hat probationary status was not an aggravator. Second, probation

-- unlike community control -- is not a custodial restraint that
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can be likened to incarceration.? Third, there was no swft
| egi sl ative response to "clarify its intent"; this Court held as
early as 1981 that probation was not included in the (5)(a)
aggravator [Peek, 395 So. 2d at 499] and reiterated that hol ding

twce in 1982 [Ferguson; Bolender], while the anmendnent adding

probation as a new factor which can be considered in aggravation
was not adopted until 1996. Unlike Trotter, this was not a
"refinement” or aclarification of an arguably anbi guous provi si on;
it was a clearcut change in the substantive |aw which seriously
di sadvant aged appel |l ant when it was retrospectively applied to him
in the penalty proceedings in this case. Hootman. The protection

agai nst ex post facto laws guaranteed by the Florida and United

20 Fla. Stat. 8948.001(2) defines community control as:

a formof intensive, supervised custody in
the community, including surveillance on
weekends and hol i days, adm ni stered by
officers wwth restricted casel oads. Conmmunity
control is an individualized programin which
the freedom of an offender is restricted
wi t hin t he communi ty, honme, or
noninstitutional residential placenent and
specific sanctions are inposed and enforced.

On the other hand, probation is defined in Fla. Stat.
§948. 001(5) as:
a form of community supervision requiring
specified contacts with parole and probation

officers and other terns and conditions as
provided in s. 948. 03.
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States Constitutions was violated, thus allowng the jury to weigh

a legally invalid aggravating circunstance [see Sochor; Espinosa,;

Jackson] and conmpromsing the reliability of the penalty

pr oceedi ngs. See, e.g., Lockett v. Onio, 438 U S. 586 (1978);

Caldwell v. Mssissippi, 472 U S. 320 (1895) (recognizing that the

Ei ght h Amendnent requires a heightened degree of reliability in

capi tal sentencing).

D. The Trial Court's Instruction on Felony Probation
Al lowed the Jury to Wigh a Legally Invalid Agaravating
Factor, and Thus Viol ated the Ei ghth Anrendnent and Tai nt ed
the Jury's Penalty Verdict.

Under Florida' s death penalty law, the jury i s a co-sentencer.

Johnson v. Singletary, 612 So. 2d 575, 576 (Fla. 1993); see

Espinosa v. Florida, 505 U S. 1079 (1992). For this reason, the

Ei ghth Anmendnent's prohibition against weighing an invalid

aggravating factor, see Sochor v. Florida, 504 U S 527 (1992),

applies not only to the judge but "applies with equal vigor to what

the jury actually weighs in its deliberations” Johnson v.

Singl etary, supra, 612 So. 2d at 576. |In Jackson v. State, 648 So.

2d 85, 90 (Fla. 1994), this Court held that where the
unconstitutionality of a jury instruction on an aggravating factor

has been properly preserved for review 2}

2. In the instant case, defense counsel objected to the
instruction on the ground that the probation aggravator was not in
effect at the tine of the crines, but cane into effect later; the

(continued. . .)
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As the [United States] Suprene Court expl ai ned
in [Sochor], while a jury is Ilikely to
di sregard an aggravating factor upon which it
has been properly instructed but which is
unsupported by the evidence, the jury is
"unlikely to disregard a theory flawed in
law." See also, Giffinv. United States, 502
US 46, 59, 112 S. . 466, 474, 116 L. Ed.
2d 371 (1991) ("When jurors have been | eft the
option of relying upon a legally inadequate
theory, there is no reason to think that their
own intelligence and experience wll save them
fromthat error.")

Simlarly, in Kearse v. State, 662 So. 2d 677, 686 (Fla.

1995), this Court wote:

As the United States Suprene Court noted in
Espinosa v. Florida, 505 U S. 1079, 1082, 112
S. C. 2926, 2929, 120 L. Ed. 2d 854 (1992),

"if a weighing State decides to place capital-
sentencing authority in tw actors rather than
one, neither actor nust be permtted to weigh
invalid aggravating circunstances.” \Wile a
jury is likely to disregard an aggravating
factor upon which it has been properly
instructed but which is unsupported by the
evidence, the jury is "unlikely to disregard a
theory flawed in law." Sochor v. Florida, 504
U S. 527, 538, 112 S. Ct. 2114, 2122, 119 L

Ed. 2d 326 (1992); Jackson, 648 So. 2d at 90.

In the instant case, the constitutional error in instructing
the jury on the probation aggravator, which was legally invalid
because that aggravating factor did not exist at the tinme of the
crinmes, enabled the jury to wei gh three aggravating factors instead

of two against the nonstatutory mtigators presented and argued by

21(...continued)
trial judge tw ce expressly recogni zed t hat t he defense's objection
was based on the prohibition against ex post facto | aws, and that
it was preserved (T24/1555-56).
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t he defense (see T24/1597-1602). It enabled the prosecutor, in his
penalty phase closing argunent, to |abel appellant as "the
probation violator and fugitive" (T24/1571), and to argue:

What are the aggravating factors on which
you'll be instructed?

The def endant was convicted of a fel ony and
on probation. And the judge will give you the
exact | anguage. But again, that's proven
beyond a reasonable doubt. The defense
conceded and argued to you, he was a probation
violator, and the judgnents and sentences are
in the record. He was convicted of four
f el oni es. Rape, two aggravated rapes; a
ki dnapping on his then-wfe, now ex-wfe,
Li nda G-raham sentenced to five to seven years
in the State penitentiary; was released,
placed on an eight-to-ten year probation,
which required a psychiatric treatnment as a
condition of it.

And within days of release fromprison, he
fled. And within two weeks, the warrants had
been i ssued.

Now, why is this an aggravating factor, and
why should it be entitled to weight in your
consideration today? Wll, | suggest to you,
when society identifies and is able to
identify soneone as a crimnal and attenpts,
through the legal neans available to it, to
control this behavior in the future, instead

of accepting those controls, instead of
attenpting to resolve his crimnal problens,
he scoffs at it. He flees. He ignores

society's attenpt to nmake him a |awful
citizen. And that's a factor of significance
in the debate today.

And you look at the judgnents and
sentences, if there is a watershed in the
escalating life of James Randall's crimnal
career, beginning with the offenses against
his ex-wife and culmnating after the bruta
assault on Terry Howard, for the mnurders of
Wendy Evans and Cynthia Pugh, it's that day
that he got out of prison, because he chose
not to go on probation, not to undergo the
psychiatric exam but to |eave and continue
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fueling his sadistic fantasy and sadistic
behavi or, which cul mMmnated in the nurders that
brings us all here this week. |[t's a factor
of significance. Society tried, society
failed, because of his decisions.

(T24/ 1572-73).

The state w Il undoubtedly argue that the evidence that
appel l ant was on probation in Mssachusetts and absconded from
supervi sion was i ntroduced by the defense in the guilt phase. This
is certainly true, but it was as a direct result of another harnfu
error -- the introduction of the (at best) anbiguous flight

evidence. See Merritt v. State, 523 So. 2d 573, 574 (Fla. 1988)

(defendant "was between a rock and a hard place once the court
erroneously admtted the evidence"; to rebut the state's inproper
inplication that he escaped to evade prosecution for the charged
mur der, defense counsel introduced testinony that he escaped while
being returned to Florida on unrel ated charges); see al so Evans v.
State, 692 So. 2d 966, 970 (Fla. 5th DCA 1997). Thus, one
consequence of the conbination of errors in the quilt-phase
adm ssion of the flight evidence and the penalty-phase ex post
facto violation was that the jury heard highly prejudicial evidence
and argunent which should not have been admtted in either phase.
The flight evidence error requires reversal for a new trial

[Merritt; Escobar v. State, 699 So. 2d 988, 994-97 (Fla. 1997)],

but it also resulted in harnful error affecting the penalty

determ nation. See, e.g., Castro v. State, 547 So. 2d 111, 115-16
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(Fla. 1989); Morton v. State, 689 So. 2d 259, 265 (Fla. 1997)(guilt

phase errors found harnful as to penalty).

Mor eover, even assum ng arqguendo that the flight evidence had
been adm ssible in the guilt phase, it would only be for the
pur pose of show ng consciousness of guilt of the charged crine.

Escobar, 699 So. 2d at 995; Straight v. State, 397 So. 2d 903, 908

(Fla. 1981). Once appellant was found guilty and the case entered
the penalty phase, his "consciousness of guilt” was no | onger at
issue. The fact that the defense introduced guilt-phase evidence
of appellant's Massachusetts probation warrant as an alternative
explanation for his flight does not open the door for the
prosecutor to argue as nonstatutory aggravation that appellant is
a "probation violator and fugitive"; that he "chose not to go on
probation"; that he scoffs and the |aw and flees; and that this is
an aggravating factor of significance and weight (T24/1571-73).

See Kornmondy v. State, 703 So. 2d 454, 463 (Fla. 1997), in which

this Court recognized that for evidence to be admssible in a
penal ty- phase proceeding it has to be directly related to a
specific statutory aggravating factor; "[o]therw se, our turning of
a blind eye to the flagrant use of nonstatutory aggravation
jeopardi zes the very constitutionality of our death penalty
statute".

In the instant case, the only aggravating factor to which the

evi dence and argunent concerni ng appel lant' s vi ol ati on of probation
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was relevant was the felony probation aggravator -- a legally
invalid aggravating factor because its use in this case viol ated
t he prohibition agai nst ex post facto |laws. The instruction which
allowed the jury to weigh this legally invalid aggravator viol ated
the Ei ghth Amendnment and tainted both the jury's penalty

recomendati on and the ensuing death sentence. Sochor; Espinosa;

Jackson; Kear se. Appel lant' s deat h sent ence cannot
constitutionally be carried out, and reversal for a new penalty
proceedi ng before another jury is necessary.

CONCLUSI ON.  Appel lant requests that this Court grant a new

trial, a new penalty proceedi ng, and/or reduce his convictions to
second degree nurder.
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