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PRELI M NARY STATEMENT

The state's brief will bereferred to as SB. Oher references

are as denoted in appellant's initial brief.

ARGUMENT

| SSUE |
THE TRIAL COURT ERRED IN ALLOW NG
THE PROSECUTI ON TO | NTRODUCE EVI -
DENCE OF DI SSIMLAR |INCIDENTS IN
VWH CH APPELLANT CHOKED HI S EX- W FE
AND H'S LIVE-IN d RLFRI END DURI NG
SEXUAL | NTERCOURSE, AND I N WHI CH HE
CHOKED HI S G RLFRI END AFTER A DOMVES-
TI C ARGUMENT.
As to the merits, appellant will rely on his initial brief.
As to the state's contention that defense counsel waived his
objection (SB32-34), the salient facts are as follows: In a
pretrial WIllians Rule hearing on February 19, 1997, the defense
argued extensi vely that the choking i ncidents involving appellant's
girlfriend Terry Jo Howard and his ex-wife Linda Gaham were
i nadm ssi ble and should be excluded (R6/977-81, 990-96). Wi | e
prohi biting any mention of kidnapping or rape, the trial judge

rul ed that the choking incidents, and the testinony that appell ant

obt ai ns sexual gratification fromchoking wonen, woul d be admtted



TABLE OF CI TATI ONS (conti nued)

into evidence (R6/983-84,996). On the norning of jury selection,
February 24, 1997 (in conducting a colloquy with appellant to
ensure that his waiver of the severance of the counts and the
cross-adm ssibility of the Evans and Pugh hom ci des was vol untary),
the judge recognized that as to the other itenms in the state's

Wllianms Rule notice, "Qoviously, M. Schwartzberg [defense

counsel] objects to those itens conmng in, and | understand that"

(T14/ 5). A witten order (dated March 14, 1997, nunc pro tunc to

February 24, 1997) was entered reaffirmng that the state woul d be
all owed to present evidence of the manual strangul ations of Terry
Howard and Linda Randall (Graham), as well as the testinony of
either David GO kemus or Dr. Wsley Profit regarding sexual
gratification (R8/1236-39).

The trial comenced, and on the norning of the third day of
trial, imedi ately before the state called the two wonen who woul d
testify about appell ant's penchant for choking his sexual partners,
def ense counsel again renewed his objection (T21/1002-11). The
argunent was focused on Linda Gaham |ikely under the assunption
that she was to be the next wi tness (see T21/1012), but during the
di scussion the prosecutor brought up Terry Jo Howard as wel|:

But what | believe [Ms. Graham s] testinony
will be -- and | have worked to -- through a

conbi nati on of sonewhat | eadi ng questions, and
trying to focus the inquiry, to try to conply

2



(T21/ 1005-

After

TABLE OF CI TATI ONS (conti nued)

with the Court's order, which | understood was
choki ng behavi or during sexual activity, or as
a prelude to sexual activity, was relevant to
establish notive in this case. And although
we were not to prove it up as WIllians Rul e of
a rape or a kidnapping, you were going to
allow evidence of force or violence that
occurred during the choking behavior, that
t hat was perm ssible. That was ny under st and-
ing of your ruling, as to Linda G aham

And of course, we've got simlar incidents
with Terry Howard, that you also ruled were
adm ssi bl e. And this is illustrative and
corroborati ve.

06) .

heari ng the argunent of both counsel, the trial court

adhered to her previous ruling:

(T21/ 1009)
Shor t

G aham was

And yes, | agree with you, this is prejudi-

cial. WIlianms Rule evidence generally is.
But again, as | told you, thisis a circum
stantial case. |'ve heard it. And once
again, | think that it is relevant. 1|t tends
to show, fromthe State's perspective, notive.
It tends to show identity. It tends to show
| ack of mnmistake or whatever that -- accident

or mstake. And so l'mgoing to let it in.

ly afterwards, the judge asked the prosecutor

i f Linda

first, and the prosecutor answered "No. | was going to

put on Terry Howard first, but . . ." (T20/1012). | medi atel y

t hereafter

-- without further objection -- the state called M.

Howard to the stand (T21/1013).



TABLE OF CI TATI ONS (conti nued)

Def ense counsel did everything that was required to preserve
this issue for appeal. The trial judge fully understood the nature
and grounds of the objection, and with that understanding, she
adhered to her prior ruling that the evidence of the prior choking
i ncidents was adm ssible. Further objection would have been

pointless and futile. See State v. Heathcote, 442 So. 2d 955 (Fl a.

1983); Wllianms v. State, 619 So. 2d 487, 492 (Fla. 1lst DCA 1993);

Thonpson v. State, 615 So. 2d 737, 744 (Fla. 1st DCA 1993); Howard

v. State, 616 So. 2d 484, 485 (Fla. 1st DCA 1993); Thomas v. State,

599 So. 2d 158, 159-61 n.1 (Fla. 1st DCA 1992); Johnson v. State,

537 So. 2d 117, 120 (Fla. 1st DCA 1988); Donaldson v. State, 369

So. 2d 691, 694 (Fla. 1st DCA 1979).

The purposes of the contenporaneous objection rule are to
apprise the trial judge of the error in time for her to avoid or
correct it, to permt intelligent reviewon appeal, and to prevent
sandbagging.* The purpose of requiring renewal at trial of an

unsuccessful pretrial notion in limne is to give the trial judge

! Castor v. State, 365 So. 2d 701, 703 (Fla. 1978); Thonmas v.
State, 419 So. 2d 634 (Fla. 1982); Spurlock v. State, 420 So. 2d
875 (Fla. 1982); State v. Heathcote, 442 So. 2d 955 (Fla. 1983);
State v. Rhoden, 448 So. 2d 1013, 1016 (Fla. 1984); WIllians v.
State, 619 So. 2d 487, 492 (Fla. 1st DCA 1993). See also Carr v.
State, 561 So. 2d 617, 619 (Fla. 5th DCA 1990) ("The purpose of
requi ri ng contenporaneous objection is to signify to the trial
court that there is an issue of law and to give notice as to its
nature and the terns of the issue").

4



TABLE OF CI TATI ONS (conti nued)

an opportunity to reconsider her ruling in light of the "shifting
sands" of the trial in progress.? Al of these objectives were

satisfied inthe instant case. As in Wllians v. State, supra, 619

So. 2d at 492, the trial judge expressly nade it clear before
admtting the evidence that she understood the nature and grounds
of the objection (T21/1009, see also T14/5). Immediately after the
j udge announced t hat she was going to adhere to her pretrial ruling
and admt the evidence of the prior choking incidents, the
prosecutor indicated that he was going to call M. Howard first
i nstead of Ms. Graham For defense counsel to repeat his objection
at that point -- when it had just been unequivocally overrul ed
seconds earlier -- would have been an exercise in futility and an
annoyance to the trial judge. Wen the legitimte purposes of the
cont enpor aneous objection rule are satisfied, the |aw does not
exalt form over substance or require useless acts. Heat hcot e;

Wllianms; Howard; Thomas; Johnson; Donal dson.

| SSUE 1 |

THE TRIAL COURT ERRED IN ALLOW NG
THE PROSECUTI ON TO | NTRODUCE EVI -
DENCE OF APPELLANT' S FLI GHT FROM THE

2 See State v. Zenobia, 614 So. 2d 1139 (Fla. 4th DCA 1993);
Donley v. State, 694 So. 2d 149 (Fla. 4th DCA 1997); Coffee v.
State, 699 So. 2d 299, 300 (Fla. 2d DCA 1997).

5
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PCLI CE VHEN THEY ATTEMPTED TO ARREST
H M ON THE OUTSTANDI NG MASSACHUSETTS
PROBATI ON WARRANT.

Appellant will rely on his initial brief as to this Point on

Appeal .

ISSUE 111

APPELLANT' S RI GHT TO A FUNDAMENTALLY
FAIR TRI AL WAS | RREPARABLY COVPRO
M SED WHEN, JUST PRI OR TO HAVI NG THE
PROSECUTOR READ TO PROSPECTI VE JU-
RORS THE LENGTHY LIST OF PGOSSIBLE
W TNESSES, THE TRI AL JUDGE MADE AN
EXTEMPORANEQUS COMVENT WHI CH COULD
ONLY HAVE BEEN TAKEN BY THE JURORS
AS MEANI NG THAT FOR EVERY W TNESS
THE STATE ACTUALLY CALLED AT TRI AL,
THERE WERE NUMEROUS OTHER UNCALLED
W TNESSES WHO COULD CORROBORATE THAT
PERSON' S TESTI MONY.

The state's main argunment seens to be that the prejudicial
effect of the judge's remark was cured by the standard jury
instructions (see SB59-61,63). It can reasonably be assuned that
the standard instructions were given in all of the nine cited
cases® in which comments of this nature necessitated reversal.

When the judge -- the domnant figure in the trial and the one

partici pant whose neutrality nust be beyond question -- tells the

8 See appellant's initial brief, p.71-72.
6



TABLE OF CI TATI ONS (conti nued)

jury panel that the state will call whatever anobunt of w tnesses
they feel is appropriate to prove their case beyond a reasonabl e
doubt, and "[t]hey won't parade in five wtnesses to repeat what
one witness can tell you", the clear nessages to the jurors are (1)
the judge knows there is nore evidence of guilt than what we w |
hear, and (2) for every witness the state calls, there are others
out there who would corroborate his or her testinony. The
prejudicial effect of such a statenment is so destructive of the
fairness of a trial that even rebuke or retraction, or a special

instruction to disregard it, cannot cure the harm  Thonpson v.

State, 318 So. 2d 549, 551 (Fla. 4th DCA 1975); WIllianson V.

State, 459 So. 2d 1125, 1128 (Fla. 3d DCA 1984). When the coment
is made not by the prosecutor (who is correctly perceived by the
jury as an advocate for one side), but by the judge herself, the
inmpact is that nuch worse. In Thonpson, 318 So. 2d at 551, the
appellate court held that the prosecutor's statenent to the jury
t hat he could have put on other police officers but he saw no need
to was highly inproper and prejudicial, and required reversal for
a new trial even in the absence of an objection bel ow
The rule is generally stated that:
whet her requested to or not, it is

thé duty of the trial judge to check
i nproper remarks of counsel to the
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jury, and by proper instructions to renove
any
prejudicial effect such remarks may have
creat ed. A judgnment will not be set
asi de because of the om ssion of the
judge to perform his duty in the
matter
unl ess objected to at the proper tine.
This rule is, however, subject to the
exception that if the inproper remarks
are of such character that neither re-
buke nor retraction may entirely destroy
their sinister influence, in such event,
a new trial should be awarded regardl ess
of the want of objection or exception."
Carlile v. State, 129 Fla. 860, 176 So.
2d 862, 864 (1937).

Accord, WIlson v. State, 294 So. 2d 327
(Fla. 1974); Grant v. State, 194 So. 2d 612
(Fla. 1967); Pait v. State, 143 Fla. 28, 196
So. 596, 600 (1940). W believe the prosecu-
tors remarks in this case to have been so
prejudicial to the rights of the accused and
unsusceptible to eradication by rebuke or
retraction as to necessitate the reversal of
appel lant's conviction for the award of a new
trial.

In the instant case, it was the judge herself who, however
i nadvertently, told the jury that the state had nore evi dence of
guilt than it would need to present. That statenent was so
prejudicial that it could not have been cured by rebuke or

retraction; ipso facto it was not cured by the standard jury

i nstructi ons.

| SSUE |V
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APPELLANT' S CONVI CTI ONS SHOULD BE
REDUCED TO SECOND DEGREE MURDER, AND
H S DEATH SENTENCES VACATED, BECAUSE
THE Cl RCUMSTANTI AL EVI DENCE, WHI LE
SUFFI CI ENT TO PROVE THAT THE KI LL-
I NGS WERE UNLAWFUL, | S | NSUFFI ClI ENT
TO PROVE THAT THEY WERE PREMED -
TATED.

Appellant will rely on his initial brief as to this Point on

Appeal .
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| SSUE V

THE STATE AND FEDERAL CONSTI TUTI ONAL
PROHI BI TI ON AGAI NST EX POST FACTO
LAW6 WAS VIOLATED BY THE TRI AL
COURT" S | NSTRUCTI ON TO THE JURY THAT
| T COULD WVEIGH AS AN AGGRAVATI NG
Cl RCUMSTANCE THE FACT THAT APPELLANT
WAS ON FELONY PROBATI ON, AND BY THE
TRI AL COURT"' S FI NDI NG OF THI S AGGRA-
VATI NG Cl RCUMSTANCE IN HER ORDER
SENTENCI NG APPELLANT TO DEATH.

The state's suggestion that the | egi sl ature's 1996 adopti on of
felony probation as an aggravating circunstance is a "nere
refinement" (SB84) in the lawis wong. The inclusion of proba-
tionary status within the (5)(a) aggravator was a 180-degree change
inthe law Fromthe early 1980s until My 30, 1996, the | aw of
this state was absolutely clear that this aggravator was not

applicable to persons on probation. Peek v. State, 395 So. 2d 492,

499 (Fla. 1981); Ferquson v. State, 417 So. 2d 631, 636 (Fla.

1982); Bolender v. State, 422 So. 2d 833, 837-38 (Fla. 1982)

Unlike the situation in Trotter 4 there was never any anbiguity,
and no swft legislative response to "clarify its intent." The
| egi slature sinply decided to change the existing substantive | aw,
effective May 30, 1996. The legislature, of course, can do that.

VWat the state cannot do is apply the new law retroactively to

4 Trotter v. State, 576 So. 2d 691 (Fla. 1990) [Trotter 1]
and Trotter v. State, 690 So. 2d 1234 (Fla. 1996) [Trotter 11].

10



TABLE OF CI TATI ONS (conti nued)

of fenses conmtted before its effective date. That is the essence
of the state and federal constitutional protection against ex post
facto | aws.

The fact that the trial judge had an idea she m ght be
violating this constitutional principle, and therefore assigned the
invalid aggravator noderate wei ght instead of great weight, does
not render the error "harm ess" (see SB 85). It was a thunb on the
scale in her decision to inpose the death penalty, and it is sheer
sel f-serving speculation for the state to say it nade no differ-

ence. See Elledge v. State, 346 So. 2d 998, 1003 (Fla. 1997), in

which this Court said:

Wul d the result of the wei ghing process by
both the jury and the judge have been differ-
ent had the inperm ssible aggravating factor
not been present? W cannot know. Since we
cannot know and since a man's life is at
stake, we are conpelled to return this case to
the trial court for a new sentencing trial at
which the factor of the Gaffney nurder shal
not be consi dered.

See also Fitzpatrick v. State, 527 So. 2d 809, 811 (Fla. 1988)

(recognizing that a "high degree of certainty in procedural
fairness as well as substantive proportionality nust be maintai ned
inorder toinsure that the death penalty is adm ni st ered evenhand-
edly." Moreover, the trial court's constitutional error affected

not only her sentencing decision but also the jury's crucial penal -

11
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The Ei ghth Anmendnent's prohibition against

wei ghing invalid aggravating factors applies equally to the jury

and the judge (co-sentencers under Florida |law). See Sochor v.

Florida, 504 U.S. 527 (1992); Espinosa v. Florida, 505

u S 1079

(1992); Johnson v. Singletary, 612 So. 2d 575, 576 (Fla. 1993). 1In

Kearse V.

State, 662 So. 2d 677, 786 (Fla. 1995), this Court said:

As the United States Suprene Court noted in
Espinosa v. Florida, 505 U S. 1079, 1082, 112
S. C. 2926, 2929, 120 L. Ed. 2d 854 (1992),
"if a weighing State decides to place capital-
sentencing authority in two actors rather than
one, neither actor nust be permtted to weigh
invalid aggravating circunstances.” \Vile a
jury is likely to disregard an aggravating
factor upon which it has been properly in-
structed but which is unsupported by the
evidence, the jury is "unlikely to disregard a
theory flawed in law." Sochor v. Florida, 504
U S. 527, 538, 112 S. C. 2114, 2122, 119 L

Ed. 2d 326 (1992); Jackson, 648 So. 2d at 90.

In Jackson v. State, 648 So. 2d 85, 90 (Fla. 1994),

W ot e:

As the [United States] Supreme Court expl ai ned
in [Sochor], while a jury is likely to disre-
gard an aggravating factor upon which it has
been properly instructed but which is unsup-
ported by the evidence, the jury is "unlikely
to disregard a theory flawed in law." See
also, Giffin v. United States, 502 U S. 46,
59, 112 S. . 466, 474, 116 L. Ed. 2d 371
(1991) ("When jurors have been | eft the option
of relying upon a legally inadequate theory,
there is no reason to think that their own
intelligence and experience wll save them
fromthat error.")

12
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In the instant case, the jury was instructed that it could
find and wei gh as an aggravating circunstance that appell ant was on
felony probation. The prosecutor -- |abeling appellant as "the
probation violator and fugitive" -- argued forcefully to the jury
that this was an aggravating factor of significance (T24/1572-73)
(see appellant's initial brief, p. 97-98). 1In contrast to the way

the trial judge tried to snoboth the edges off the ex post facto

problemin her sentencing order, the jury of course could not be
instructed to give the aggravator only "noderate wei ght" because it
m ght be unconstitutional . Quite sinply, the jurors were permtted
to return a death verdict based in substantial part on constitu-
tionally invalid considerations, and nothing in their own intelli-
gence or experience could save themfromthat error

The state's accusation that defense counsel engaged in a
"gotcha maneuver" because he conceded the applicability of the
probation aggravator in his penalty phase argunent to the jury is
not only wong, it is itself a "gotcha maneuver" (see SB84-85).
Prior to closing argunents defense counsel objected to the jury

being instructed on the probation aggravator, and the judge tw ce

explicitly recognized that the defense's ex post facto objection

was preserved (T24/1555-56). Once the objection was overrul ed,

what was defense counsel supposed to do? Argue that appellant

13
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wasn't on probation, when the evidence clearly established that he
was? Argue the ex post facto clause to the jury? Qoviously, that
woul d have been i nproper and counterproductive. Realistically the
only thing defense counsel could do at that point was abide by the
trial court's ruling and try as best he could to aneliorate its
harnful effect.

As for the state's contention that it was the defense in the
guilt phase who inforned the jury that appellant was a probation
violator and fugitive, that sinply illustrates the extrenely
prejudicial effect of the trial court's erroneous adm ssion of
anbi guous flight evidence [lssue I|1]. The jury should not have
known -- and the defense did not want the jury to know -- in either
phase of the trial that appellant was a fugitive fromMassachusetts
wth a probation violation warrant; it was irrelevant to the
charged crinme and irrelevant to any valid aggravating factor.
However, once the trial court allowed the state over objection to
i ntroduce the flight evidence, defense counsel had no real choice
inthe matter because, absent the expl anation that appel |l ant feared
being returned to prison in his home state, the jury would infer
that appellant's flight nust have been notivated by Oficers
Quinlan and Klein's non-accusatory questioning concerning the

murders (see 6/ 1003-04). This putting the accused between a rock

14
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and a hard place, where in order to rebut an insupportable
i nference of consciousness of guilt of the charged crine, he has to
introduce irrelevant and prejudicial evidence of an uncharged
crime, is one of the main reasons why the adm ssion of anbi guous

flight evidence is harnful and reversible error. Merritt v. State,

523 So. 2d 573, 574 (Fla. 1988); Evans v. State, 692 So. 2d 966,

969-70 (Fla. 5th DCA 1997).

One | ast point should be nade as to the nmerits of the ex post
facto issue. The state has argued that "the correctness of the
lower court's action is fortified by this Court's action in

pronmul gating Standard Jury Instructions in Crimnal Cases--No. 96-

1, 690 So. 2d 1263 (Fla. No. 89,053, March 6, 1997), wherein this
Court ordered that these newinstructions wll be effective on the
date this opinion is filed " (SB82-83). The state conveniently
omts the imedi ately precedi ng sentence, which states:

. . . [We express no opinion on the

correctness of these instructions and rem nd

all interested parties that this approval

forecl oses neither requesting additional or

alternative instructions nor contesting the

| egal correctness of the new instructions.

See also Yohn v. State, 476 so. 2d 123, 126-27 (Fla. 1985),

and In the Vatter of the Use by the Trial Courts of the Standard

Jury Instructions in Crimnal Cases, 431 So. 2d 594, 598, nodified

431 So. 2d 599 (Fla. 1981) (no approval of any set of standard
instructions "could relieve the trial judge of his responsibility
under the law to charge the jury properly and correctly in each

case as it cones before hinl). Since the standard jury instruc-

15



tions are not substantive law, and are not even entitled to a
presunption of correctness, it follows that they do not supersede
protections guaranteed by the Florida and United States Constitu-
tions. The issue of whether all or any of the newer aggravating
factors may or may not be applied to crinmes conmtted before those
aggravators were enacted was not before the Commttee when it
drafted the standard instructions nor before this Court when it
approved them The ex post facto i ssue was not briefed or argued,
and no litigant had a life or liberty interest at stake. That is
why the issues of substantive constitutional law remain to be

deci ded on appeal, in an actual case |ike this one.
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