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PRELIMINARY STATEMENT

Respondent was the defendant in the trial court. He was the appellant in the District Court

of Appeal, and he will be referred to by name and as respondent in this brief.

The record on appeal is not consecutively numbered. References to the record proper, the

pleadings and orders will be by the symbol “R-”  followed by the appropriate page number in

parentheses.

References to the transcript of testimony will be by the symbol “Tr-”  followed by the

appropriate page number in parenthesis.



r .

STATEMENT OF THE CASE

The opinion of the District Court of Appeal set forth the facts, issues and law which the

Petitioner seeks to have reviewed. The history and facts of the case are properly found therein.

Conflict was certified only to the extent of possible conflict. The Court below noted

differences in the stated facts, though sparse, of the cited case and the facts of the decision below.

A timely notice of review was filed by the Petitioner, but jurisdiction based upon express and

direct conflict is disputed by Respondent as explained below.
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STATEMENT OF THE FACTS

The District Court of Appeal set forth the facts in the decision below, which should be the

basis upon which the Court determines the issue of jurisdiction and upon which any ruling on the

merits, if the Court determines a real and direct conflict to exist, is made.



MARY OF ARGUMENT

The entry into the private dwelling house by a policeman looking for evidence of a crime

should not depend upon the security of the doors, windows or locks to the structure. The entry by

the officer in this case was neither consensual nor was it supported by probable cause or legal

authority in the form of a warrant.

Entrance was made into a “rooming house” where multiple separate private residential

quarters are contained and a view obtained into a shared common area within the interior of the

dwelling house. This view was neither open nor authorized. The officer could not enter and roam

the hallways of this dwelling building any more than an officer could enter into and roam the

hallways of a large mansion where several separate persons or families may be occupying rooms or

suites.

Such entry is neither authorized by the cases nor is there conflict on this question. The

decision referred to by the court below as possibly being in conflict does not involve the interior of

a dwelling structure. The decision upon which conflict jurisdiction was posed concerned entry by

offricers  onto an exterior common access area of a multiple apartment complex. These are essential

and material differences. An outside area surrounding, and among, an apartment complex or

condominium structure is not a shared dwelling area.

The interior of the private residential structure in this case was a private shared dwelling area

used by the tenants but not a public open area. These differences defeat any conflict jurisdiction to

review the decision. The Court should dismiss petition for review.

On the merits, the decision below is consistent with the protection afforded by the

constitution as explained in the cases that have interpreted the privacy protections of the Fourth

“4”



Amendment The Court, if it ultimately reviews the issue on the merits, should agree that the

intrusion into the private living areas of this rooming house, without consent or warrant, is

inconsistent with a reasonable search and seizure under the Fourth Amendment, The decisions,

contained in the decision below, and cited below, apply the same privacy protections of the Fourth

Amendment to a poor person’s residential area even though not secured by locks and grand barriers.

The privacy interests of the residents of this rooming house does not depend upon the state of repair

of the doors or locks, it depends upon the privacy concerns the constitution places in dwelling areas,

and the common use by the residents of several of those areas within does not equate the shared

kitchen or hallways with open areas surrounding an apartment complex. The decision below should

be approved on the merits as consistent with prior decisions interpreting Fourth Amendment

protections.

-5-



ARGUMENT.

JURISDICTION

The Court lacks jurisdiction to review the decision below because the conflict is non-existent

due to material differences in the facts of this case and State v. Bati&,  524 So. 2d 481 (Fla. 3d DCA

1988),  the case upon which the certification of possible conflict was based. &&$a  concerned entry

by officers onto the outside common access areas to an apartment complex, not the interior

residential areas of a shared dwelling house.

The present caSe involves interior common areas designated for use by the occupants of the

residential structure for routine living activities within the dwelling. These shared activities included

use of a kitchen and the hallways necessary for the occupants to traverse between their individual

bedrooms and the shared kitchen area.

These factual differences distinguish the two decisions thus express and direct conflict of

decision does not exist.

This Court has jurisdiction under Article V, section 3, Fla. Const., only where differing rules

of law are applied to the same or materially similar facts, Florida Power & T,iPht  Co. v. Bell, 113

So.2d  697 (Fla. 1959); Ford l&&Co.  v, Kikis, 401 So.2d  1341, 1342 (Fla. 1981).

The conflict that the court below stated might exist evaporates when decisions are examined

for identity of material facts. The decision in ]Batista  concerned egress upon the common areas of

an apartment complex. There were no facts in Bat&  to infer that the officers traversed into

commonly shared residential interior areas in that case.

The decision below involved the entry into a private residential building. The fact that

individual private living areas were intermixed with mutually shared areas within the dwelling house

-6-



does not alter the character of the dwelling house as reserved for the residents within the building

and where they each retained a reasonable expectation of the type of privacy normally accorded to

residential areas,

There is no direct or express conflict due to these factual differences. The Court lacks

jurisdiction to review the decision below on the basis of express and direct conflict, whether certified

or not. There was no certification of an issue as being of great public importance. Thus, no

jurisdictional basis exists on the basis of conflict of decisions for the Court to grant the Petitioner

a second review in this case. The Court should dismiss the petition for review.

THE MERITS

The decision below sets forth the pertinent facts, and based upon those facts the entry by an

officer to seek evidence of reported criminal activity within the residential area of the dwelling house

must be disapproved because the officer was neither armed with a judicially approved warrant nor

acting with consent to enter by someone authorized to give consent.

The officer entered to seek evidence of drug usage, reported by an informant of unknown

reliability. The residential building was one where drug usage had previously been known to take

place. This knowledge of prior drug usage within the structure cannot supplant the necessity for a

lawful authority to enter. If a dwelling could be entered by an officer based upon such suspicion,

the privacy protections of the Fourth Amendment accorded to dwellings would be obviated by bare

suspicion when the persons lacked sufficient locks and barriers to keep the police from gaining entry.

It is not locks and barriers that the Fourth Amendment recognizes, Rather it is the character of the

structure as a dwelling that distinguishes a private from a public place.

The Court has previously recognized that it is not the security of the structure that vests a

-7-



private dwelling place with the protection of the Fourth Amendment. It is the nature of the structure

as a dwelling that serves to distinguish public from private places where expectations of privacy exist

to prevent unconsented entry by police officers seeking evidence of suspected criminal activity.

BeneGela  v. S&&,  160 So. 2d 706 (Fla. 1964),  and Dickens v. State, 58 So. 2d 775 (Fla. 1952),  both

quoted by the court below in its decision. As Benefield  noted, the poorest backwoods cabin may

enjoy, through constitutional proclamation, the same protection as the most securely locked and

highly protected residence. The nature of its use as a private residential dwelling distinguishes the

interior of this building from a public area such as the common outside walkways of a multiple unit

complex. The interior of the residential area, even though shared by tenants or residents, does not

deprecate this protection as the court below held, relying upon the decision of the Courts in United

,States v. Carrgix , 541 F. 2d 545 (6th Cir. 1976),  and McDonald,  335 U.  S. 451

(1948),  as well as relying upon decisions of this Court cited above.

The facts in this case show that the officer could observe the incriminating pipe only from

a position within the residence after he was standing in the hallway used by the tenants to go from

their individual bedrooms to the kitchen area that was shared by them. This is no different from the

use of a common living room area or a shared bath, neither of which would be public merely because

they may be jointly shared between multiple tenants within a residential structure, The officer could

no more wander along the baliways  of this residential multifamily house than he could sit down in

the kitchen or living room at will without consent. The hallways are within the common living area

and not outside public access areas.

This is the crucial distinction between the decision below and the decision of the court in

State v. Batista, supra,  where the open common access areas were held not to be part of the private

-8-



dwelling areas of the multi-unit apartment complex in that case, There is not a common factual base

upon which to apply the holding from Batista to these facts even if the Court were to find  that the

decisions have sufficient tension between them to justify the Court in exercise its conflict juris-

diction.

The decision below, well reasoned and supported by accepted authorities, is correct in its

protection of the poor among us in their private residential areas from the roaming of police officers

along the interior hallways of their private residences. Merely because the residents lack total

privacy within the dwelling to each have a private kitchen, and hallways within the dwelling are

necessary to traverse between their bedroom and their kitchen does not defeat the essential nature

of the interior hallways or kitchen as part of their private dwelling.

The Court, if it reaches the merits, should approve the decision below on its facts just as

Batista should be approved as applied to its particular facts. Neither decision is erroneous, or in

conflict, and the Court should either dismiss the invocation of its jurisdiction or rule that the decision

below is correct on its merits.

-9-



WHEREFORE, the Court should approve the decision below or dismiss due to lack of

jurisdiction,

Respectfully Submitted,

RICHARD L. JORANDBY
Public Defender
15th Judicial Circuit

\
Ld&zL+QL,-.

LOUIS G. CARRES
Assistant Public Defender
Attorney for
Criminal Justice Building
421 Third Street, 6th Floor
West Palm Beach, Florida 33401
(407) 355-7600
Florida Bar No. 114460

IFICATE OF SERVU

I HEREBY CERTIFY that a true copy hereof has been furnished by courier, to BARBRA

AMRON  WEISBERG, Assistant

West Palm Beach, Florida 33401, this

LOUIS G. CARRES
Assistant Public Defender
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l-N  THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT JANUARY TERM 1997

JOHNNY TITUS,

Appellant,

V.

visits. walked in the back door without any prior
announcement or permission and proceeded to the
kitchen on the first floor. There he saw defendant
placing a pipe into his pocket and the other person
smoking crack cocaine in a similar pipe. He
immediately arrested both.

STATE OF FLORIDA,

Appellee.

CASE NO. 96-3259

Opinion filed July 2, 1997

Appeal from the Circuit Court for the Nineteenth
Judicial Circuit. St. Lucie  County: Ben L. Bryan, Jr.
(for order denying suppression), and Larry Schack
(for plea and sentencing), Judges: L.T. Case No.
96-728 CFB.

Defendant moved to suppress the evidence. The
officer and both persons arrested4efendant  and a
Ms. Hudson-testified at the evident&uy  hearing.
Both of the persons arrested testified that they were
or had been residents of the rooming house. ’ The
testimony showed that it was a two-story house
surrounded by a fence, with entrances from the
street on the side and in the back. Ms. Hudson
testified that the back door has both a screen door
and wooden outer door which are left open during
the day, but the officer testified that on the  day in
question there were no doors on the back entrance.
only empty hinges.

Richard L. Jorandby, Public Defender, and Louis
G. Carres,  Assistant Public Defender, West Palm
Beach, for appellant.

Robert A. Butterworth.  Attorney General.
Tallahassee, and Bar-bra Amron  Weisberg, Assistant
Attorney General. West Palm Beach, for appellee.

FARMER. J.

Although not so framed by the  parties, the real
issue in this case is whether there is a “rooming
house” exception to the warrant requirement of the
Fourth Amendment to the United States
Constitution for police officers to enter and search
a kitchen  in such a residence. We think not and
reverse the  conviction in this ease.

Both floors are bisected by a corridor with rooms
on each side. The officer testified that one can stand
at either the front or rear entrance and see through
the opposite entrance of the building. The kitchen
is located at the back end on the ground floor on one
side of the corridor. The testimony was that the
interior of the kitchen could not be seen from the
threshold  or outside the rooming house, but it could
be seen from the corridor. The residents testified
that the  house is, effectually, private for the tenants
and their guests, and that the kitchen is availabIe  for
use only by the tenants. In fact.. some of the tenants
store personal belongings in the kitchen.

The facts are starkly simple. An officer  on routine
patrol in a residential s&ion of the city was stopped
by a citizen who told him that someone was
smoking narcotics in a nearby home. The  off~ccr.
who was familiar with the home from previous

Ms. Hudson testified that there were “4 or 5
people just off the street” in the kitchetrarea  that
day who were neither tenants nor guests. Neither
she nor anyone else testified that the house or
kitchen is open to the public generally. or that the
general public is permitted to enter the premises
without restraint. Both the officer and one of the

’ Ms. IA~dst~t~  testified that  she was tl visitor to the
morning  house  on the day in question hut that she had
fmmerly lived thcrc  and knew the c~wncr.



residents testified that  the tenants keep locks  on the
entrance to their individual rooms, but no one
testified that the absence of locked doors at the
entrances  was intended as an invitation to the public
to enter at will. The state stipulated that the officer
did not have probable cause to enter the premises.

During closing argument the court commented to
the prosecutor as follows:

“All right. now if he had no reason to go in the
house, then it seems to me that the only way the
search can be sustained is to determine that a
police officer  has the right. . . any time a police
offtcer  is riding down Ninth Street and wants to
go in the rooming house and look around, they
can.**

To this, the prosecutor responded  that “under this
fact situation, I think that an officer any time of the
day or night could walk through this open area, walk
through the back- and leave.” He then added.

“But just to distinguish the types of areas, my
position is he could walk through the common
areas of the building-it doesn’t have a locked
door on either side.”

In refusing to suppress the evidence, the court made
the  following findings of fact:

“One. that the defendant Johnny Titus was a
tenant or lessee in the rooming house: two that
[Ms.]  Hudson was an invited guest in the rooming
house: three that both of them had reasonable
expectations of privacy in the rooms in the
rooming house that were utilized for the sole and
exclusive USC of the lessee for that particular
room. I find that. as to the kitchen area, that it
was accessible from both the front door and the
back door  to not only the tenants or their invited
guests but to the persons who were neither tenants
nor invited guests. I fmd that there was no
secta-@  on the doors, as testified to by the offricer,
and as I believe corroborated by at least one of the
witnesses. one of the defendants. I find that Ms.
Hudson--I recall that Ms. Hudson testified thsre
were persons in the kitchen who were neither
invited guests nor tenants, and I fmd that’s further
evidence  that the rooming-the kitchen-was
accessible to persons. . . . I find,  therefore, that
the  officers  in this instance. as any other mcmbcr
of the public in the  area. apparently could have

come into the home. or come into the rooming
house into the common areas.”

The court thereupon found the paraphernalia in
plain view. The trial judge further explained that he
read Stute v.  Batistu.  524 So. 2d 48 I (Fla. 3d DCA
1988). cited by the prosecutor, to hold that no
resident of an unlocked, unsecured common or
shared area in an apartment building has a
reasonable expectation of privacy in such areas.

We begin with the principle that “[wlithout
question, the home is accorded the full range of
Fourth Amendment protections.” Lewis v. United
Stute.~.  385 U.S. 206,2  IO ( 1967). As&  the Supreme
Court also once explained:

“The Fourth Amendment, and the personal rights
which it secures, have a long history. At the very
core stands the right of a man to retreat into his
own home and there be free from unreasonable
governmental intrusion.”

Silvcrmon v. United States, 365 U.S. 505, 511
( 1961).2 The history of the home as a Fourth
Amendment object of punctilious protection was
thoroughly justified in the following:

“Resistance to these practic&  had established the
principle which was enacted into the fundamental
law in the 4th Amendment, that a man’s house
was his castle, and not to be invaded by any
general authority to search and seize his goods
and papers. . + . ‘The maxim that ‘every man’s
house is his castle’ is made a part of our
constitutional law in the clauses prohibiting
unreasonable searches and seizures, and has
always been looked upon as of high value to the
citizen. . . _ [N]o  man’s house can be forcibly
opened or he or his goods be carried away after it
has thus been forced, except in cases of felony:
and then the sheriff must be furnished with a

2 Just ice Harlan also succinctly said:  “[t]hus  a man’s
home is, for  most  purposes. a place where he expects
privacy. t .” Katz v. IJnitcd  States. 3x9  U.S. 347, 361
( 1967)  (Harlan, J.. concurring).

3 TIC  [Fourth] Amendment was in large part a
reaction to the general  warrants and warrantless  searches
that  had so alienated  the colonists  and had helped speed
the  mWkmcnt  Ibr  independence.” Cliiwcl v.  Cal:$mia,
395 II.!%  752,761 (1969).
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.
warrant. and take great  care lest hc commit a
trespass. This principle is jealously insisted
Iport.  . . .-

c c . . . It is not the breaking  of his doors and the
rummaging of his drawers that constitutes the
essence of the offense; but it is the invasion of his
indefeasible  right of personal security, personal
liberty,  and private property, where that right has
never been forfeited by his conviction of some
public offense.- it is the invasion of this sacred
right which underlies and constitutes the essence
of Lord Camden’s judgment. . . .’ The effect of
the 4th Amendment is to put the courts of the
United States and Federal officials, in the exercise
of their power and authority, under limitations and
restraints as to the exercise  of such power and
authority, and to forever secure the people, their
persons. houses.  papers.  and effects, against all
unreasonable searches and seizures under the
guise of law.”

Weeks  v. United States, 232 U.S. 383, 389-392
( 19 13).”  Moreover, as the Court reemphasized in
Chime1 v. Califomin, 395 U.S. 752 (1969):

“Even in the Agnello case the Court relied upon
the rule the ‘[blelief,  however well founded, that
an article sought is concealed in a dwelling house,
furnishes no justifcation for a search of that place
without a warrant. And such searches are held
unlawful notwithstanding facts unquestionably
showing probable cause..  269 U.S., at 33, 46
S.Ct.,  at 6. Clearly. the general requirement that

‘Judge  Frank .summ ed  up the core Fourth Amendment
protect ion for  the home thus:

“I believe that, under the [Fourth] Amendment, the
‘sanctity of a man‘s house and the privacies of life’ still
remain pmteeted  from the uninvited intrusion. . . A
man can s t i l l  control  a  small  par t  of  his  environment ,
his  hour.  he can retreat thence horn  outsiders,  secure
in the knowledge that  they cannot  get  a t  him without
disolx$ng the Qmstitution.  That is still a sizable hunk
of libtrcy-worth  protecting from encroachment. A
sane, decent  civi l ized society must  provide some such
oasis, some shelter corn public scrutiny. some
insulated enclosure, some enclave, some inviolate
place-which is a man’s castle.”

United Stnres  v. On Lee, I Y3 F. 2d 306, 3 15-3 16 (2nd
Cir. 1954)  celt  pr’~tte~I.  342 U.S. 94 I ( I952),  (Frank,
J. ,  dissenting).

a starch  warrant be obtained is not lightly to be
dispensed with. and ‘the burden is on those
seeking  [an] exemption [from the requirement] to
show the need for it . . . .“’

395 U.S. at 762 [citing Agneffo  v.  United States,
269 U.S. 20, 33 (1925): and United States v.
*Jeffem,  342 U.S. 48,5 1 (195 l)].  We note that in
the present case the state made no attempt to show
any need for the officer to make an immediate entry
because of some particular circumstance inside the ”
house. Rather, the sole basis for proceeding without
a warrant or seeking consent to go in seems to have
been the absence of doors or locks preventing the
officer’s entry.

In the present case, we deal with a rooming
house.5  Traditionally, that is a residence is which
tenants have individual rooms and share some
common spaces-whether a bath. a dining room or
as here a kitchen. The Supreme Court has directly
confronted a warrantless search of a rooming house
in McDonald v. United States, 335 U.S. 451
( 1948). There a police officer climbed into a
window in the landlady’s bedroom in a rooming
house and proceeded  to the second floor. From the
hallway, the oficer stood on a chair and peered into
the transom above the door to defendant’s rmrn and
saw gambling paraphernalia. As a result, the officer
entered the room and arrested the defendant. In
finding the r&t.ing  arrest illegal, as without a prior
warrant, the court said:

“We are not dealing with formalities. The
presence of a search warrant serves a high
function. Absent some grave emergency, the

s  The state argues that  the legislature treats  rooming
houses differently for purposes of search warrants.
Section 933.18(8),  Florida Statutes (I 99s)  (search
warrant may not be issued to search private, occupied
dwelling unless dwelling is used in part  for business
purpose such as  “hotel .  or  boardinghouse.  o r
]odginghouse”  [es.]). We can assume that the rooming
house in question fit?  within the statutory terms
“boardinghotxse  or lodginghouse.” By its clear terms,
however,  the statute applies only to search warrants,  and
the lack of a warrant is essentially the issue in the present
case. Indeed so far as the statute might conceivably be
applicable to the present case, it suggests that without the
warrant  police entry onto the premises is  unauthorized.

3



Fourth Amendment  has interposed  a magistrate
bctwcen  the citizen and the police. This was done
not to shield  criminals nor to make  the home a safe
haven for illegal activities. It was done so that an
objective mind might weigh the need to invade that
privacy in order to enforce the law. The right of
privacy was deemed too precious to entrust to the
discretion of those whose job is the delection  of
crime and the arrest of criminals. . . . And so the
Constitution requires a magistrate to pass on the
desires  of the police before they violate the privacy
of the home. We cannot be true to that
constitutional requirement and excuse the absence
of a search warrant without a showing by those who
sock  exemption from the constitutional mandate that
the  exigencies of the situation made that course
imperalivc.”
3 3 5  U.S. at 455-456. The McDonald court was
careful not to invalidate the arrest simply because
the officer  broke into the landlady’s room without
any consent or invitation to do so. The Court also
placed no weight on the fact that the officer  was in
a “common area”. the hallway, when he spied into
the transom and first saw evidence of a crime.

Justice Jackson added a further explanation in a
concurring opinion in McDonald:

“the officer in charge of the investigation took the
matter into his own hands. Hk  neither had nor
sought a search warrant or warrant  of arrest; he
did not then have knowledge of a crime sufficient,
even in his own opinion. to justify arrest, and he
did not even know that the suspect, McDonald,
was in the rooming house at the time.
Nevertheless. he forced open the window of the
landlady’s bedroom and climbed in. He
apparently was in plain clothes but showed his
badge to the frightened woman, brushed her aside
and then unlocked doors and admitted two other
officers. They then went to the hall outside the
room rented and occupied by defendant. The
officer in charge climbed on a chair and looked
through a transom. Seeing the defendant
McDonald engaged  in activity which he
considered  to be part of the  lottery procedure. he
arrested him and starched  the quarters. The
Govcmmcnt argued, and the  court below  held.
that since  the forced entry  into  the  building was

through the landlady’s window, in a room in which
the defendant as a tenant had no rights. no
objection to this mode of entry  or to the search
that followed was available to him.

“Doubtless a tenant’s quarters in a rooming or
apartment house are legally as well as practically
exposed to lawful approach by a good many
persons without his consent or control. Had  the
police been admitted as guests of another tenant
or had the approaches been thrown open by an
obliging landlady or doorman, they would have
been legally in the hallways. Like any other
stranger. they could then spy or eavesdrop on
others without being trespassers. If they peeped
through the keyhole or climbed on i chair or on
one another’s shoulders to look through the
transom, I should see no grounds on which the
defendant could complain. If in this manner they,
or any private citiz.z  saw a crime in the course of
commission, and arrest would be permissible.

LL It  seems to me that each tenant_af
building  while he has no ri&t to e&e  from the
common hallways those who aer  lawf-
have a personal and constitutionally orotecti
interest in the intetib and secmtv of the m

aewtil breaking  and entrv. ,7
le.s.1

335 U.S. 45 1,457458 (Jackson, J. concurrin&

We glean from McDonald and the foregoing
decisions an inflexible rule that, unless the case
involves a recognized exception to the warrant
requirement, the Fourth Amendment bars a police
officer from simply walking into a home and
searching for evidence of criminal conduct by its
inhabitants. Recurring to the Court’s explanation in
Chimel,  the mere fact that an officer is given
information by another citizen,’ “however well

6 Our recent  decision in State  v. Evans.  692 So. 2d 2 16
(Fla.  4 th  DCA 1997),  is  inapplicable.  That case involved
Lhr:  reliability of a tip t?om  a citizen-informant as a basis
tk  an inveskgatory  stop which led to an arrest  for drunk
driving at a drive-in restaurant. In the absence of
escqtional circumstances to dispense with the necessi ty
of a search warrant, the inherent reliability of
ci t izen-informants  provides no just i f icat ion to  dispense
with the necessity of  a warrant to search a house, any
more than prohablc  cause does.

4



founded.  that an article sought is conccalcd  in a
dwelling house. furnishes no justification for a
search of that place without a warrant.” 395 U.S. at
762. In other  words. cvcn  with probable cause to
believe  that a residence contains evidence of a
crime. the  rule is that a warrant  is required before
the police may enter without consent.

It is important to note that the state does not
assert, and there is no evidence to suggest, any
established  exception to the warrant requirement.
This is not a case involving motor vehicles.
Chambers  v.  Marr)ney,  399 U.S. 42 (1970)
(warrant not required for search of movable
vehicle). Nor do we confront exigent circumstances
such as. for esample,  the imminent and likely
destruction of evidence of a crime in progress.
Wnrden,  Md. Penitentiary v.  Hayden, 387 U.S. 294
(1967) (where police were informed that armed
robbery had taken place and that suspect had
entered certain house less than five minutes before
they reached it, offtcers  acted reasonably when they
entered house and began to search for man whose
description they had been given and for weapons
which he had used in robbery or might use against
them and neither entry  without warrant to search for
robber nor search for him without warrant was
invalid). Moreover, this is not a case of a search
incident to a lawful arrest. See Vale  v. Louisiana,
399 U.S. 30 (1970) (search of house incident to
lawful arrest not valid where arrest took place
outside house on steps before defendant could
enter). Finally, there is no suggestion of immediate
peril or harm to persons within. See generally 3
Wayne R LaFave,  SEARCH AND SEEURE,  (3rd ed.)
8  6S(d).

Since McDonald. several courts have addressed
the question whether there is Fourth Amendment
protection for the tenants of a rooming house when
the officer enters common areas without the consent
of a resident. In IJnited  States v. Carriger, 54 I F.
2d 545 (6th Cir. 1976),  where the  officer  slipped
into the building by holding a locked door open after
some workmen left the premises, the court
invalidated the arrest. saying:

“WC cannot agree with the district court that
McDonctld  may be distin@tished  upon the basis

5

that it proscribed a forcible entry into an
apartment building while the entry here was
peaceable. Whether the officer entered forcibly
through a landlady’s window or by guile through
a normally locked entrance door, there can be no
diffcrcnce  in the tenant’s subjective expectation of
privacy, and no difference in the degree of privacy
that the  Fourth Amendment protects. A tenant
expects other tenants and invited guests to enter in
the common areas of the building, but he does not
except trespassers.”

54 1 F. 2d at 55 1. A number of appellate courts
have agreed with the rationale of McDonald and
Corriger.  See, e.g.. Renrdon  v. Wroan,  8 11 F. 2d
1025 (7th Cir. 1987): IJnited St&es  v. Booth, 455
A. 2d I35  1 (D.C.App.  1983): People v. T&l,  64
III. App. 3rd 385 380 N. E. 2d 1169 (1978): Stare
v. Di Bnrtob.  276 So. 2d 291 (La. 1973): Garrison
v. Stctte.  28 Md. App. 257, 345 A. 2d 86 (1975):
People v. Beachman,  98 Mich.  App. 544,296 N.
W. 3d 305 (1980). On the other hand. the weight of
authority among the federal appellate courts has
rejected the Carriger analysis of McDonald.  See.
United Stores v. Nohara.  3 F. 3rd 1239 (9th Cir.
1993); IJnited States v. Barrios-Moriera, 872 F.
2d 12 (2nd Cir. 1989),  cert. denied. 493 U.S. 953
(1989); IJnited States v. Holland, 755 F. 26  253
(2nd Cir. 1985). cert. denied. 471 U.S. 1125
(1985): IJnited Stcttes  v. Luschen, 6 14 F. 2d 1164
(8th Cir. l980), cert. denied, 446 U.S. 939
(1980):Unired  Sates  v. Eisler,  567 F. 2d 814 (8th
Cir. 1977); see also I Wayne R. LaFave,  S EARCH
AND S EIZURE (3rd ed.) 0  2.3(b)  at 477-478.

Our state constitution requires that the right to be
free from unreasonable searches and seizures be
construed:

“in conformity with the 4th Amendment to the
United States Constitution, as interpreted by the
United States Supreme Court. Articles or
information obtained in violation of this right
shall not be admissible in evidence if such articles
or information would be inadmissible under
decisions of the United States Supreme Court
construing the 4th Amendment to the United
States Constitution.”

Art. I. $  12.  Fla. Const. (as amended 1982).
Moreover. a Florida District Court of Appeal takes



its dir&ion on matters of federal constitutional law
lirst from the United States Supreme  Court and, in
the absence of defmitive precedent from that Court,
from the Florida Supreme Court. See Sfufc  v.
Dwyllr,  332 So. 2d 333 (Fla. 1976) (the only federal
decisions binding upon the Florida state courts are
those of the United States Supreme Court): Board
of County Comm ‘rs v. Dexterhouse,  348 So. 2d
9 16 (Fla. 2nd DCA 1977) (same): Brown v.
Jachnville. 236 So. 2d 141 (Fla. 1st DCA 1970)
(“A decision of a Federal District Court. while
persuasive if well  reasoned, is not by any means
binding  on the courts of a state. The Supreme Court
of Florida is the apex of the judicial system of the
State  of Florida, and its decisions are binding upon
this court.“).

Our supreme court has been no less assiduous in
protecting the home from warrantless entry by
police. In Did-ens v. Stntr.  58 So. 2d 775 (Fla.
1952). our court flatly held:

“When an arresting  officer enters one’s back door
for the purpose of searching the premises and to
make an arrest without a search warrant he is little
more than a trespasser.”

Just a few years later, in Ben&M  v. State, 160 So.
2d 706 (Fla. 1964)  Justice Terre11  explained why
the constitution bars police officers from  simply
walking into a person’s home and searching for
evidence of a crime:

%rtering  one’s home without legal authority
and neglect to give the occupants notice have been
condemned by the law and the common custom of
this country and England from time immemorial.
It was condemned by the yearbooks of Edward IV.
before the discovery of this country by Columbus.
. . . William Pitt categorized a man’s home as his
castle. Paraphrasing one of his speeches in which
hc apostrophized the home, it was said in about
this fashion: The poorest pioneer in his log cabin
may bid defiance to the forces of the crown. It
may be located so far in the backwoods that the
sun rises this side  of it: it may be unsteady; the
roof may leak: the  wind may blow through it; the
cold may penetrate it and his dog may sleep
beneath the front  steps, but it is his castle that the
king may not enter and his men dare not cross the
threshold  without his permission.

Yhis  sentiment has moulded  our concept of the
home as one’s  castle as well as the law to protect
it. The law forbids the law enforcement officers
of the state or the United States to enter before
knocking at the door, giving his name and the
purpose of his call. There is nothing more
terrifying to the occupants than to be suddenly
conGontcd  in the  privacy of their home by a police
of&r decorated with guns and the insignia of his
office. This is why the law protects its entrance
so rigidly. The law so interpreted  is nothing more
than another expression of the moral emphasis
placed on liberty and the sanctity of the home in a
free country. Liberty without virtue is much like
a spirited  horse. apt to go berserk on slight
provocation if not restrained by a severe bit.”

160 So. 2d at 708-709. We read these state cases
to be entirely harmonious with the United States
Supreme Court decisions discussed.

Applying these principles to the present case,
especially as’applied  in McDonald. we hold that the
of&r’s  entry  into the back entrance and corridor of
this rooming house was improper in the absence of
either a search warrant or consent by one of the
occupants. The absence of locks or even doors on
the entrances does not change the character of the
building from a residence. Nor does the fact that
several unrelated people had their residences in one
building weaken its status as a house or dwelling.
The privacy of residential premises does not arise
from  the nature of the security devices employed to
keep unwanted intruders out. Rather, it derives
from the very  nature of the use as a
residence-whether the occupants be one or many.
related or unrelated The security of locks and doors
may be vital in a society where thugs and thieves
prey on the unwitting and unable, but the
importance of such security devices for personal
safety hardly makes them  a constitutional necessity
for purposes of search and seizure. Locks may
undeniably evidence an expectation of privacy in
another place where the expectation of privacy may
fairly and reasonably be open to question, but their
lack does not erode the high protection our
Constitution affords to those special places in which
people reside.

6
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Nor does the  presence  of visitors in the kitchen
change the character of the  building from a
widen=  into a public building. In the latter part of
the 20th century. kitchens have become places to
gather and converse with friends. neighbors and
acquaintances. That we may allow some neighbors
to wander in and out of our kitchens, however, does
not turn  them into public areas open to police. Nor
does the fact that this company was described as
being “from off the street” convert the kitchen into
a 19th century village commons. A gathering place
in one’s home is just that: a place within a home.
and it is cntitlcd  to the same protection as the home
itself. People may suffer some of their neighbors
into the kitchens within their homes without
connoting thereby any general invitation to the
police.

It is also indisputable that, even if this rooming
house lacked doors and locks, it was clearly
surrounded by a fence. That some people were
allowed to come inside the fence and into the kitchen
does not eliminate the fact of the fence. The
evidence was uncontradicted that the house was for
the tenants only and those  guests they either invited
or suffered. No consent for the state to enter at will
can bc  drawn from the mete  fact that the residents or
owners were too poor to afford secure doors and
locks on the entrances, or from the fact that the
officer could see through one entrance down the
corridor and out the other. The winds of subtropical
Florida may course through this home-which is
apparently as a matter of comfort or necessity open
to the air-but that scarcely means that the police
can do so as well.

For that reason. we think the trial judge read too
much into the testimony of Ms. Hudson regarding
the  presence of the visitors on the day in question.
We repeat: Ms. Hudson did not testify that none of
the other tenants-or even the owner-had given
any of them permission to be there at that time. The
fact that the premises were operated as a rooming
house does not justify a conclusion. from the mere
presence of this company who did not establish
explicit consent to be there. that the  premises were
therefore  open to the public. In other words, the
inference  drawn by the  finder of fact was

7

impermissible because it was not reasonably
suggested by the proven fact from which the
inference was drawn.

The trial judge said that he read State v. Batista,
524 So. 2d 481 (Fla. 3d DCA 1988)  to hold that
“no resident of the unlocked, and unsecured
premises in [an] apartment building in the present
case could  have had a reasonable expectation [of
privacy] in those shared areas.” Bntistu  did not
explain how the offtcers came to enter into the
apartment building except as follows:

“Contrary to the trial court’s view, it is legally
inconsequential-although perhaps emotionally
provocative-that the seizing police  offtcers
e&red  the grounds of the thirty-unit apartment
building by scaling a six-foot high wall at the rear
of the property. since it plainly appears from a fair
reading of the record that the general public had
unimpeded access to the building through the
front entrance to the property.1

524 So. 2d at 482. We can probably safely assume.
however. that when the officers entered the building
they did not have probable cause. In any event, the
decision  does seem to stand for the proposition that
in an apartment building a tenant’s expectation of
privacy in the common areas turns on how secure
the entrance to the building is. Of course, today’s
case involves a rooming house rather than an
apartment building. To the extent, however, that
our decision conflicts with Botista,  we certify
conflict.

We reverse the order denying suppression and the
following conviction for proceedings consistent with
our disposition.

REVERSED.

GLICKSTEIN  and GROSS JJ., concur.

NOT FINAL UNTIL THE DISPOSITION OF
ANY TIMELY FILED MOTION FOR
REHEARING.
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STATE v. BATISTA Fla. 481
CIteas  Sold  481  (FIaApp. 3Dlst.  19681

PER CURIAM.
Pamela Moss appeals from an order

granting summary final judgment and a
directed verdict in favor of Ten Associates
d/b/a West Club Apartments, of which
William Gautier was trustee and receiver.

[l]  While walking back to her apart-
ment after a swim, appellant was severely
injured when the 300 pound chimney stack
of a barbeque pit fell on her. The pit was
one of several provided by the property
owners for their tenants’ use and enjoy
ment. Although giving the appearance of
sturdy construction when fully intact, each
pit’s chimney stack was held to its base
largely by gravity and a light exterior coat-
ing of mortar. Because there are genuine
issues of fact to be determined regarding
the proximate cause of Moss’s injuries and
whether Ten Associates failed in the duty
owed Moss, the trial court erred in grant-
ing summary final judgment. Stahl v.
Metropolitan Dade Co., 438 So.Zd  14 (Fla.
3d DCA 1983); Leib v. City of Tampa, 326
So.Zd 52 (Fla. 2d DCA 1976).

[ZJ  Further, William Gautier as trustee
and receiver of West Club Apartments was
a properly joined party to this action. By
filing a motion to dismiss the appellant’s
amended complaint, the receiver effectively
waived his traditionally privileged position
and gave the court jurisdiction over him.
Ortdl  v. &tell,  91 Fla. 50, 107 So. 442
(1926); Colbum  v. Highland Realty Co.,
153 So,Bd 731 (Fla. 2d DCA 1963). Thus,
the trial court erred in granting the defend-
ants’ motion for a directed verdict.

Accordingly, we reverse the summary fi-
nal judgment and directed verdict and re-
mand for proceedings consistent with this
opinion.

Reversed and remanded.

The STATE of Florida, Appellant,
V .

Jose Luis BATISTA, Appellee.

No. 87-1182.

District Court of Appeal of Florida,
Third District.

May 3, 1988.

Defendant charged with drug offense
moved to suppress cocaine seized from
apartment. The Circuit Court, Dade Coun-
ty, Edward D. Cowart,  J., granted the mo-
tion, and the State appealed. The District
Court of Appeal, Daniel S. Pearson, J., held
that: (1) warrantless entry into grounds of
apartment building by police, who scaled
six-foot high wall at rear of property, was
valid, and (2) warrantless seizure of cocaine
was valid; police pursued into  apartment
man who had thrown down concealed gun
and fled from them, and police then ob-
served through open doorway of apartment
defendant holding and attempting to dis-
pose of bag of cocaine.

Reversed and remanded.

1. Searches and Seizures @=64
Warrantless entry into apartment

building’s grounds by police, who scaled
six-foot high wall at rear of property, was
valid where general public had unimpeded
access to building through front entrance
to the property.

2. Drugs  and Narcotics eW84(1)
Warrantless seizure of cocaine was

valid, where police, after lawfully entering
apartment building’s grounds, pursued into
apartment man who had thrown down con-
cealed gun in common hallway and ran
from them, and police then observed de-
fendant from open doorway of apartment
holding and attempting to dispose of bag of
cocaine.

Robert A. Butterworth, Atty. Gen., and
Mark S. Dunn, Asst. Atty. Gen., for appel-
lant.
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Bennett H. Brummer, Public Defender,
and Beth C. Weitzner, Asst. Public Defend-

stepped into the open doorway of the apart-
ment, United Slab v. Santana, 427 U.S.

er, for appellee.

Before SCHWARTZ, C.J., and
BARKDULL and DANIEL S.
PEARSON, JJ.

DANIEL S. PEARSON, Judge.
[l,  21 We reverse the order under re-

view which suppressed cocaine seized from
the defendant. Contrary to the trial
court’s view, it is legally inconsequential-
although perhaps emotionally provocative
-that the seizing police officers entered
the grounds of the thirty-unit apartment
building by scaling a six-foot high wall at
the rear of the property, since it plainly
appears from a fair reading of the record
that the general public had unimpeded ac-
cess to the building through the front en-
trance to the propertv.  Thus, even assum-
ing, arguendo, that a resident (a status
which the defendant alleged but did not
prove) may have a reasonable expectation
of privacy in the common entries, hallways,
and spaces of a locked or otherwise secured
apartment building, see, e.g., United States
v. Camtier,  541 F.2d 545 (6th Cir.1976);
6ut see United States v, Holland, 766 F.2d
253, 256 (2d Cir.1986) (“we never have held
that the common areas must be accessible
to the public at large”); United States  v,
Eisler, 667 F.2d 814, 816 (8th Cir.1977)
(“expectation of privacy necessarily impliea
an expectation that one will be free of ang
intrusion, not merely unwarranted intru-
sions”); see generally 1 W. LaFave,
Search and Seizure 8 Z.S(b), at 388-89 Bt
cases collected at n. 44 (2d  ed. 1987),  no
resident of the unlocked and unsecured
premises and apartment building in the
present case could have had such a reason-
able expectation in those shared areas.
Moreover, the defendant cannot complain
that the events leading to the discovery of
the cocaine in his possession were unlaw-

ful:  when a man named Garcia ran from
the uniformed officers and threw down a
concealed gun in the common hallway, the
officers lawfully purswd  him to an apart-
ment which Garcin entered; in pursuit of
Garcia-now a fietiing  ‘elon-they  ‘swfully

38. $6 S.Ct. 2406, 49 L.Ed.Pd 300 (1976);
Warden v, Hayden, 387 U.S. 294, 87 S.Ct.
1642,18  L.Ed.Zd 782 (1967); and, from that
lawful vantage point, they saw the defend-
ant Batlsta holding and attempting to die-
pose of a bag of cocaine.

Reversed and remanded for further pro-
ceedings.

The STATE of Florida, Appellant,

v.

Damaso  Orlando PEREZ, Appellee.

No. 87-1118.

District  Court of Appeal of Florida,
Third District,

348~  a, 1988,

Accud was  charged by information
with possession of cocaine. Duriug  prelim-
inary hearing, the court told accused that if
he pasA polygraph tsst,  charge would be
diamlssed. Upon pmecutor’s  objection,
prosecutor obtained assmnce  that poly-
graph results adverse  to accused could be
used as evidence against him. After ac-
cused passed polymph  teat, the Circuit
Court, Dade County, Arthur I. Snyder, J.,
dismissed charge against accused, and
state appealed. The District Court of Ap
peal, held that although prosecutor ob
tained assurance from court that polygraph
results adverse to accused could be used as
evidence against him, prosecutor did not
acquiesce to and become bound by agree-
ment that if accused passed test charge
would be dismissed,

Reversed.
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