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SUMMARY OF THE ARGUMENT

PO NT ONE: The State respectfully submts t hat
jurisdiction was inprovidently granted in this case and the Court's
exercise of jurisdiction should be reconsidered.

As to the nerits of Petitioner's claim the State submts that
the district court properly concluded that firearm points were
scored. Under the clear, unambiguous |anguage of the guidelines
statute, firearm points mnust be assessed where the defendant
possessed a firearm during the commission of his offense. There is
no statutory exception to this rule for offenses in which the
possession of a firearm is an inherent conponent, and this Court
shoul d not create such an exception in the face of the clear
| anguage of the statute.

PO NT TWO The trial court properly scored the life felony
of attenpted preneditated nurder with a firearmas a |evel 10
of fense. This specific offense is not ranked under the guidelines,
and therefore the trial court properly applied the provision

requiring that an unranked life felony be classified as a level'10

of fense.




ARGUMENT
POINT ONE

THE DI STRI CT COURT PROPERLY CONCLUDED THAT
FI REARM PO NTS SHOULD HAVE BEEN SCORED.

Petitioner argues that the district court erred in concluding
that firearm points were properly scored in the instant case.
Asbell v State 696 So.2d 857 (Fla. 5th DCA 1997).  The State
submts that jurisdiction was inprovidently granted in this case
and the Court's exercise of jurisdiction should be reconsidered as
there is no basis for conflict jurisdiction.

This Court has jurisdiction under article V, section (3) (b) (3)
of the Florida Constitution where a decision of a district court
"expressly and directly conflicts" wWith a decision of this Court or
another district court. This Court has repeatedly held that such
conflict nust be express and direct, that is, ‘it nust appear
within the four corners of the majority decision." Reaves vy,
State, 485 S0.2d 829, 830 (Fla. 1986). In the instant case, the
Fifth District affirmed based on Smith-v—State, 683 so.2d 577
(Fla. 5th DCA 1996) and noted that Smith conflicts with White—vw—
State, 689 So.2d 371 (Fla. 24 DCA 1997). There is no express and

direct conflict in the instant case because Asbell, Smith and white

are all in accord as they all uphold the assessnent of firearm




points.

Should this Court reject the above argunent, the State submts
that the district court's decision should be approved

Petitioner entered a no contest plea to the offenses of
attenpted first degree nurder with a firearm and possession of a
firearm by a convicted felon. Under the sentencing gquidelines,
felony offenses are listed in an ‘Offense Severity Ranking Chart."
§921.0012, Fla. Stat. (1995). Offenses range from level 1 (the
| east severe) to level 10 (the nost severe), according to the
Legislature's determnation of the severity of the offense and the
harm or potential harm to the public. See, Fla.R.Crim.P. 3.702(c).
The new guidelines supersede prior case law conflicting with the
principles and provisions of the new statute and rule.
Fla.R.Crim.P. 3.702(b).

Under the sentencing guidelines, Petitioner's crinmes are
categorized as level 10 and level 5 offenses, respectively, and
assigned points according to these categories. §921.0014(1), Fla
Stat. (1995). In addition to points for the offense level, the
guidelines call for extra points to be scored if certain
circunstances apply to the crime. For exanple, 4 extra point6 are
scored if the defendant has commtted a "legal status violation";

6 extra points are scored for each violation of a release program
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and nost relevant to the case at bar, 18 extra points are scored if
the defendant had a firearm in his possession at the tine of the
offense. 1I4. The district court held that the 18 firearm points
shoul d have been scored in this case, and it is these points which
are the subject of this appeal.

Asbell does not, and cannot, contend that he did not have a
firearmin his possession at the time of his offense. Rather, he
contends that the firearm points should not have been scored
because possession of a firearmis an inherent part of his crinme.
This argunment ignores the clear, unanbiguous |anguage of the
statute.

Scoring for firearns is explained in the statute as follows:

Possession of a firearm or destructive device: If the

of fender is convicted of conmtting or attenpting to
commit any felony other than those enunerated in s.

775.087(2) while having in his possession a firearm as
defined in s. 1790.001(6), an additional 18 sentence

points are added to the offender's subtotal sentence

poi nts.
§921.0014 (1), Fla. Stat. See also, Fla.R.Crim.P. 3,702(d) (12).

Thus, under the clear |anguage of the statute, firearm points
must be added to the scoresheet of any offender who possesses a
firearm during the commssion of his offense, unless that offense
already carries a three-year mandatory mninum term for the

firearm as provided in section 775.087(2). Possession of a
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firearm by a convicted felon is not an enunerated offense in that
statute. Accordingly, Asbell’s offense does not fall under the
statutory exception, and firearm points were properly scored under
the plain language of the statute.

Asbell’s other offense with a firearm attenpted nurder, is an
enunerated felony under this section. Accordingly, firearm points
coul d not have been scored if this had been his only offense -- but
it was not his only offense. By also conmitting the crine of
possession of a firearm by a convicted felon, Aasbell has commtted
“any felony other than those enunerated,” and therefore falls under
the firearm points requirenent.

Clearly, the Legislature had the know edge and ability to
create an exception to the firearm points requirenent, as it did in
the case of the nandatory mininum offenses. The Legislature chose
not to create a second scoring exception for crines in which

possession of afirearm is an essential element,®! and this Court

itn fact, the Legislature has created just such an exception
for firearns in another context. The statute requiring the
reclassification of offenses involving a firearm specifically
excludes offenses in which the use of a firearm is an essential
element. §775.087(1), Fla. Stat. (1995). It was this express
exception which forned the basis for the court's holding in McNeal
v. State, 653 8o.2d 1122 (Fla. 1st DCA 1995), cited by Petitioner.

Had the statute addressing the scoring of firearm points
included sinilar language, Petitioner's argunent would have merit.
However, it is clear that the Legislature did not choose to exenpt

5




shoul d not second-guess this legislative determnation or attenpt
to create such an exception through case |aw.

The creation of an inherent elenent exception to the scoring
of firearm points is not required by the Double Jeopardy O ause.
Adnmittedly, the end result of the Legislature% chosen scoring
structure is that offenses with possession of a firearm as an
essential element will always end up scoring nore than just their
"level" points. That points are scored on nore than one line of
the scoresheet, however, does not denonstrate a double jeopardy
viol ation.

Petitioner is not being punished twice for his offense sinply
because it results in two nunbers on his scoresheet -- any nore
than a person who conmits an offense inherently involving victim
injury (such as manslaughter) is punished tw ce because that crinme
results in “level” points plus “extra” victim injury points.

Petitioner's reliance on Canterburv V. State, 606 So.2d 504
(Fla. 1st DCA 1992), and State v. cChenault, 543 So.2d 1314 (Fla.
5th DCA 1989), is msplaced. Those cases deal with the old
sentencing guidelines, which were based on an entirely different

system of categorizing and scoring.

‘essential elenment" crines fromthe firearmpoints, as was its
prerogative, and accordingly Petitioner's argument nust fail.
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The opinion of the district court follows the clear dictates

of the statute. See also, €. a. Smth v. State, 683 8o0.2d 577

(Fla. 5th DCA 1996), rev. dismissed, 691 So.2d 1081 (Fla., 1977);
State v. Davison, 666 So.2d 941 (Fla. 2d DCA 1995); Garxdner v.
State, 661 So.2d 1274, 1275 (Fla. 5th DCA 1995).

Wile the Fourth District Court of Appeal has reached a
decision contrary to this Court's holding in Smith, that court's
opinion contains no reasoning and ignores the clear, unanbiguous
| anguage of the statute and rule delineating the firearm points
requirenent. See, @alloway V. State, 680 so.2d 616, 617 (Fla. 4th
DCA 1996) . The rule does not contain a requirenent that the
firearm offense be related to the conm ssion of an additional
substantive offense, as Galloway Seems to require, nor is there an
exception for crimes in which possession of a firearmis an
essential elenment, as proposed by Petitioner.

It is a "fundanental principle of statutory construction that
where the |anguage of a statute is plain and unanbiguous there is
no occasion for judicial interpretation.” Raxde v. State, 596
So.2d 665, 667 (Fla. 1992). The statute in the present case- is
clear and unanbiguous, and the Legislature should be held to have
meant that which it has clearly expressed.

Wiile Petitioner may question the w sdom of the scoring for
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his offense, that opinion should be expressed to the Legislature,
not this Court. See, Baker V. State, 636 So.2d 1342, 1343 (Fla.
1994) (“The proper renmedy for a harsh law will not be found through
construction or interpretation; it rests only in anendment or
repeal ."); Foraythe v. Longboat Key Beach Erogion Control Dist.,
604 So.2d 452, 454 (Fla. 1992) (Wwhere a statute is unanbiguous,
courts have no power to “evade its operation by forced and
unreasonabl e construction").

The cl ear and unanbi guous statutory |anguage was properly

applied by the district court and the court's decision should be

approved.




POINT TWO
PETITIONER S CONVICTION FOR THE LI FE FELONY OF
ATTEMPTED FIRST DEGREE MJRDER W TH A FI REARM
WAS PROPERLY SCORED AS A LEVEL 10 OFFENSE.

Petitioner argues that the trial court erred in scoring his
attempted nurder conviction as a level 10 offense, rather than a
level 9 offense. This argunent should be rejected.

Petitioner entered a no contest plea to the charge of
attenpted premeditated nurder with a firearm (R 100-101, 169)
Under section 775.087(1) (a), Petitioner's use of a firearmin the
conm ssion of this crime resulted in a reclassification of his
offense from a first degree felony to a life felony.

The life felony of attenpted preneditated nurder with a
firearmis not included as one of the offenses specifically ranked
in section 921.0012 of the sentencing guidelines.? Accordingly,
because Petitioner's specific crime is not listed in this section,
it nmust be classified according to the provisions of section
921.0013. Under this section, a life felony is ranked as a |evel

10 of f ense.

The trial court properly scored Petitioner's crime under the

The first degree felony of attenpted premeditated nurder,
presumably without a firearm as there is no nention of one, is
listed in this section as alevel 9 offense. Wile simlar, this
is not the specific offense that Asbell was convicted of.
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. sentencing guidelines. Hi s argunent that the "one-Ievel-up"

provi sion of section 775.087 does not apply to his crines is

correct, but irrelevant, as this provision was not applied to his

case.? Petitioner's sentence should be affirnmed by this Court.

3Had Asbell’s crime been commtted after the effective date
of this provision, it would have been subject to a one level rise

after being scored under section 921.0013 -- in other words, it
woul d have been scored as a level 11 offense (if there was such a
| evel).

. 10




CONCLUSION

Based on the argunents and authorities presented herein,
Respondent requests this honorable Court affirm the decision of the

district court in all respects.

Respectfully submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

%ﬁ%‘

-ROBIN A. CcOMPTéN

ASS|I STANT ATTORNEY GENERAL
Fla. Bar #846864
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CERTIFICATE OF SERVICE
| HEREBY CERTIFY that a true and correct copy of the above and
foregoing Merits Brief of Respondent has been furnished by
interoffice mil/delivery to Brynn Newton, Assistant Public

Def ender, 112-A Orange Avenue, Daytona Beach, FL, 32114-4310, this

Robl n A Compéon

Assistant Attorney Ceneral

“_Lzﬁgay of December, 1997.
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DISTRICT COURTS OF APPEAL

subsection (c), the legislature intended to aso amend the defini-
tion of “domestic violence,” it is not our place to amend clear
and unambiguous statutory language’

It appears, therefore, that in order for Ms. Sharpe to qudify
for a domestic violence injunction, she must be a rclativt by
marriage of appellant and must have resided with him in a single
dwelling unit. Since there is “living issue” of Ms. Shgx's
marriage to her deceased husband, she continues to be related by
marriage to appellant. See Crosby v, Stare, %0 Fla. 381, 106 So.
741 (Fla. 1925). However, there is nothing in Ms. Sharpe's

tition which claims that she and the appellant ever resided in
he same household. Under the currem law, statutory domestic
violence between the pair has not occurred and cannot occur.

In order to be entitled to a domestic violence injunction, it
seems axiomatic that one must both plead and prove one's enti-
tItn&cnt to the protection of the statute. Ms. Sharpe simply failed
to do 0.

REVERSED and REMANDED. (PETERSON, c.J., and
GRIFFIN, J,, concur.)

"We recognize that this language S inconsistant with the provisions of thc
form authorized by section 741.30(3)(b), but it appears that legislative intent is
beazr reflectzd in its stwtory Janguage than in its Torms,

‘But see the altsrnative basis for possible relief contained in section 90101
Florida Statutes as discussed in Oliver v. Hagpil. 152 So. 2d 758 (Fla. 3d DCA
1963); and Drake v, Henson, 448 So. 2d 1205 (Fla. 3d DCA 1984).

3Siate v, Jerr, 626 So. 2d 691 (Fla, 1593); it is asemled rule Of statutory cons
structon that unambiguous language is not subject to judicial consmuction,
however wise it may seem to alzer the plain language.

* * *

MICHAEL ASBELL, Appellant. v. STATE OF FLORIDA, Appellee. 5th
District. Case NO. 96-2926. Option filed June 27, 1997. Appeal from the
Circuit Coun for Putnam County, Stephen L. Bayles, Judge. Counsel: James B.
Gibson, Public Defender, and Brynn Newton, Asgistant gPuinc Defender, Day-
ma Beach. for Appelant. Robert A. Butterworth, Attorney General, Tallahas-
see, and Kristen L. Davenpon. Assisant Atormey General, Daytona Beach. for

Appeliee.

ON MOTION FOR REHEARING
(PER CURIAM.) We grant the mation for rehearing and affirm
based on Smith y, Stare, 683 So, 2d 577 (Fla. 5th DCA 1996).
although we note Smirh conflicts with Whijre v. Stare, 22 F.L.W.

D485 (Fla. Feb. 21, 1997).
AFFIRMED. (COBB, SHARP, W., and GRIFFIN, JJ.,

concur.)

* . *

Crimina} law-Appeas--Defense counsel’s objection sufficient
to preserve for appellate review error in admitting expert testi-
mony that child’'s behavior was consistent with child whe had
been sexually abused-Evidence-Polygraph
RICHARD BEAULIEU, Appellanv/Cross-Appellee, V. STATE OF FLORIDA,
Appeliee/Cross-Appellant, g_h District. Case No. 95605. Opinion filed June
27,1997, Ap 1Prom the Circuit Court for Orange County, John H. Adams,
Sr.. Judge, Counsel: William F. Jung, of Black & Jung, P.A., Tampa, for
Appellant/Cross-Appellee. Robert A. Buterworth, Anorney General, Tallahas-
see, and Steven J. Guardiano, Sr. Assistant Attorney General. Daytona Beach,
for Appellee/Cross-Appellant,
ON REMAND
MOTION FOR REHEARING
(Original Opinion a 22 Ha L. Weekly D 1240d]
(HARRIS, J) We grant rehearing solely to address the cross
mpcal filed by the State. The tria court admitted evidence of a
lygraph on the basis of United States v. Piccinonna, 885 F. 2d

1529 (11th Cir. 1989). Wc decline to adopt Piccinonna which
conflicts with our more recent decision in Cassamassima v,
State, 657 So. 2d 906 (Fla. 5th DCA 1995), and direct the court
to follow Cassamassima on remand. We do not change our posi-
tion on the sufficiency of Defendant’'s objection below.

The supreme court has remanded this case to us to determine

testimony on the basis that it was not reliable” in order to pre.
serve the issue for appeal.

We cannot help but compare the dilemma facing defense
counsel below with the dilemma faced by Orr in Joseph Heller's
Catch-22:

There was only one catch and that was Catch-22, which specified

that a concern for one's own safety in the face of dangers that

were real and immediate was the process of arational mind. Orr
was crazy and could be grounded. All hc had to do was ask; and
as soon as he did, he would no longer be crazy and would have to
fly more missions . . , If he flew them he was crazy and didn’t

have to; but if he didn’'t want to he was sane and had to . . .

“That's some catch, that Catch-22," he [Yossarian] observed.

“It's the best there is.” Doc Danecka agreed.

At the time of the trial below, we had issued our opinion ig
Toro v, State, 642 So. 2d 78, 82 (Fla. 5th DCA 1994), citing that
portion of State v. Townsend, 635 So. 2d 949,958 (Fla. 1994),
which held:

If relevant, a medical expert witness may testify as to whether, in

the cxpcrt’s opinion, the behavior of a child is consistent with the

behavior of a child who has been sexually abused.

Defense counsdl’s dilemma, therefore. was whether to object
to this type testimony in face of Toro and Townsend and have his
competency questioned or to not object only to see the supreme
court recede from Townsend' and have all doubt removed. The
defense counsel took a middle ground.

Defense counsel objected as follows:

MR. GOODMAN [Defense Counsdl]: | think he is about to
glicit an answer which would be an improper answer. She [the
psychologist] can’t-she can give adiagnosis, if she can. She
can't testify what she believes as to whether the child has been
molested. . . She can give a diagnosis, for example. stress syn-

drome or whatever, or any other recognized psychological diag- .

nosis, but she can't testify about whether in her opinion the child
has been molested. .
MR. SAVITZ: She can testify and | think the case law backs.
us up-she did testify that he shows signs consistent with being
sexually abused.
MR. GOODMAN: | don't think it says that.

We find that the admission of the profile testimony was not
harmless, and under the facts of this case and under the law as it
existed at the time of the trial below. we hold that the objection
was sufficient to preserve the issue for appeal and reverse
Beaulieu's conviction and remand to the trial court for further
action condistent with the opinion of the supreme court in Hadden
v. State, 22 Fla. L. Weekly $55 (Fla February 6, 1997).

REVERSED and REMANDED. (SHARP, W., and
ANTOON, JJ., concur:)

"The supreme court has now held: **That cxpert testimony offered to prove
the alleged vicdm of sexual abuse exhibits symptoms consistent with one who
has been sexualy abused should not be admitted.” Hadden v. Stare, 22 Fla, L.

Weekly 835, 56 (Fla. February 6, 1997).
* ¥ *

Criminal |law-Probation revecation—Sentencing-~Guidelines—
Depaarlture—lncrease in sentence more than one cell-Belated
appe

ROBERT WILSON, Appdlant, v. STATE OF FLORIDA, Appellee. 5th Dis-
trict. Case No. 96-2691, Opinion filed June 27. 1997. Appeal from the Circuit
Court for Volusia County, Gaylc Graziano, Judge. Counsel: Robert Wilson,
Blountstown, pro se. Robert A. Bunterworth, Attorney General, Tallahassee.
i’:\nd Roberm J. Tylke, Assistant Attorney General, Daytona Beach, for Appel-
{={-N

(THOMPSON, J.) Robert Wilson files this belated appedl to
correct an improper departure sentence.” The trial court sen-
tenced Wilson for violation of probation in two separate cases 10

1991 and ordered him to serve concurrent five year departure
tentences iN earh fage Rarancs nane Nf the rascance niven ki the




