ORIGINAL

IN THE SUPREME COURT OF FLORIDA

HLED

STATE OF FLORI DA,

Petitioner,

V8. CASE NO. 91,105

JAMES R HOOTMAN,

Respondent .

INITIAL BRIEF OF PETITIONER ON THE MERITS

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

CANDANCE M SABELLA
Assistant Attorney GCeneral
Fl orida Bar No. 0445071
Westwood center
2002 North Lois Avenue, Suite 700
Tanpa, Florida 33607-2366
(813) 873-4739

COUNSEL FOR PETI Tl ONER




TABLE OF CONTENTS
®

PAGE NO. :
STATEMENT OF THE CASE AND FACTS . . . . . . . . . . . . . . . .1
SUMVARY OF THE ARGUMENT . . . . . . . « + . . . . v v v v « 4+ 38
ARGUMENT . . , . . . . . v o 0 0 e e e e ey s e .4

| SSUE1 . b e e e e e e A
VWHETHER THE TRI AL COURT ERRED | N GRANTI NG
HOOTMAN' S MOTI ON TO PROHI BI T APPLI CATI ON OF
SECTI ON 921.141(5) (M), FLORI DA STATUTES AND
HOLDI NG THE APPLI CATION OF THE "ADVANCED AGE"
AGGRAVATI NG FACTOR TO HOOTMAN S CASE WOULD BE
A VI OLATION OF THE EX PCST FACTO CLAUSES OF
BOTH THE UNI TED STATES AND FLORI DA

CONSTI TUTI ONS.
CONCLUSION . . . , . . . . . . . . . . . . . . . . . ... 13

CERTI FI CATE OF SERVI CE .

. 13




Bottcoson v, Waks,

674 So.2d 621 (Fla.) cerxt, denied,  US, '
117 s.ct. 393, 136 L.Ed.2d 309 (1996) . .o ..

California Dept. of Corrections v. Mral es.
514 U. S , 131 L.Ed.2d 588, 115 g§.Ct. 1597 (1995) ,

Collins v. Youngblood,
497 U.S. 37, 111 L.Ed.2d 30 (19%0) .

g‘,_(ms‘v, Slale

403S0.2d 418 (Fla.) cert. denied, 456 U. S. 984 (1988)
Davis v State,

648 So.2d 107 (Fla.) cert. denied u S s

116 S.Ct. 94, 133LEd2d50(199) S
Dobbert v. Florida.,

432 U.S. 282, 97 s.Ct. 2290, 53 L.Ed.2d 344 (1977)

Farina v. Stats
680 So.2d 392 (Fla. 1996)

Foster v, State,
614 So.2d 455 (Fla.) cert. denied, 510 U.S. 951 (1993)

Furman v, Geordgia

408 U S 238 (197;) . ... . ...,

11l v ggissinni

162 U.S. 565, 16 S.Ct. 904, 40 L.Ed. 1075 (1896)
Hitchcock v, State,

578 So.2d 685 (Fla.), vacated on other grounds, 505

UusS 1215, 112 S . 3020, 120 L.Ed.2d 892 (1992)

[

Hopt v. Utah
110 U.S. 574, 4 8.Ct. 202, 28 L.Ed. 262 (1884)

Jackson v, State,
648 S0.2d 85 (Fla. 1994)

11

4-6

11



Johngon v, State,
660 So.2d 637 (Fla.) ___us

cerf, denied,
116 S.Ct. 1550, 134 L.Ed.2d 653 (1996)

Johnston v, Singletary,
640 So.2d 1102 (Fla.), cert. denied, 513 US 1195,
115 s.ct. 1262, 131 L.Ed.2d 141 (1994)

Muehleman v. State,
503 S0.2d 310 (rFla.) cert.. denied, 108 s.cCt.
39, 484 U S 882, 98 L.Ed.2d 170 (1987)

Sireci v. State,
587 So.2d 450 (Fla.), cert. denied, 484 US.
882, 108 s.ct. 39, 98 L.Ed.2d 170 (1987)

Trotter v. State,
576 So.2d 691 (Fla. 1990), reversed on other arounds,
appeal after remand, 690 So.2d 1234 (Fla. 1996)

Jrottrer v State .,
690 So0.2d 1234 (Fla. 199¢) Petition
for Certiorari Filed, (July 2, 1997)

Valle v. State,
581 So.2d 40 (Fla.), cert. denijed, 502 US.
986, 112 s.ct. 597, 116 L.Ed.2d 621 (1991)

Washinston v. State,
653 S0.2d 362 (Fla.), cert. denied.., U S '

116 S.C&t. 387, 133 L.Ed.2d4 309 (1991) . . . , . .,

Wndom v. State,,

656 So.2d 432 (Fla.), cert. denied, _ U.s. '
116 8.Ct. 571, 133 L.Ed.2d 495 (1995) S
Zelgler v, State,

580 So.2d 127 (Fla.), cert. denied, 502 U.S.
946, 112 S.Ct. 390, 116 L.Ed.2d 340 (1991)

OTHER

§ 921.141 (7) Fla. Stat. (1996)

12

10

11

nnnll



STATEMENT OF THE CASE AND FACTS
On or between February 17 and 18, 1996, eighty-nine year old

Deuward Tune was nurdered through the infliction of blunt trauna.
The record shows that M. Tune was a client of
respondent / def endant James R Hootman at Bankers Life. M. Tune
was convinced in the days preceding his death that Hootman was
stealing from him M. Tune nmade this allegation to nunerous
friends and to Hootman's home office in Chicago. Hootman arranged
for a meeting with M. Tune the day before his death. It was

post poned, but took place the next day when M. Tune was nurdered.

"The victims disnenbered body was discovered on the residential

property of Hootman. (Exhibit F, pg. 25) On February 28, 1996,
Hootman was indicted for the first degree premeditated mnurder of
Deuward Tune. (Attached, as Exhibit A)

Hootman filed a notion to prohibit application of section
921.141(5) (m), Florida Statutes to his case on March 13, 1997.
(Attached, as Exhibit B) The notion was granted per the trial
court's order entered on April 25, 1997. (Attached, as Exhibit ¢)

On May 15, 1997 the state filed a Petition for Wit of
Certiorari in the Second District Court of Appeals seeking reversal
of the circuit court's order granting Hootman's nmotion to prohibit
application of section 921.141(5) (m), Fl ori da Stat utes,

Alternatively, the state requested the District Court to certify



this issue to this Court as one of great public inportance. On

. July 25,

Requiring Imediate Resolution by the Florida Suprene Court.

1997, the District Court issued a Certification of Order




SUMMARY OF THE ARGUMENT

The court below erred in granting Hootman's notion to prohibit
application of section 921.141(5)(m), Florida Statutes and holding
the application of the "advanced age"' aggravating factor to
Hoot man's case would be a violation of the ex post facto clauses of
both the United States and Florida Constitutions. In the case sub
judice, the trial court held that the application of the
aggravating factor of advanced age to Hootman's case would be a
violation of the ex post facto clause. \Wile the possibility that
the addition of this single aggravating factor may result in
Hootman receiving the death penalty when he mght not have
ot herwi se mght suggest an ex post facto violation, an analysis of

the relevant case |aw does not support such a finding



ARGUMENT

ISSUE I

WHETHER THE TRI AL COURT ERRED | N GRANTI NG
HOOTMAN' S MOTI ON TO PROHI BI T APPLI CATI ON OF
SECTI ON 921.141(5) (M), FLORI DA STATUTES AND
HOLDI NG THE APPLI CATION OF THE "ADVANCED AGE"
AGGRAVATI NG FACTOR TO HOOTMAN S CASE WOULD BE
A VI OLATION OF THE EX POST FACTO CLAUSES OF
BOTH THE UNI TED STATES AND FLORI DA
CONSTI TUTI ONS.

The court below erred in granting Hootman's notion to prohibit
application of section 921.141(5) (m), Florida Statutes and holding
the application of the "advanced age” aggravating factor to
Hoot man's case would be a violation of the expost facto clauses of
both the United States and Florida Constitutions. In the case sub
judice, the trial court held that the application of the
aggravating factor of advanced age to Hootman's case would be a
violation of the ex post facto clause. Wiile the possibility that
the addition of this single aggravating factor may result in
Hootman receiving the death penalty when he mght not have
ot herwi se m ght suggest an ex post facto violation, an analysis of
the relevant case law does not support such a finding.

From the inception of this state's current death penalty |aw,
the United States Suprene Court has held that the retrospective
application of a state statute which altered trial-Ilevel sentencing

procedure did not violate the Federal Constitution's prohibition

agai nst state enactnment of ex post facto | aws. In Dobbert v.
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Florida, 432 US 282, 97 S.. 2290, 53 L.Ed.2d 344 (1977), the
Court rejected Dobbert's ex post facto challenge, although Dobbert
was prosecuted under the post Fyrman statute which was not in
effect at the tine he conmmtted the nurders for which he was
convicted.?

The Court held that the changes in the law were procedural,
and on the whole aneliorative, and that there was no ex post facto
viol ati on. Wiile noting that ‘Article I, § 10, of the United
States Constitution prohibits a State from passing any ‘ex post
facto law'" the Court held that * (t)he inhibition upon the passage
of ex post facto laws does not give a crimnal aright to be tried,

in all respects, by the law in force when the crine charged was

conmtted." Gibson V. Mississippi, 162 U S. 565, 590, 16 s.ct.
904, 910, 40 L.Ed. 1075 (1896). “Even though it may work to the

di sadvantage of a defendant, a procedural change is not ex post
facto." The Dobbert Court further noted that in Hopt v. Uah, 110
US 574 4 S . 202, 28 L.Ed. 262 (1884), as of the date of the
al l eged homcide aconvicted felon could not have been called as a
Wit ness. Subsequent to that date, but prior to the trial of the
case, this law was changed; a convicted felon was called to the
stand and testified, inplicating Hopt in the crime charged against

hi m Even though this change in the law obviously had a

IPurman  CGeoraia, 408 U S. 238 (1971)
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detrinental inpact upon the defendant, the Court found that the |aw
was not ex post facto because it neither nade crimnal a
theretofore innocent act, nor aggravated a crime previously
conmtted, nor provided greater punishment, nor changed the proof
necessary to convict.

In the instant case, as in Dobbert, the change in the statute
was clearly procedural. The new statute sinply altered the nethods
enployed in determning whether the death penalty was to be
imposed; there was no change in the quantum of punishnent attached
to the crime. Quoting, Hopt v. Utah, 110 U.S. 574, 4 s.ct. 202, 28
L.Ed. 262 (1884), the Dobbert Court stated; “The crime for which
the present defendant was indicted, the punishment prescribed
therefor, and the quantity or the degree of proof necessary to
establish his guilt, all remined unaffected by the subsequent
statute.”

The United States Supreme Court has recently revisited its ex

post facto jurisprudence in California Dept. of Corrections v.

Morales, 514 U.S. _ , 131 L.Ed.2d 588, 115 S. . 1597 (1995) and
held that: ‘After Collins the focus of the expost facto inquiry is
not on whether a |egislative change produces sonme anbi guous sort of
‘di sadvantage' . . . but on whether any such change alters the
definition of crimmnal conduct or increases the penalty by which a

crime is punishable," Morales, 115 S.C. at 1608, n 3 (1995)




(enphasi s added) .?

The legislature's amendment to FS 921,141(5) neither altered
the definition of the crine of first degree nurder nor increased
the penalty by which the crime is punishable. First degree nurder
was punishable by death both before and after the 1996 Anmendnent.
Accordingly, even if Florida's recent legislative change added an
addi tional aggravating factor into the sentencing analysis, thereby
produci ng some anbi guous sort of ‘disadvantage’ to M. Hootman, the
ex post facto clause would not be violated because it did not
increase the penalty by which first degree nurder is punishable.?

Consistent with this analysis, this Court has repeatedly
rejected argunments that the application of newy-enacted or new
case law interpretations of aggravating factors to persons who
prior thereto had commtted their offenses was an ex post facto

vi ol ati on. See, e.g., Combg V. State, 403 So.2d 418, 421 (Fla.)

In Collins v. Youngblood, 497 U S 37, 111 L.Ed.2d 30 (1990), the
Supreme Court had overruled two prior precedents which the Court
felt had extended ex post facto protection unjustifiably to any
situation which altered the situation of a party to his
di sadvant age. The Collins Court had previously determned that a
Texas Statute which allowed reformation of inproper verdicts did
not punish as a crinme an act previously coonmtted which was
i nnocent when done, did not make nore burdensone the punishment for
a crime after its commssion, did not deprive one charged with
crime of any defense according to law at the tine when the act was
conmtted was not prohibited by the ex post facto clause.

A review of the facts as set forth at the notion hearing shows the
exi stence of several other aggravating factors including but not
limted to; pecuniary gain, CCP, and avoid arrest.

1



cert., denijed, 456 U S. 984 (1988) (application of the cold,

calculated and preneditated aggravating factor); Zeialer v. State,
580 So.2d 127 (Fla.), cert. denijed, 502 U S. 946, 112 s.ct. 390,

116 L.Ed.2d 340 (1991) (c¢cp); Sireci v. State, 587 So.2d 450, 454

(Fla.), cert. denied, 484 U S 882, 108 S.Ct. 39, 98 L.Ed.2d4 170

(1987) 1991) (CCP); Foster v. gState, 614 So.2d 455, 461, n. 7

(Fla.), cert. denjed, 510 U S. 951 (1993) (CCP); see also valle V.

State, 581 So.2d 40, 47 (Fla.), cert. denjed, 502 U. S. 986, 112

S.Ct. 597, 116 L.Ed.2d 621 (1991) (victimwas a | aw enforcenent

officer engaged in the performance of his official duties);

Jackson v. State, 648 So.2d 85 (Fla. 1994); Hitchcock v, State, 578
So.2d 685, 693 (Fla.), vacated on other grounds, 505 US 1215, 112
S.Ct. 3020, 120 1,.Ed.2d 892 (1992) (use of won parole" to support

under sentence of inprisonment aggravator).

Recently, in Trotter v. State, 690 S8o.2d 1234 (Fla. 1996),

Petition for Certiorarji Filed, (July 2, 1997),* this Court again
reviewed the ex post facto argunent and held:

Trotter clains that the trial court's use of
comuni ty control as an aggravating
circunstance constitutes an ex post facto
vi ol ation because his crime and initial
sentencing took place before the above

‘Trotter. also inplicitly rejects the trial court's concerns
regarding a violation of the Florida Constitution. See, Trotter

State, Anstead, Justice, dissenting. See, also Jackson v, State,
648 So.2d 85, n 7 (Fla. 1994); wWindom V. State, 656 So.2d 432

(Fla.), cert. denied. ___ US’ _ , 116 §.Ct. 571, 133 L.Ed.2d 495
(1995), .




anendment was enacted. We disagree and find
no violation, just as we have found no
violation in every other case where an
aggravating ci rcunst ance was applied
retroactively--even on resentencing. See,
e.g., Zeigler v. State, 580 gso.2d 127, 130
(Fla. 1991) (no ex post facto violation in
applying rcold, calculated, and preneditated"
aggravating ci rcumst ance retroactively on
resentencing where Zeigler conmmtted the crine
and was originally sentenced before the
circunstance was enacted); H tchcock v.
State, 578 So.2d 685, 693 (Fla.1990) (no ex
post facto violation in applying "sentence of
i mpri sonnent” aggravat or retroactively on
resentencing where H tchcock commtted the
crime and was originally sentenced before this
Court held that parole is enbraced within the
ci rcumst ance). See also Jackson v. State,
648 So.2d 85, 92 (Fla.1994) (no ex post facto
violation in applying "victim was a |aw
enf or cenment of ficer" aggravat or
retroactively).

Custodial ~ restraint  has served in
aggravation in Florida since the "sentence of

imprisonment" circunstance was created, and
enactnent of community control sinply extended
traditional custody to include "custody in the
community." See § 948. 001, Fl a. St at.
(1985). use of community control as an
aggravating circunstance thus constitutes a
refinement in the "sentence of inprisonment"”
factor, not a substantive change in Florida's
death penalty |aw

Trotter (enphasis added)

The circuit court, in the instant case, found the Combs-Valle
line of cases distinguishable because the new aggravating factors
at issue in those cases were not entirely new but a part of what
had been the |aw It is the state's position that, like the new

aggravating factors at issue in the Combs-Valle line of cases, the




addition of age as an aggravating factor is also sinply a
refinement of the law.  Age and vulnerability of the victim has
al ways been relevant and adm ssible to establish aggravating
factors regarding the heinous or preneditated nature of the crinme.

For exanple, in Jgohnston V. Sindgletarv, 640 So.2d 1102 (Fla.),
cert. denied, 513 U. S. 1195, 115 S.Ct. 1262, 131 L.Ed.2d 141

(1994), this Court in considering the harnlessness of an inproper
instruction, stated:

The trial court cites to the testinony of a
medi cal examner to support its finding that
the murder was especially heinous, atrocious,
or cruel. The nedical examner testified that
the victim an 84-year-old woman who had
retired to bed for the evening, was strangled
and stabbed three tinmes conpletely though
[sic] the neck and twice in the upper chest
The nedical examner's testinony also reveal ed
that it took the helpless victimthree to five
mnutes to die after the knife wound severed
the jugular vein, The court also mentioned,
correctly, that the victim was in terror and
experienced considerable pain during the
mur derous attack. The heinous, atrocious or
cruel aggravating circunstance was properly
applied in this instance.

* * *

Even if the issue were not procedurally
barred, "we are convinced beyond a reasonable
doubt that the erroneous instruction would not
have affected the jury's recomrendation or the
trial court's sentence." The jury would have
f ound Johnston's brut al st abbi ng and
strangul ation of the eighty-four-year-old

victim who undoubtedly suffered great terror
and pain before she died, heinous, atrocious,

or cruel, even with the limting instruction.

Johnston v, Singletary, 640 So.2d at
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1103-1105 (citations omtted). See, also, Bottoson v, State. 674
So.2d 621 (Fla.) cert. denjed. U S , 117 s.ct. 393, 136
L.Ed.2d 309 (1996) (murder was especially heinous because of the
ki dnapping, long confinenent and node of killing of the 74 year old
victim; Washington v, State, 653 8o0.2d 362 (Fla.), cert. depied,

u. S , 116 s.ct. 387, 133 L.Ed.2d 309 (1994) (jury override
uphel d where victim was 93-year-old wonan found nurdered in her
bedroom having been badly beaten, vaginally and anally raped, and
she suffered seventeen rib fractures); Trotter v. State, 576 So.2d

691 (Fla. 1990), reversed on other grounds, appea] after remand,
690 So.2d 1234 (Fla. 1996) (nurder heinous, atrocious, or cruel

where seventy-year-old victim was stabbed at |east seven tines, one

wound resulting in disenbowel nent); Muehleman v. State, 503 So.2d
310 (Fla.), cert. depjed, 108 S.Ct. 39, 484 US 882, 98 L.Ed.2d

170 (1987) (strangled and suffocated ninety-seven year old man).
Finally, the trial court also, found that Hootman would be
further disadvantaged because the addition of the age factor would
subject himto the adm ssion of victim inpact evidence. First, as
previously noted, the ex post facto clause is not violated sinply
because a new |aw produces 'sonme anbiguous sort of disadvantage,'’
such as having the jury hear the victims age. Furthernore, even
without the addition of this factor, victim inpact evidence is
always admssible in a penalty phase proceeding, Earina V. gState,

680 80.2d 392 (Fla. 1996); Wipdom v. State, 656 So.2d 432 (Fla.),

11




cert. denied, us _ , 116 S &. 571, 133 L.Ed.2d 495 (1995);
§ 921.141 (7) Fla. Stat. (1996), and is conmmonly adnmitted in the

state's case in chief. Johnson v. State, 660 So.2d 637 (Fla.),

cert, denied, __ US , 116 s.ct. 1550, 134 L.Ed.2d 653 (1996)

(victim seventy-three year old woman); Davis v. State, 648 So.2d

107 (Fla.), cert. denied, @ US. , 116 8.Ct. 94, 133 L.Ed.2d
50 (1995) (victim seventy-three year old woman).

In conclusion, the state maintains that as the addition of
this factor in no way increases the penalty by which first degree
murder is punishable and that age of the victim was relevant prior
to the amendnent, there is no violation of the ex post facto clause
of either the Florida or the United States Constitution.
Accordingly, the state urges this Court to reverse the ruling of
the lower court precluding the state fromarguing M. Tune's age in

aggravation.

12




CONCLUSION

. Based on the foregoing arguments and authorities, Petitioner

respectfully requests this Honorable Court reverse the circuit

court's order granting the notion to prohibit application.
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ROBERT A. BUTTERWORTH
ATTORNEY CGENERAL
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IN THE SUPREME COURT OF FLORI DA

STATE OF FLORI DA,
Petitioner,
va. CASE NO. 91, 105

JAVES R HOOTMAN,

Respondent .
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A. . . . Indictnent, filed February 28, 1996
B. . . . Mtion to Prohibit Application of Section 921.141(5) (m),

Florida Statutes, filed March 13, 1997

¢C. . .. Oder Ganting Defendant's Mtion to Prohibit Application
of Section 921.141(5) (m), Florida Statutes, filed April

25, 1997

D. . . . Notice of Intent to Seek Death Penalty, filed March 15,
1996

E. . . . Oder Ganting Defendant's Mtion to Prohibit Application

of Section 921.141(5)(m), Florida Statutes, in State of
Florida v. Christopher dsen, Thirteenth Judicial Crcuit
Court Case No. 96-7716G

F . .. . Transcript of Mrch 13, 1977 Proceedings
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® | NDI CTMENT

IN THE CIRCUT COURT FOR THE SIXTH JUDICIAL CIRCU T
O FLORIDA, IN AND FOR PINELLAS COUNTY

FALL TERM in the year of our Lord one thousand nine hundred ninety-five
CRC96-02944CFANO-K

STATE OF FLORI DA | NDI CTMENT FOR

VS.
JAMES R HOOTMAN MURDER I N THE FI RST DEGREE,
SPN 00688245 Capital Fel ony

WM DOCB: 33
SSN:
IN THE NAME AND BY THE AUTHORITY FOR THE STATE OF FLORI DA

The Grand Jurors of the State of Florida, inpaneled and sworn to
inquire and true charge make in and for the body of the County of Pinellas,
upon their oath do charge that

JAMES R HOOTMAN

in the Countyof Pinellas and State of Florida, on or between the
17th and 18th day of February, in the year of our Lord, one
thousand nine hundred ninety-six, in the County and State afore-
said unlawfully and from a preneditated design to effect the
death of Deuward Tune, a human being, did inflict blunt trauma
upon the said Deuward Tune, thereby causing nortal wounds, of
which said nortal wounds, and by the nmeans aforesaid and as a
direct result thereof, the said Deuward Tune died; contrary to
Chapter 782.04(1)(a), Florida Statutes, and against the peace and
dignity of the State of Florida. [L2]

FILED

FEB 2 8 1996

KARLEEN F. De BLAKER
UIT COURT

~ CLERK
(_ LAY Daputy Clerk

S




. I, Bruce L. Bartlett, Chief Assistant State Attorney for the sixth Judici al
afult of Florida, have advised the Gand Jury returning the above Indictnent, as

orized and required by |aw
S X Sfnitr

Assistant State Attorney for the Sixth
Judicial Circuit of the yState \I\F Fl[or¥da,

Prosecuting for said State

Presented in open Court by the Gand Jury and filed this 28th day of
February , AD, 1996.

Karl een F. De Blaker

Clerk of the Grcuit Court
e

oy ,M |/

Deputy Clerxk
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The State of Florida
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A TRUE BILL.
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Foreman of the Grand Jury
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o Public Records of Pinellas County, Floride
g & iRz KARLEEN F. DeBLAKER O o
IR Clork of the Circuil Court, Pinellas Caunty, Flarick

{

N

. Bl g L
(IR e
WS by Mool e

oy Q,\\‘.."‘“ O






IN THE CIRCUIT COURT KOR PINELLAS COUNTY, FLORIDA

CRC9602944CFANO-K w9
-, -3 F
A m
'_" __S:-L-.-. -'::% i
STATE OF FLORIDA R - 1\
SLe M
vS. e
JAMES R. HOOTMAN K
SPN# 00688245
MOTION TO PROHIBIT APPLICATION OF SECTION_921.141 1(5) (i),
4 ORIDA STATUTES

The Defendant, James R. Hootman, by and through his undersigned attorney, pursuant
to Rule 3.190, Fla..R.Crim.Pro., and the ex_post facto clauses of Article I, Section 10 of the
Forida Congtitution and Article | and Sections- 9 and 10 of the United States Condtitution, as
well as Article X, Section 9 of the Horida Condtitution, moves that this Court enter an Order
prohibiting the application of Section 921,141(5)(m) to this case, and as grounds therefor
would date as follows:

L. The Defendant is charged with the crime of Firs Degree Murder and the State
has announced its intention to seek the deeth pendty in the event the Defendant is convicted of
this charge.

2. The First Degree Murder which the Defendant is charged is alleged to have
taken place on February 17 or 18, 1996.

3. Section 921.141(5)(m), Fla. Stat., enacted in Laws of Forida, Chapter 96-290,
became effective on May 30, 1996.

4, Application of Section 921.141(5)(m), Fla Stat., to the Defendant in this case
would make him digible for the death pendty and permit the introduction of “victim impact”
evidence, see Section 921.141(5) and (7). Its gpplication, with or without any other
agoravating factors, would make him digible for the death pendty and thus would increase the
pendty by which the crime of Firg Decgree Murder in this case is punishable such that its
retrogpective application would violate the ex post facto provisons of both the federa and State
condtitutions.




MEMORANDUM
L.

L. In Weaver v_Grahant, 450 U.S. 24 (1981), the United States Supreme Court
was consdering whether or not a statute which reduced a prisoner’s digibility for prison gain

time would be unconstitutiona if applied retrospectively, that is, to prisoner’s sentenced before

the cnactment of the statute reducing gain time. In determining that such application would be
an uncongtitutional ¢X post facto law the Court held at 450 U.S. at 30:

Two criminal elements must be present for a
criminal or penal law to be ex post factg: it must be
retrospective.. .and it must disadvantage the offender
affected by it.

Application of Section 921.141(5)(m) in this case would clearly meet this test. Not
effective until over three months after the crime aleged in the Indictment, its application would
obvioudy be retrospective, Furthermore, its application would make the Defendant eligible for
the death pendty, and the admission of “victim impact” evidence under Scction 921.141(7), even
if it were the only aggravating factor. If applied in combination with other statutory aggravating
factors, it would clearly increase the probability that the Defendant would receivethe death

penalty. Thus, application of Section 921.141(5)(m) would be a substantial disadvantage to the
Defendant and would clearly make the punishment more onerous than the law in effect a the time
the offense was committed.

2. ., InZIalavera v, Wainwright, 468 Fed.2d 1013 (5th Cir. 1972), the court struck down
as violative of the ex post_facto clause of the United States Condtitution, the retrospective

application of a (new) rule making it more difficult to obtain a severance of counts joined in an
indictment. The court stated a 1015-1016:

We think it’s sufficient to repeat without lengthy
citation whafis now an axiom of American Juris
Prudence: the Constitution prohibits a state from
retrospectively applying a new or modified law or
rule in such a way that a person accused of a
crimina offense suffers any significant prejudice in
the presentation of his defense.

The new Section, 921.141(5)(m), would obviously prejudice the Defendant and
2




make it substantially more difficult for him to defend his-life if it were used as an additional
. aggravating factor in any penaty phase hercin.

3. The Florida Supreme Court has stated the test for violation of the ex post facto
clause of the Florida Condtitution as follows: -

In Florida, a law or its equivaent violates the
prohibition against ex post facto law if two
conditions are met: (a) it is retrospective in effect;
and (b) it diminishes a substantial substantive right
the party would enjoy under the law existing at the
time of the aleged offense.

Dugger v. William, 593 So.2d 180, 181 (Fla. 1991)

4. The diminution of rights or a disadvantage to the defendant need not be certain or
absolute in order for the law to be found an ex gost f&@-tb ank.e v_.  Williams, 3 9 7 So.2d
663 (Fla, 1981), the defendant had been sentenced to a term of years in prison and the trial court
announced that it was retaining jurisdiction for the first one third of the sentence, The law
authorizing such retention of jurisdiction permitted the court to, in effect, “veto” parole for the

first one third of his sentence, but was enacted after the comuyssion of the offense for which the

» nt had been convicted.

. The Florida Supreme Court found that the decision of the United States Supreme
Court in Weaver v. Graham, supra, controlled the issue and mandated reversal of the trid court’s
attempted retention of jurisdiction over the defendant’s sentence, adopting the Supreme Court’s
two-fold test as follows:

The Supreme Court set forth a two-fold test: (1)
does the law attach legal consequences to crimes
committed beforc the law took effect, and (2) does
the law effect the prisoners who committed those
crimes in adisadvantageous fashion? If the answer
to both questions is yes, then the law congtitutes an
ex post facto law and its void is applied to those
prisoners. .-

Sce also Gwong v, Singletary, infra, a 431 citing Weaver for the proposition that
“a law need not impair a ‘vested right' to violate the ex post facto prohibition, it need only make
the punishment more onerous than the law in effect at the time the offense was committed.”

Obviously, application to the State’ s attempt to imposethe death penalty on the
Defendant of an aggravating factor not enacted until after the commission of the crime aleged,

. 3
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“attachies legal conscquences” to acrime committed before the law took effect. |, addition, a new
slalutory aggravating circumstance, which would increase the probabilities that the Defendant
would receive the maximunl sentence of death, makes the punishment more onerous and thus
clearly disadvantages the Defendant in an ex post facto way.

4

5. In addition to the above general principles concerning Cx post facto laws, decisions
of the Florida Supreme Court deding specifically with the ex post facto nature Of newly enacted
aggravating factors in death penalty cases mandate that Section 921.141(5)(m) would be an

uncongtitutional  ex post facto law if applied to the instant case.

In Combs v. State, 403 So.2d 418 (Fla. 1981), the defendant complained that
application of Section 921.141(5)(1), the “cold, calculated, and premeditated” aggravating factor,
which became effective July 1, 1979, should not be applied to his case because the mwurder for
which he had been convicted occurred before that date. In finding that the ex post facto clauses
of the state and federa congtitutions did not prohibit application of the “cold, calculated, and
premeditated” aggravating factor, the court stated as follows:

If the legislatre had added an entirely new factor as

an aggravating circumstance, t h € n_retroacve
agajinst ex post_facto laws as set forth in Weaver v.
Graham, 450 US 24, 101 S.Ct. 960, 67 L.Ed. 2d 17

(1981), and in State v. Williams, 397 So.2d 663
(Fla. 1981).  However, the addition by the
legislature of paragraph (1) to Section 921.141(5), in
fact only reiterates in part what is aready present in
the elements of premeditated murder, with which the
prisoner was charged and which the evidence clearly
supports.  (Emphasis  added).

Combs a 421.

Similarly, inValle v. State, 581 So.2d 40 (Fla.1991), in determining whether or
not application of Section 921.141(5)(), the aggravating factor that “the victim was a law
cnforcement officer engaged in the performance of his official dutiey," which had become effective
only after the murder in issue, was prohibited as an ex-nostfacto law, the court cited Combs
supta, stating that:

We determined (in Combs) that the factor (cold,
caculated, and  premeditated) could be
condtitutionally applied to a crime committed before




Premeditation was not an entirely new factor.

Similarly, in this case the aggravating factor that the
victim was a law enforcement officer who was
murdered while performing his official duties is pot

an_entirelv new factor 'a n d _ Valle was not
disadvantaged by its g&cation. (Footnote and
emphasis added).

6. Thus, the aggravating factors of “cold, calculated and premeditated,” Section
921.141(5)(I), and that “the victim was a law enforcement officer engaged in the performance of
his official dutics,” Section 921.141(5)(j), were held not toviolate tlie constitutional provision
against application of ex post facto laws only because in one case the statute “only reiterated an
clement aready present in the crime of premeditated murder” and in the other case because it was
not “an entirely new factor,”

However, the absolute contrary is true of the entirely new aggravating factor found
in Scction 921.141(5)(m). This section reads as follows:

(m) The victim of the capital felony was particularly
vulnerable due to advanced age or disability, or
because the defendant stood in a postion of familia
or custodid authority over the victim.

Neither al or any part of this new aggravating factor is a mere reiteration of any
element aready present in the crimes of either premeditated or felony murder, Combs, nor is it
any way encompassed in any of the aggravating factors which were in effect at the time of the
murder in this case as was the case in Mglg.in fact “an entirely new factor, the retroactive
consderation and application of which would violate the prohibition against ex_aost facto laws.”
See Weaver v. Graham, supra; Combs v. State, supra; Valle v, State, supia.

7. Two even more recent pronouncements of the Florida Supreme Court make the
Defendant’s position herein, that application of Section 921.141(5)(m) to this case would violate
the ex post facto clauses of both the federal and state congtitutions, absolutely clear.

‘The court found that it was not an entirely new factor because at the time Vale
committed his crime “the aggravating factors of murder to prevent a lawful arrest and murder
to hinder the lawful exercise of any governmental function or the enforcement of the laws.”
Sections 921.141(5)(e), (g), Florida Statutes, had already been established. Furthermore,
“[Bly proving the elements of these two factors in this case, the state has essentially proven the
elements necessary to prove the murder of a law enforcement officer aggravating factor.”

Yalle, supra, at 47.




In Ellis v. State, 622 So.2d 991 (Ha. 1993), the court rcversed both the defendant’s
convictions and death sentences due to various errors during the trid. | a concurring opinion,

Justice Kogan stated that he also agreed with the Defendant’s argument (in addition to the errors
found by the majority) that intervening federal case law (post-Combs) had rendered the retroactive
application of even the aggravating factors of “cold, calculated and premeditated” unconstitutional.
Noting that prior Florida Supreme Court decisions had rejected the Defendant’'s position, Justice
Kogan nevertheless opined in a concurring opinion as follows:

Although | realize we previously have rejected an ex
post facto challenge in this same context (citation
omitted), | believe the intervening opinion in Miller
v._Florida, 482 US 423, 107 S.Ct. 2446, 96 1..Ed
2d 351 (1987), renders our prior analysis highly
questionable.  Likewise, | cannot reconcile our
earlier rulings with the Eleventh Circuit's analysis in
Raske v. Martinez, 876 F.2d 1496 (11th Cir.), cert,
denied, 493 US 993, 110 S.Ct. 453, 107 L.Ed 2d
540 (1989), nor with our opinions in Waldrup v.
Dugger, 562 So.2d 687 (Fla. 1990), or Dugger v,
WLHLQZLI_& 593 So.2d 180 (Fla. 1991)
y %

Thus, on the basis of the ex post facto clauses of the
Federa Congtitution and Artigle |. Section 10 of the
* ' a Copstitutiop, | would remand with
instructions that cold, calculated and premeditated is
not a possible aggravating factor in this case. | aso
agree With (the defendant) that the holdings of Justis
and similar cases cannot be squared with the plain
language of Amglc_x_sgeugn_“i._guhs_lilﬂudﬁ
Constitution.? (Footnote added, emphasis origindl).

Ellis a 1002, concurring opinion.

And in the very recent case of Gwona v Singletary, 21 Fla. L. Weekly S430 (Fla.
Oct. 10, 1996) the Florida Supreme-Court again addressed the ex-—post-facto issue in the context
of a Department of Correction regulation which purported to require al prisoners to serve 85%
of their sentences, including those who had been sentenced for crimes which had been committed
before the effective date of regulation.

See Section |1, infra.




Citing Waldrup v. Dugger, supra, and Weaver v, Graham, supra, the court agan
reiterated that the law violates thegx post facto clause if:

(1). ..itis retrospective jn its effect, and

(2). . .alters the definition of caimind conduct or
increases the pendty by which a crime is punishable.
(Emphasis added.)

Gwong at 431,

Applying this test to the D.O.C. rule in question, which in ¢ffect denied prisoners
gain time (o which they had been entitled prior to the effective date of the rule, the court held that
the D.O.C. regulation did violate the gx post facto dause of the condtitution. The court noted that
in Collins V. Youngblood, 497 US 37, 100 S.Ct, 2715, 111 L.Ed 2d 30 (1990), the Court
somewhat atered the definition of ¢x post fagto, dating thet alaw is gx post facto if it operates
retrospectively and alters the definition of crimind conduct or increases the pendty by which a
cime is punishadle.

In Gwong, the Florida Supreme Court adso specifically noted that according to

Weaver _Graham, 450 US at 30, a statute would violate the ex post_facto dause even though the

benefit withdrawn (thus meking the punishment more onerous) was a “merc ex cy.”
Furthermore, a law “need not impar a veded right” in order to violate the e a

prohibition, it need only make the punishment more onerous than the law in effect at the time the
offense was committed. Wegver, supra at 30,

IL.

8. The gpplication of Section 921.141(5)(m) would aso violate Article X, Section 9
of the Florida Constitution. Article X, Section 9 states as follows:

SECTION 9. REPEAL O F CRIMINAL
STATUTES. - Repeal gr amendment of a crimina
gatute shdl not effect prosecution or punishment fos
any crime previoudy committed. (Emphasis added.)

This section forbidsa retroactive gpplication of an amended or repealed statute
which affects “prosecution or punishment,” State . Pizzare, 383 So.2d 762, 763, (Fla. 4th DCA
1980); Skinner v. State, 383 So.2d 767, 768 (Fla 3d DCA 1980). Section 921.141(5)(m),
amending Section 921.141(5), effective May 30, 1996, would clearly affect both the prosecution
and the punishment in this case. Its goplication to this case would increasc the potentia
aggravating factors and thus minimize or reduce the effect of any mitigation evidence presented.
Application of Section 921.141(5)(m) to the Defendant would violate both the Florida and United
States  Condtitutions.




CONCLUSION

. Based upon the above and foregoing authorities, the Defendant asserts that application
newly enacted Section 921.141(5)(m) to this case would add an entirely new factor as
aggravating circurnstancc, a factor not present in the law at the time the crime with which he is
charged was committed. Section 921 . 141(5)(m) would thereby disadvantage him and make the
law more onerous than at the time the crime was committed by making him eligible for a death
penalty or increasing the probability that he will be sentenced to death, and it would effect both
the prosecution and punishment for a crime previously committed. It's application would
therefore violate the ¢x oost facto clauses of both the United States and Florida Constitutions, and
the Fourteenth Amendment to the United States Constitution and Article X, Section 9 of the
Florida Congtitution.

WHEREFORE, the Defendant respectfully prays that this Honorable Court will enter an
Order granting this motion and such other and further relief as to the Court seems just and proper.

I HEREBY CERTIFY that a copy of the foregoing has been furnished to Bernie McCabe,
State Attorney, Clearwater, Florida, on this 28th day of February, 1997.

Violet M. Assaid, Attorney at Law

Fla Bar Number: 792918, For

PUBLIC DEFENDER, SIXTH JUDICIAL CIRCUIT
14250 49th Street North, Suite B100

Clearwater, FL 34622
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT of
. THE STATE OF FLORIDA IN AND FOR PINELLAS COUNTY

Case Number 9602944 CFANO

STATE OF FLORIDA
VS.

JAMESR, HOOTMAN, '
Defendant. L%S 22 \( S

ORDER GRANT ING DEFENDANT’S MOTION TO PROHIBIT APPLICATION OF
SECTION 921 ,141(5)(m), FLORIDA STATUTES.

THIS MATTER is before the Court on Defendant’s Motion to Prohibit Application of

@)

Section 921.141(5)(m), Florida Statutes, filed pursuant to Florida Rule of Crimina Procedure

3.190. After review of the Defendant’s Motion, case law submitted by the state andoral mﬁmeﬂfj‘;
R - ") -.\._

")

BAIRN '\',.Jx

. Application of Section 921.141(5)(m), Florida Statutes, to the Defendant iﬁ this case would

this court finds as follows: -

make him cligible for the death penally and permit the introduction of “victim impact” evidence, see
§21.141(5) and (7), Florida Statutes, Section 921.141(5)(m) alows the jury in a penaty
proceeding to consider whether “the victim of the capital felony was particularly vulnerable due to
advanced age or disability, or because the defendant stood in a position of familial or custodial
authority over the victim.” Section 921.141(5)(m) beume effective on May 30, 1996. Ch.96-290,
$5, at 1248, Laws of Fla. However, Defendant’s First Degree Murder charge is aleged to have
occurred on February 17 or 18, 1996. Defendant contends that the application of this section
violates the ex post fado clauses of both the United States and Florida Constitutions, U.S.
Const.art.1,§89, 10; Fla. Const.art.l, $10.

The United States Supreme Court in California Dept, Of Corrections v, Morales, 115 §.
Ct. 1597, 131 L.Ed 2d 583 (1995), recently set forth the standard used to assess whether a law

violates federal prohibitions against ex post facto legidation. The Couit in Morales concluded that
. the ex post facto clause is targeted at laws that “retroactively after the definition of crimes or




increase the punishment for criminal acts.” Moreover, The Florida Supreme Court inn Dugger v.
Williams, 593 So.2d 180, 181(Fla.1991), st forth the test for aviolation of theex post facto

clause of the Florida Congtitution as foliows:

In Florida, a law or its equivalent violates the prohibition against ex post facto law if
two conditions are met: (a) it is retrospective in effect; and (b) it dmumshes a
substantial substantive right the party would enjoy under the law existing gt the
time of the alleged offense.

Application of §921.141(5)(m) in this case would satisfy both factors set out in the Morales_
and Dugger definitions of ex Post fact laws. First, Section 921.141(5)(m) Was enacted and
became effective three months after the crime alleged was committed, thus itS application would
clearly be retrospective. Second, hearing an additional aggravating circumstance during the penalty
phase of a capital case could potentialy influence a jury to recommend a death sentence instead of
life imprisonment. Moreover, its application alone would make the Defendant eligible for the death
penaty and subject to the admission of “victim impact* evidence pursuant to $92 1.141(7), even if
it were the only aggravating factor. Florida law requires the existence of at least one aggravating
circumstance before the death penalty can be imposed. Therefore, the Defendant in this case could
face the death Penalty based upon this one aggravator (§921.141(5)(m)), even though this
aggravator did not exist at the time the crime was committed. Consequently, while an application
of §921.141(5)(m) would not ater the definition of a crime, it could diminish a substantial
substantive right of the defendant by increasing the punishment eventually imposed.

However, a recent Florida Supreme Court decision found no violation in applying an

aggravating circumstance retroactively. Trotter_v, State, 22 Fla,L.Weekly § 12 (Fla. December 19,

1996). In Trotter the defendant claimed that the trial court's use of community control as an
aggravating circumstance oonstituted’;m ex post facto violation because his crime and initia
sentencing took place before the $921.12 1(5)(a) amendment was enacted. (22 Fla.L.Weedly
S12). At the time of Trotter’s initial appeal, the capital sentencing statute failed to mention
community control specifically, speaking instead of “sentence of imprisonment” broadly. .1d.
Section 921.121(5)(a) read as follows:

(5)  AGGRAVATING CIRCUMSTANCES.-




Aggravating circumstances shall (include) the following:

. (a) The capital felony was committed by a person under sentence of
imprisonment. §921.121(5)(a), Fla. Stat.(1985).

The legislature, immediately following the Courts decision in Trotter, amended §92 1.12 1(5)(a) to
specifically address community control:
(5) AGGRAVATING CIRCUMSTANCES.--
Aggravating circumstances shall (include) the following:
(@)  The capital felony was committed by a person under sentence of
imprisonment or placed on community control.§921.121(5)(a),
Fla.Stat.(1991).
The Court in Trotier ultimately held that the use of community control as aggravating circumstance
merely constituted a refinement in the “sentence of imprisonment” factor, and not a substantive
change in Florida’s death penalty law._Id. The Trotter Court cited a number of cases standing for
the proposition that there is no ex post facto violation in applying an aggravator retroactively when
new or amended aggravating circumstance is either a refinement in the existing factor or reiterates
. @an element dready present. See, e.g., Zeigler v. State, 580 So.2d 127, 130(Fla. 1991) (no ex
post facto vi&ion in applying “cold, calculated, and premeditated” aggravating circumstance
r-actively on resentencing where Zeigler committed the crime and was orfginally sentenced
before circumstance was enacted); Hitchcock v. State, 578 So2d 685,693 (Fla. 1990) (no ex post
facto violation in applying “sentence of imprisonment” aggravator retroactively on resentencing
where Hitchcock committed the crime and was origindlly sentenced before this Court held that

parole is embraced within circumstance); Jackson v. State, 648 So.2d 85, 92(Fla. 1994) (no ex

post facto violaion in applying “victim was a law enforcement officer” aggravator retroadively).
Moreover, the Supreme Court of Florida, in Combs v. State, 403 $0.2d 4 18(Fla. 198 1),
held that the prohibition against ex post facto laws is not violated by applying the cold, calculated,
and premeditated aggravating factor to amurder committed before the legislature enacted the
aggravating factor. The Court determined that the factor could be constitutionally applied to a
crime committed before the factor was enacted because the statute only reiterated an element already

. present in the crime of premeditated murder. 1d. At 421. Premeditation was not an entirely new




factor, Therefore, the usc of the cold, calculated, and premeditated aggravating factor in Combs

. did not violate the ex post facto laws. Id. See dlso Zeigler v, State, 580 So.2d 127,
130(Fla, 1991).

Similarly, in Valle v, State, 581 $0.2d 40 (Fla. 1991), cent denied 502 U.S. 986(1991),
the Florida Supreme Court addressed the retroactive application of Section 921.141(5)(j) Which

permits an aggravating circumstance if “the victim of the capital felony was a law enforcement
officer engaged in the performance of his or her official duties.” The Valle defendant was convicted

of murdering a law enforcement officer. While §921. 14 1(5)(j) was enacted after the Valle
defendant murdered the officer, two other topicaly related aggravating factors were in effect a the

time of the defendant’s offense (subsections (5)(c) and (5)(g). Utilizing the analysis set out in

Combs, the Valle Court determined that the “cold, calculated and premeditated* factor was
congtitutionally applied to a crime committed before the factor was enacted because the statute only
repeated an element aready present in the crime of premeditated murder. 1d. At 47. (citing Combs
v. State, 403 So.2d 418, 421). Using a similar analysis, the Valle Court examined the aggravating
. factors effective a the time of the defendant’s offense and concluded that newly enacted subsection
(5)(j) merely reiterated the elements contained in subsections (5)(e) and (5)(g). 1d. At 47.
Accordingly, the law enforcement victim factor, athough rdroadively applied, was not an
“entirely new” factor. Id. Therefore, the defendant was not disadvantaged by its application.

In al the foregoing cases which find retroactive application constitutional, the aggravating
factors did not add anything new to the elements of the offense or to the other applicable
aggravating factors. The penalty phase juries were not given additional detrimental information to
consider in making its sentencing recommendations. n contrast, the application of newly enacted
§921.141(5)(m) creates an entirely new factor. Section 921,141 (S)(m) is neither a refinement in
an existing aggravating factor nor a reiteration of an existing element to a crime.  Thus, the
retroactiveapplication of Section 921.141(5)(m) can not be justified under the holdings of Cembs
and Nahlerdingly, the retroactive application of Section 92 1.14 1(5)(m) would violate the

. prohibition against ex post fado clauses of both the United States and Florida Congtitutions. U.S.
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Const.art. |, §§9,10; Fla.Const.art.1,§ 10.

Therefore, for all reasons stated haein, it is ORDERED AND ADJUDGED that
Defendant’s Motion to Prohibit Application of Section 92 1.141(5)(m), Florida Statutes, is hereby
GRANTED.

DONE AND OHDEKED, in Clearwater, Pinellas County, Florida thisg_z_,day of April,
1997.

¢c: State Attorney’s Office
Violet M. Assaid, Assistant Public Defender
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IN THE CCRCUIT COURT OF THE SIXTH JUDICIAL CRCUT
OF THE STATE or FLORIDA IN AND FOR PI NELLAS COUNTY

CRC96-02944CFANO-K
STATE OF FLORI DA

V. MURDER I N THE FIRST DEGREE

JAMES R HOOTMAN :
SPN 00688245 o

A

NOTI CE OF INTENT TO SEEK DEATH PENALTY ° , .

Y
Lo

now, the State of Florida, by and Li'n«'éu{;h ' the
oy \\ K

Comnes
pursuant to Rule- 3 202 (a) :

~0

undersigned Assistant State Attorney,

Florida Rule of CriminalProcedure, and files this Notice of Int enL

to Seek the Death Penalty in the above-styled case.
a copy of the foregoing Notice of Intent
E. Jagger,

| HEREBY CERTIFY t hat
to Seek Death Penalty has been furnished to Robert

Public Defender, Crimnal Courts Conplex, Cearwatcr, Florida, by

personal service, this [Sﬁ' day of }/)’\AM/V . 1996.

BERNIE McCABE, State Attorney
Sixth ici ircuit of Florida

e i
Alss\lstant_ EsﬂLe Attorney

K-REH/0314SE25

Certified a frue and correct copy of i he

2N

2 R, ofginalasfledonthed/Sa v

g ' mAan 19_ %

% Public Records ofPinelias County, Florid::
KARLEEN F, DeBLAKER

. /
4?‘ Cletk of tho Circuit Caurt, Pinelas Counly, Florice

B, &
! ‘f\C‘oum'*‘ = By _._.um?ﬂl@jufﬁzd;m_mmn
i

ARy emie

ol







IN THE CCRCU T COURT OF THE TH RTEENTH JUDICIAL CIRCUIT
IN AND FOR HILLSBOROUGH COUNTY, STATE OF FLORI DA
CRIMNAL JUSTICE DIVISION

. STATE OF FLOBI DA CASE NUMBER: 96- 7716

V. DI VI SI ON: G

CHRISTOPHER OLSEN /

ORDER GRANTING DEFENDANT'S MOTION TO PROH BI T APPLI CATI ON
OF SECTION 921.141(5) (m), FLORITDA STATUTES

THI'S MaTTER IS before the court on Defendant's Motion to

Prohibit Application of Section 921,141(5) (m), Florida Statutes,
filed pursuant to Florida Rule of Crimnal Procedure 3.190.
After a review of the Defendant's Mtion, case |law submtted by
the state and oral argument, this court finds that Defendant's
Motion nust be granted.
Florida Statutes, sgection 921.141(5) (m) allows the jury in a
. penalty proceeding to consider whether " [t]he victim of the
capital felony was particularly vulnerable due to advanced age or
disability, or because the defendant stood in a position of
famlial or custodial authority over the victim” Section
921.141(5) (m) became effective on May 30, 1996. Ch. 96-290, 5§ 5,
at 1248, Laws of Fla. However, Defendant's First Degree Mirder
charge is alleged to have occurred between My 18, 1996 and My
20, 1996, prior to the effective date of subsection (5) (m).
Def endant asserts that application of this subsection violates
the ex post facto clauses of both the United States and Florida

Constitutions. U S. Const. art. |, §§ 9, 210; rla. Const. art. T,

§ 10. Def endant requests this court to refrain from instructing




the jury on this aggravating factor should this case proceed to
the penalty stage.

. The United States Suprene Court has recently set forth the
standard used to evaluate whether a law violates federal
prohi bitions against passing ex post facto legislation. US.

Const. art. |, §§ 9, 10; California Dent. ¢ oorrections v,

Mrales, 115 S. Q. 1597, 131 L. Ed 2d 588 (1995). The Moral es
Court determned that the ex post facto clause is targeted at

laws that "retroactively alter the definition of crimes or ),
increase the punishnent for crimnal acts."” ;oA
An application of subsection (5) (m) would inplicate both .

factors inplicitly enconpassed by the Mrales definition of ex

post facto laws. First, Defendant's First Degree Mirder charge

allegedly occurred prior to the effective date of subsection

. (5) (m) . Consequently, the court would have to retroactively

apply subsection (s5) (m) in order to instruct the jury on this
aggravating factor. Second, hearing an additional aggravating
circunstance during the penalty phase of a capital case could

potentially influence a jury to recommend a death sentence

instead of life inprisonment. Accordingly, while an application

of subsection (5) (m) would not alter the definition of a crine.
it could increase the punishment ultimtely inposed. Ther ef or e,
in Defendant's case, a jury instruction pursuant to (s) (m) woul d
violate ex post facto prohibitions.

The state mamintains that this case is akin to previous

circunstances in which other aggravating factors (specifically
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subsections (5) (a), (5) (i) and (5) (5j)) have been vetroactively
applied. However, in prior cases finding constitutional

. retroactive application, the aggravating factors did not add
anything new to the elements of the offense or to the other

applicable aggravating factors. The penalty phase juries were

not given additional detrinental information to consider in
making its sentencing recommendations. In contrast, subsection
(5 (m creates an entirely new factor. A discussion of
applicable case law follows below,

In Conbs v. State, 403 So 2d 418 (Fla. 1981), the state

sought retroactive application of section 921.141(5) (i), which
provides for an aggravating factor if »[t)lhe capital felony was a
homi cide and was conmitted in a cold, calculated, and
premedi tated manner without any pretense of noral or |egal

. justification." The Florida éuprema Court did not find the |aw
violative of ex post facto clauses because the aggravating
circunstance basically "reiterated" the essential elements of
First Degree Preneditated Mirder. Id. at 421.! The Conbs Court
reasoned that even wthout this instruction, the jury would have
innately considered the "cold, calculated and preneditated"
nature of the offense in rendering its recomendation because
those elenents were already established when it found Defendant

guilty of Premeditated Murder. Id.

Combs is distinguishable since subsection (5) (m) does not

1. See also Ziealer v, State, 580 So, 2d 127, 130 (Fla.
1991) ; Sireci v. State, 587 So. 2d 450, 455 (fla. 1991).
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nerely repeat the essential elenents of First Deygree Mirder.

Rat her, this subsection allows the jury to give special

consi deration, beyond what it had already considered at trial, to
the victims "advanced age" in deternmining whether to recomend
life inprisonnent or a death sentence. Because subsection (5) (m)
could not be classified as a sinple repetition of the charged

offense, it could not be applied retroactively under the Cohbs

rational e.

In Valle v. State, 581 So. 2d 40 (Fla. 1991), cert denied

502 U S 986 (1991), the Florida Suprene Court addressed the
retroactive application of section 921.141 (5) (j) which permts
an aggravating circunstance if n[tjhe victim of the capital
felony was a law enforcenment officer engaged in the performance
of his or her official duties." The valle defendant was
convicted of nurdering a |aw ‘enforcerrent of ficer. Whi | e
subsection (5) (j) was enacted after the_valle defendant nurdered
the officer, tw other topically related aggravating factors were
in effect at the time of the defendant's offense. One factor,
found in subsection (5)(e), applied to capital felonies committed
while attenpting to avoid custody. The second factor, located in
subsection (5) (g), pertained to capital felonies comitted to

di srupt government functioning. Thetrial court only instructed
on the law enforcenent victim factor (subsection (5) (j)) and did
not mention the avoiding custody (subsection (5) (e)) or

di srupting governnment (subsection (5) (g)) factors.

To guide its analysis of the ex post facto repercussions of




retroactively applying subsection (5) (j), the Valle Court

referred to its prior decision in Conbs. In particular, the
valle Court noted that the "cold, calculated and preneditated"
factor was constitutionally retroactively applied because it
simply repeated the elenents of Preneditated Mirder. 1d. at 47,

(citinao Conbs v. State, 403 So. 24 418, 421.) Using a similar

analysis, the Valle Court examned the aggravating factors
effective at the time of the defendant's offense and concl uded
that the newly enacted subsection (5) (j) nerely reiterated the

el ements contained in subsections (5)(e) and (5) (g). Id. The
Valle Court found that when the state established that the victim
was a |law enforcement officer, killed during his official duties,
it had essentially shown the elenents contained in the avoiding
custody and disrupting government factors. Id. Accordingly, the
law enforcenment victim factor ., although retroactively applied,

was not an "entirely new" consideration. Id. Since all the

factors were effectively "merged" into one instruction, the Valle

court determned that the defendant did not suffer undue
prejudice as a result of the subsection (5) (j) jury instruction.
11d.?

In contrast to valle, there are no other aggravating factors

that are topically related to subsection (5 (m. The most

simlar is arguably subsection (5) (1) which calls for an

2 See also Jackson v. State, 648 So. 2d 85, 91-2 (Fla. 1994)

(holding no error to retroactively apply law enforcenment victim
factor when it was the only instruction given even though the
avoiding arrest and disruption of government factors also applied.)




aggravating circunstance if the victim is under twelve years of
age. O course, both subsection (5) (1) and subsection (5) (m
woul d not be sinmultaneously applicable to the same victim and
could not be "merged" into one instruction. Therefore,
subsection (S) (m) is an "entirely new" aggravating consideration
and its retroactive application may not be justified under the
holding of the valle Court.

Most recently, in Trotter v, State, 21 Fla. L. Weekly 81?2

(Fla. Decenmber 19, 1996), the Florida Supreme Court addressed the
retroactive application of an anmendnent to an aggravating factor.
At the time the Trotter defendant commtted his offense,
subsection (5) (a) described an aggravating circunstance if "the
capital felony was commtted by a person under sentence of
inprisonnent. " Fla. Stat. § 921.141 (1985). Subsequent 1y,
subsection (5) (a) was anended-to specify, "the capital felony was
conmtted by a person under sentence of inprisonment or placed ou
community control." Fla. stat. § 921.141 (1991). The Trotter
penalty phase jury was instructed pursuant to the 1591 version of
the subsection. The Trotter Court determined that the community
control amendnment was just a "refinement" of "sentence of
i nprisonnent” and did not constitute a "substantive change" in
the aggravating factor. Id. at S13. Thus, the anmendnment was
constitutionally retroactively appli ed.

The finding that comunity control (or other restricted

supervision inposed as a result of a felony conviction) is a form

of "sentence wunder inprisonment” is not an entirely new concept.




See Stone v. State, 378 So. 2d 765, 772 (Fla. 1980) (holding that

a defendant was wunder sentence of inprisonment” even though he

. was released from custody pursuant to a federal order while

further state proceedings were pending); Aldridge v. State, 351

SO 24 942 (Fla. 1977) (finding that a defendant was "under
sentence of imprisonment® even though he was on parole at the

time of the offense); State v. Bolvea, 530 so. 2d 562 (Fla

1988) (determining that a defendant is in "custody under sentence
of court " while defendant is on comunity control or probation

for pur poses of Florida Rule of Crimnal Procedure 3.850.) The
anendnent to subsection (5) (a) appears to be nore aptly regarded
as the Florida Legislature's intent to reiterate Prior holdings
of the Florida Supreme Court.

The state submits that subsection (5) (m is _a "refinenent”
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. of the vulnerability "concept;' of subsection (5) (1). However,
there is insufficient authori ty to support thd;n;t_;ie' S -
contenti on. The legislature did not nerely amend subsection
(5) (1) to include the circunmstance where a victim is "vulnerable
due to advanced age or disability." Nor did the legislature
amend subsection (5) (1) to also include the vulnerability
| anguage of subsection (5) (m). Rather, the legislature enacted
an entirely new subsection containing the vulnerability |anguage
as well as the criterion of the "advanced age, or disability" of

the victim or the defendant's "famlial or custodial authority"

over the victim Wthout further guidance from the |egislature

or the appellate courts, this court cannot allow the retroactive




application of subsection (S)(m on the basis of the Trotter
refinement analysis.
It IS therefore ORPERED anp ADJUDGED that Defendant's Mdtion

to Prohibit Application of Section 921.141 (5) (m), Flori da

Statutes, is hereby GRANTED.

DONE AND ORDERED in chambers, Hillsborough County, Florida

[} f’/_
this (7_ day of J&fﬂvu_cu.q , 1997,

Lo,

Barbara Fleischer, Crcuit Judge

Send Copies to:

‘Carolyn Dasilva, Esquire
Assistant Public Defender
office of the Public Defender

Ni cholas B. Cox, Esquire

Assistant State Attorney
Ofice of the State Attorney
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IN THE DISTRICT COURT OF APPEAL
OF FLORIDA

SECOND DISTRICT

STATE OF FLORIDA,
Petitioner,
V. Case No. 97-02118

JAMES R. HOOTMAN,

Respondent.

Order filed July 25, 1997. : \‘?:N.‘\’\

Petition for Writ of Certiorari to the
Circuit Court for Pinellas County;
Raymond 0. Gross, Judge.

Candance M. Sabella, Tampa, for
Petitioner.

Bob Dillinger, Public Defender, and
Violet M. Assaid, Assistant Public
Defender, Clearwater; and James
Marion Moorman, Public Defender,
Bar-tow, and Allyn Giambalvo, Assistant
Public Defender, Clearwater, for
Respondent.

Certification of Order Requiring Immediate
Resolution by the Florida Supreme Court




LAZZARA, Judge.

The State of Florida invokes our certiorari jurisdiction to review the trial
court’s order which prohibits the use of the newly created agygravating circumstance of
section 921 .141(5)(m), Florida Statutes (Supp. 1996), in seaking the death penalty
against the respondent. It also requests that we certify a question of great public
importance to the Florida Supreme Court regarding the issue raised in this case
Because we conclude that the trial court’s order will have a great ¢iiect on the proper
administration of justice throughout this state, we certify on our own motion that this
order requires immediate resolution by the Florida Supreme Coust viider article V,
section 3(b)(5), of the Florida Constitution, and Florida Rule of Appellate Procedure
9.125.

The State indicted the respondent for first-degree murder, alleging that
the crime occurred on or between the 17th and 18th days of February, 1996. Italso
filed a written notice of its intention to seek the death penalty. One of tlia aggravating

circumstances which the State wants to utilize in its quest for the death penalty is

' Because we are not disposing of this case by a decision, it would be a
useless gesture to accept the State’s invitation to certify a question of great public
importance to the supreme court. See Poler v. State, 678 So. 2d 319, 320 n.2 (Fla.
1996) (supreme court has no jurisdiction under article V, section 3(b)(4), of the Florida
Constitution, to answer a certified question of great public importance v.1ere there is no
district court “decision” to review), The approach we are taking, fiowever, will hopefully
accomplish the same result the State is seeking-a definitive and expeditious answer
from the supreme court regarding the propriety of the trial court’s order.




based on section 921.141(5)(m), which tiie legislature enacizd into law on May 30,
1996. See Ch. 96-290,§ 5, at 890-891, and § 11, at 89z, Lovws of Fla. In determining
whether a death sentence should be imposed, this section ric permits consideration of
circumstances establishing that "[t]he victim of the capital felony was particularly
vulnerable due to advanced age or disability, or because the defendant tood in a
position of familial or custodial authority over the victim.” According to tiie State’s
Proffer to the trial court, the facts in this case will establish that the victim of the
respondent’s homicide was eighty-nine years of age, was suffering from immobility
requiring the use of a cane or walker, and was visually and hearing impaired.

The respondent in due course filed a motion to prohibit the application of
the aggravating circumstance found in section 921.141(5)(m). He argued that because
. this new circumstance was enacted into law after he allegs:.i: cominitted his ctime, its
application to his case would violate the ex post facto provizicns of the United Stales
and Florida Constitutions. The trial court rendered a writter  wirder granting the
respondent’s motion in which it agreed with the respondent’s ax post facto arguiment.
The State timely filed its petition for writ of certiorari with us seeking a reversal of the
order. For the reasons expressed below, we conclude that the order seught to be

reviewed raises an issue having a great effect on the proper administration of the death

penalty in this state and should more appropriately be decided by the Florida Supreme




Court under the auspices of article V, section 3(b)(5), of the Florida Constitution, and
rule 9.125.2

The primary basis for our conclusio:: stems from the supreme court’s
exclusive jurisdiction under article V, section 3(b)(1), of the Florida Constitution, to
“hear appeals from final judgments of trial courts imposing the death peneity.” As that
court has explained within the context of the doctrine of proportionality review of death
penalty cases, "{tJhe obvious purpose of this special grant of jurisdiction is to ensuie
the uniformity of death-penalty law by preventing the disagreement over controlling
points of law that may arise when the district courts of appeal are the only appellate

courts with mandatory appellate jurisdiction.” Tiliman y, State, 591 So. 2d 167, 169

(Fla. 1991) (emphasis added). We recognize that the order sought to be reviewed is
not a final judgment imposing the death penalty and thus does not fall within the
exclusive jurisdictional ambit reserved to the Florida Supreme Court. We believe,
however, that in the spirit of Tillman with its emphasis on the supreme court’s
preeminent role in the domain of death-penalty law, it would be judicially beneficial to

refer the issue posed in the trial court’s order to that court for immediate resolution so

¢ We note that the respondent relied on a written order rendered by a trial court
in a different judicial circuit of this district which also granted a defendant’s motion to
prohibit the application of section 921.141(5)(m) on the basis of the ex post facto
prohibitions contained in the United States and Florida Constitutions. This order is in
the record. According to the record, however, the State in that case did not seek
review of the order but instead elected to proceed to trial. Thus, the issue of whether
section 921.141 (S)(m) can be retroactively applied to a capital felony committed prior to
its effective date is not unique to the respondent’s case.




that trial courts in tiis state will have the benefit of a definitively uniform
pronouncement regarding the application of section 921.141(5)(m) to cases in which
the capital murder was allegedly committed prior to its effoctive date.

Furthermore, in our judgment, the order in this case is distinguishable
from the interlocutory suppression order in State v, Presiun, 376 So. 2d 3 (Fla. 1979)
(Preston |}, which the court declined to review even though the state was seeking the
death penalty. In that case, the issue raised in the respondent’s motion and decided by
the trial court was characterized as routine in the sense that it arose in other tyj:2s of
criminal cases and thus was “not unique to capital cases or to tl i@ death senteia
itself.” |d, at 4. In our case, however, the essence of the issue raised and resolved by
the trial court’s interlocutory order can be characterized only as peculiarly unique to a
capital case and the imposition of the death penalty. Accordingly, we believe that this
is another compelling reason why we should afford the supreme court the iimmediate
opportunity to review the trial court’s order.

We also find it significant that in the event we decided to quash {12 trial
court’s order thus allowing the State to use the aggravating circumstance of section
921.141(5)(m), and that in the event the trial court ultimately imposes the death penalty
by relying on this circumstance, our decision would not preclude the respondent under
the doctrine of law of the case from raising the @x post facto issue on direct appeal t0

the Florida Supreme Court. See Preston v, State, 444 So. 2d 939, 942 (Fla. 1984)

(Preston lI). Thus, we believe that the interests of judicial economy, coupled with the




pressing need for judicial uniformity, furnish additional support for passing this case
directly through to the Florida Supreme Court for immediate resolution.

Finally, we are aware of the supreme court’s recent revised opinion in
State v. Fourth District Court of Appeal, 22 Fla. L. Weekly S424 (Fla. July 10, 1997), in
which it clarified its jurisdictional position in the realm of death penalty cases. Indoing
so, the court held “that in addition to our appellate jurisdiction over sentences of death,
we have exclusive jurisdictiori to review all types of collateral proceedings in death
penalty cases.” Id. (emphasis added). It went on to explain, however, citing to Prestoq
|, that “our jurisdiction does not include cases in which the death penalty is sought but
not yet imposed.” Id.

Clearly, in our case, the death penalty although being sought by the State
has not yet been imposed. Nevertheless, we do not believe that this latest
pronouncement from the supreme court precludes us from requesting that it irivoke its
discretionary jurisdiction under article V, section 3(b)(5), of the Florida Constitution,
and rule 9.125 to review the trial court’s order. Instead, in our view, this recent opinion
did nothing more than define the parameters of the exclusive jurisdiction reserved to
the supreme court in death penalty cases and was not intended to limit its discretionary
authority to accept jurisdiction in a case such as this one involving a truely uniqgue issue
of death penalty law.

We, therefore, respectfully request that the Florida Supreme Court accept

jurisdiction for an immediate resolution of the trial court’s order in this case pursuant to




ai ticle V, section 3(b)(5), of ii 1@ Florida Constitution, and Florida Rule of Appellate

Procedure 9.125. To that €| id, no motions for rehearing will be entertained.

DANAHY, A.C.J., and WHATLEY, J., Concur.
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