
“?!/, 
-_ 

‘.; p- 

IN THE SUPREME COURT OF FLORIDA 
sjs J” ~y\sa.;,-TE 

CLARENCE H. HALL, JR., 

Petitioner, 

V. CASE NO. 91,122 
(Formerly 91,075) 

STATE OF FLORIDA, et al., 

Respondents. 
/ 

ON DISCRETIONARY REVIEW FROM THE FIFTH 
DISTRICT AND THE SEVENTH JUDICIAL 

CIRCUIT OF FLORIDA 

SWRR BRIEF OF RRSPONDENT 

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

CARMEN F. CORRENTE 
ASSISTANT ATTORNEY GENERAL 
Florida Bar #304565 
444 Seabreeze Boulevard 
Daytona Beach, FL 32118 
(904) 238-4990 

COUNSEL FOR RESPONDENTS 



TIE OF CONTENTS 

TABLE OF AUTHORITIES . . . . . . e o . . . . . 

CERTIFICATE OF FONT SIZE . a . . a . o . . . 

SUMMARYOFARGUMENT . . e e o . . e . e e . . 

STATEMENT OF THE ISSUES 

POINT I 

THE DISTRICT COURT'S ORDER 

. . . 

. . . 

. . . 

WAS 
ENFORCEABLE ONLY TO THE EXTENT THAT 
IT INVOKED STATUTORY PROCEDURES TO 
FORFEIT PETITIONER'S GAIN TIME . . . 

THE FORFEITURE OF GAIN TIME FOR 
FILING A FRIVOLOUS PLEADING IS NOT 
AN EX POST F&X”0 VIOLATION. . . . . 

POINT III 

SUBSECTION (2) OF 5944.279, FLORIDA 
STATUTES (1997) IS INAPPLICABLE IN 
CRIMINAL 
PROCEEDINGS. 

THE DOC HAS NOT FORFEITED 
PETITIONER'S GAIN TIME BASED UPON 

POST-CONVICTION 
. . . . . . . . . . . 

POINT IV 

THE DECISION IN HAJ:L II. . . . . . . 

CONCLUSION . . . . . . . . . . . . . . . . . . . . 

CERTIFICATE OF SERVICE . . . . . . . .,. . . . . . 

APPENDIX 

H.all v. State, 698 So.2d 576 (Fla. 5th DCA 1997) . 

Mercade v. State, 698 So.2d 1313 (Fla. 2d DCA 1997) 

§§944.28 Florida Statutes (1981) . . . . . . . . . 

58944.28 Florida Statutes (1985) . . . . . . . . . 

In re Rati 39 Cal.3d 931, 218 Cal.Rptr. 324, 328-29, 
705 P.2d 897: 901 (1985) . . . . . . . . . . . . . . . . 

iii 

0 V 

0 1 

. 6 

ia 

21 

22 

22 

APP- A 

APP- A 

APP. B 

APP. C 

APP. D 

i 



,A September 4, 1998 letter from DOC . . . . . . . . . . . . APP- E 

ii 



CASES: 

Attwood v. S~ngletax~ I 
661 So.2d 1216 (Fia. 1995) . . . . . . . . . . . . - e 

Bradlevv. 
703 So.2d 1176 

Britt . Chiles 
704VSo.2d lOd6 

(Fla. 5th DCA 1997) .......... 

(Fla. 1997) .............. 

nriskell v. DePartmentof 
616 So.2d 191 (Fla. 1st DCA 1993) ' . . . . . . . . . . 

Ewellv. 
11 F.3d 482 (4th Cir. 1993), cert. denied 
511 U.S. 1111, 114 S.Ct. 2112, 128 L.Ed.2h 671 (1994) 

Gilbert v. Peters 
55 F.3d 237 (7<h Cir. 1995) V . . . . . . . . . . . . 

690 So.2d 754 (Fla. 5th DCA 19971, 
yev. deni&, 705 So.2d 570 (1998) . . . . . . . . - l 

Hall, 
698 So.2d 576 (Fla. 5th DCA 1997) . . . . . . . . . . 

Hallmark, 
118 F.3d 1073 (5th Cir. 1997) . . . . . . . . . . . . 

Hitchcock v. State 
578 So.2d 685 (ila. 1990) . . . . . . . . . . . . . . 

In re Ramj rw. 
39 Cal.3d 531, 218 Cal.Rptr. 324, 705 P.2d 897 (1985) 

Jackson . State 23 Fla. L. Weekly D2251 
(Fla.vlst DCA'September 28, 1998) . . . . . . . . . . 

Jlynce v. Mathis 
519 U.S. 433; 117 S.Ct. 891, 137 L.Ed.2d 63 (1997) . . 

Martin v. State 
713 So.2d lOi6 (Fla. 1st DCA 1998) . . . . . . . . . . 

Mercadev. 
698 So.2d 1313 (Fla. 2d DCA 1997) . . . . . . . . . . 

H-Y 

iii 

0 .  11 

19,20 

. 8,9 

. . 15 

. . 9 

. . 9 

. 7,13 

. 3,6 

. . 11 

. . 13 

. . 10 

. . 17 

. . 11 

. . 5 

e 3,4 



936 F.2d 363 (8th Cir. 1991) . 0 o . . . . e a . . o . 0 . 11 

Saucer.y.e, 23 Fla. L. Weekly D1972 
(Fla. 1st DCA August 17, 1998) m . . . . . . 0 . . . . . . 19 

Trotter, 
690 So.2d 1234 (Fla. 1996) . . . . . . . . . . 0 . . . . e 12 

71 F.3d 580 (6th Cir. 1995) . . . . . . . . . . . . . . . 15 

581 So.2d 40 (Fla. 1991) . . 0 . . . . . . . . . . . . . . 13 

Heaver v. Graham 
450 U.S. 24, Ibl S.Ct. 960, 
67 L.Ed.2d 17 (1981) o . . o . . . . . . . . . . 10,11,15,16 

OTHER AUTHORITIES: 

8944.279, Zbrida Statutes, (1997) . . . . . . . . . . 18,lg,20 

§§944.28 Florida Statutes 
(1981,1985,Supp.1996) . . . . . . . 4,6,7,11,13,18,19,20,21 

'k-, Fla. Admin. Code Ann. r.33-22.012, fig-10 (1998) . . . 11,12,21 

Fla. Admin. Code Ann. r.33-22.012, 59-32 (1998) . . . . . . .12 

iv 



CERTIFICATE OF FONT SIZE 

This brief is prepared using Courier 12-point non- 

proportionally spaced font. 



POINT: There is clearly no conflict to be resolved. Even 

if one exists, it can be easily remedied by substituting the word 

lldirectll with "recommend." This issue is purely a matter of VVform 

over substance." 

POINT: The statute permitting forfeiture of gain time 

for the filing of frivolous suits is not a change in the law 

because the Department of Corrections has always had the authority 

to forfeit gain time where the inmate fails to obey any instruction 

duly given to him, violates the law, or violates any rule or 

regulation of the Department. Even if this Court determines that 

the statute is a change in the law, it is procedural, not 

substantive in nature; the amendment merely amplifies existing law. 

Finally, the amended statute does not affect in any way the 

original sentence handed down by the sentencing court. It does not 

affect the ability to earn future gain time. The new law does not 

retrospectively apply to events which occurred prior to the 

enactment of the law. It affects only a date in the future. 

POINT: Any presumed conflict between the two statutes 

is completely illusory. Both statutes exist independently, 

expressly address separate actions, and provide for divergent and 

distinct penalties. This Court should not fabricate a conflict 

where none exists. 

POINT: Any forfeiture of Petitioner's 'gain time is being 

held in abeyance until final disposition of this litigation. It 

may be assumed that the DOC intends to forfeit Petitioner's gain 



r? time pursuant to the provisions of law if this Court rules in 

Respondent's favor. 



POINT’ I 

THE DISTRICT COURTsS ORDER WAS 
ENFORCEABLE ONLY TO THE EXTENT THAT 
IT INVOKED STATUTORY PROCEDURES TO 
FORFEIT PETITIONERsS GAIN TIME. 

This Court ordered Respondents, STATE OF FLORIDA and HARRY K. 

SINGLETARY, JR., to address four issues. The first issue concerns 

conflict between the decisions in Mercade v. State, 698 So.2d 1313 

(Fla. 2d DCA 1997) and Hall v. State, 698 So.2d 576 (Fla. 5th DCA 

1997) ("ml1 II") . (Appendix A) The procedural history of this 

case is quite unusual in that this Court originally denied 

jurisdiction. 

The Court assigned case number 91,075 to this case when the 

notice to invoke discretionary jurisdiction was filed July 23, 
c. 

1997. Briefs on jurisdiction were filed and on January 15, 1998 

this Court declined to accept jurisdiction and further ordered that 

no motion for rehearing would be entertained. Then on February 12, 

1998, this Court used Petitioner's motion to take judicial notice, 

which was filed nearly two months prior to the rendering of a 

decision, to open this new case (number 91,122). and ordered the 

State to file an ltamendedl' jurisdictional brief in the new case. 

(case number 91,122) 

None of the above proceedings changes the fact that there is 

no conflict. While the Mercade opinion discusses ml v. Sta&, 

698 So.2d 576 (Fla. 5th DCA 1997), it does not.certify conflict. 

The difference between this case and Mercade is merely one of 

.- semantics. It is a question of form over substance. 'Mercade 
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;-, recommends that the DOC forfeit the defendant's gain time, while in 

this case the district court directs the DOC to forfeit 

Petitioner's gain time pursuant to section 944.28, Florida 

Statutes. (slip opinion at 2) It is plain from a reading of the 

statute that the Department of Corrections (ltDOC1l) can only 

accomplish the district court's directive by following the method 

or procedure outlined in 944.28(2)(c) and, necessarily, M--ca&. 

It must be presumed that the district court was fully apprised of 

the statute to which they refer as authority for their holding. 

Thus there is absolutely no conflict with the ultimate holding in 

Mercade. The tlformll of the written opinion does not affect the 

llsubstancel' of the mechanics involved in implementing the decision. 

It is uncontroverted that the DOC has not and will not forfeit 

F-Y a prisoner's gain time without complying with the procedural 

requirements found in §944.28(2)(c). (See Appendix F) Thus, the 

District Court's "directive" had no legal effect other than to 

initiate discretionary forfeiture procedures as mandated by law. 

The courts have the authority to direct an administrative agency to 

follow the dictates of a statute or to initiate proceedings in 

accordance with the law. That was all that was done in this case. 

The courts, however, cannot direct the outcome of future 

proceedings. The use of the word tldirectll rather than llrecommendll 

is the only substantial difference between Mercade and HallII. 

This lVsemantic distinction" does not invoke conflict. This Court 

should simply substitute or interpret the word lldirectll to mean 

either "referIf or "recommend." 
F\ 
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,- Such an interpretation is not without precedent. In Martin 

State, 713 So.2d 1056 (Fla. 1st DCA 1998) the court reviewed a 

circuit court order which directed that the defendant llshall be 

subject to forfeiture of earned and unearned gain time as a penalty 

for instituting this frivolous proceeding in this Court.ll The 

First District Court of Appeal properly refused to construe the 

order as itself effectuating the loss of gain time. "The 

proceeding to determine whether forfeiture of gain time is 

appropriate must be instituted by the Department pursuant to its 

rules. I1 &,&in at 713 So.2d 1057, emphasis supplied. 

Regardless, if merely constructively or actually substituting 

the word llrecommend" for lldirectl' in the District Court's opinion 

is deemed somehow insufficient to correct the Vlsemantic anomaly," 

.-. this Court must decide whether Petitioner's gain time, in whole or 

in part, may be forfeited and the manner in which the forfeiture 

must be accomplished. The subsequent points in this brief address 

those issues. 
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THE FORFEITURE OF GAIN TIME FOR 
FILING A FRIVOLOUS PLEADING IS NOT 
AN EX POST FACTO VIOLATION. 

The second issue concerns the forfeiture of gain time for the 

filing of a frivolous pleading where the statute authorizing said 

forfeiture was enacted after Petitioner's criminal offenses were 

committed. In Hall! 698 So.Zd 576 (Fla. 5th DCA 

1997)(11m11)(Appendix A) the court found that Petitioner filed 

frivolous pleadings and directed the DOC to forfeit Petitioner's 

gain time. Respondents maintain that such a forfeiture is not an 

ex post facto violation. 

This Court has not ruled on the applicability of the ex post 

facto clause vis a vis §944.28(2) (a), Florid;r (Supp. 

1996). This case presents a unique set of facts which force a 

conclusion that there was no violation of the ex post facto clause. 

Initially, it is important to note that under the statutory 

scheme at the time Petitioner committed his crimes, §§944.28 (2) (a) 

and (3) (a), Florida Statutes (1981) provided that: 

[a]11 or any part of the gain-time 
earned by a prisoner and extra gain- 
time allowed him, if any, shall be 
subject to forfeiture. *. 

[a3 prisoner's right to earn gain- 
time during all or any part of the 
remainder of the sentence...may be 
declared forfeited because of the 
seriousness of a single instance of 
misconduct...or [for] an 
accumulation of instances of 
misconduct. 

(Appendix B) The content of the law remained intact at the time 
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I? Petitioner was sentenced 

(2) (b), Plorida 

for his crimes. &z §§944.28 (2) (a)and 

(1985) . (Appendix C) Thus, Petitioner 

has always been subject to the forfeiture of both earned gain time 

and the right to earn future gain time. 

In 1996 the legislature amended $3944.28, adding the provision 

that the filing of a frivolous suit, action, claim, proceeding, or 

appeal could result in the forfeiture of gain time. Throughout the 

years pertinent to this case, the method by which gain time could 

be forfeited has remained consistent and entirely discretionary 

with the Department of Corrections. See S944.28 (3) (b), Florida 

Statutes (1981) and §§944,28(2)(c), m (1985 and 

SUPP' 1996) Appendices B and C. ("Thereupon, the department may, 

in its discretion, declare the forfeiture thus approved...or any 

specified part thereof.") (Id., emphasis supplied). 

Petitioner expressly does not contest the lower court finding 

that his latest postconviction motion is l'untimely and without 

merit and clearly frivo1ous.l' (&, initial brief at 1, 2, n.1) 

Nor is there any question that Petitioner was warned in HallI 

Stati, 690 So.2d 754 (Fla. 5th DCA 1997), rev. denied, 705 So.2d 

570 (1998) ("Hall" ) that future filings could result in a 

forfeiture of his gain time. The question presented is whether, 

under this set of facts, gain time may now be forfeited without 

violation of the ex post facto clause. Respondents submit the 

answer is an unqualified llyes.V1 

Although Respondents do not believe that the amended statute 

created a llchange" in the law, it is best to begin analyzing this 
n 
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